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CHAPTER  XXV. 

ANTI-LEISLERIANS  IN  POWER.* 

The  Prince  of  Orange  undoubtedly  did  England  and  Eng¬ 
land’s  colonies  substantial  good  by  ousting  James  II,  for  had 
he  not  done  so,  and  had  no  other  Protestant  force  checked  the 
bigoted  Catholic  King,  there  is  little  doubt  that  the  impending 
transferrence  of  ecclesiastical  power  from  the  Church  of  Eng¬ 
land  to  the  Church  of  Rome  would  have  had  a  bloody  trail  to 
mark  its  progress — in  America,  perhaps,  as  well  as  in  Eng¬ 
land.  But  apart  from  this  inestimable  service,  the  “happy 
revolution”  which  seated  Prince  William  as  William  III  of 


England,  co-ruler  with  his  wife,  Queen  Mary,  a  daughter  of 
James  II,  did  not  accomplish  much  for  Englishmen.  Amer¬ 
icans  especially  were  disappointed  when  they  realized  ulti¬ 
mately  what  little  change  William  and  Mary  effected  in  gov¬ 
ernmental  processes. 

Possibly,  the  shrewder  public  men  of  the  colonies  did  not 
expect  much,  knowing  that  fundamentally  Crown  interests 
x  were  alike.  Apart  from  the  demands  that  arise  from  religious 
differences,  what  suited  the  outgoing  King  would  very  nearly 
meet  the  requirements  of  the  incoming  ruler.  It  was  so  with 
William.  Governor  Sloughter’s  commission  was  almost  iden¬ 
tical  with  that  given  Governor  Dongan ;  and  the  officials 
who  served  James  II  in  America  were  generally  acceptable  to 

William  III.  Accordingly,  the  procedure  of  Governor 
_ 

♦Authorities — O’Callaghan’s  “Documents  Relative  to  the  Colonial 
History  of  New  York”  ;  “History  of  Westchester  County,”  1925;  Chester’s 
“Legal  and  Judicial  History  of  New  York”;  Dougherty’s  “Constitutional 
History  of  New  York”;  Howard’s  “Local  Constitutional  History  of  the 
United  States” ;  Goodnow’s  “Comparative  Administrative  Law” ;  “Journal 
of  the  New  York  Assembly”;  Werner’s  “Civil  List  and  Constitutional  His¬ 
tory  of  the  Colony  and  State  of  New  York”;  “History  of  the  Bench  and 
^  Bar  of  New  York” ;  Hawthorne’s  “History  of  the  United  States” ;  Bryant’s 

“History  of  the  United  States.” 
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Sloughter  was  very  much  like  that  followed  by  Dongan.1 
Possibly,  William  was  so  much  concerned  with  the  greater 
affairs  of  state,  and  the  perplexities  that  were  developing  out 
of  the  uncertain  course  of  the  war  then  proceeding,  that  he 
overlooked  that  Dongan,  acting  on  his  commission,  had  called 
an  assembly  of  freemen,  in  1683,  who  passed  certain  acts 
which  were  positively  damaging  to  royal  prerogative.  The 
Charter  of  Liberties  then  passed  was  “the  earliest  charter  dis¬ 
tinctly  to  formulate  the  principle  of  representation  as  a  con¬ 
dition  of  taxation.”2  Perhaps  William  did  not  overlook  this, 

1.  In  New  York  especially  the  hopes  aroused  by  the  seating  of  the 
new  sovereigns  on  the  throne  soon  suffered  a  dismal  defeat — the  event  being 
attended  by  tragic  circumstances,  which  originated  social  and  political  di¬ 
versities  unexampled  for  their  bitterness  and  long  continuance.  The  King, 
a  born  Netherlander  the  citizen  of  a  republic,  and  the  life-long  enemy  of 
Louis  XIV,  the  impersonation  of  Absolutism,  might  naturally  be  counted  on 
as  a  friend  of  civil  and  religious  liberty  at  home  and  abroad.  If  his  Dutch 
kin,  in  ancient  New  Netherland  ever  imagined  that  he  would  turn  a  more 
kindly  eye  or  listening  ear  to  them  now  that  he  had  become  their  sovereign 
king,  the  illusion  was  but  transitory.  He  had  no  heart,  it  is  said,  for 
anything  but  continental  politics,  and  incidentally  to  preserve  from  further 
curtailment,  in  home  affairs,  as  much  of  the  royal  prerogative  as  the  wreck 
of  the  revolution  had  left  intact.  Colonial  affairs  seem  never  to  have 
attracted  his  attention  or  excited  his  interest  further  than  to  resist  the  sug¬ 
gestion  made  to  him,  to  surrender  some  portion  of  his  prerogative  powers 
of  governing  the  colonies  himself  in  council.  It  was  the  Englishmen  at  home 
who  gained  new  guarantees  of  constitutional  rights,  enlarged  freedom  from 
arbitrary  power  and  security  against  unrestrained  prerogative.  As  for 
Englishmen  in  the  colonies,  their  relation  to  the  Crown  remained  what  it 
always  had  been,  which  was,  according  to  William’s  first  chief  justice  of  the 
King’s  Bench,  Holt,  that  “their  law  is  what  the  King  pleases” ;  for,  accord¬ 
ing  to  Granville,  a  member  of  the  Privy  Council,  “the  Governor’s  instruc¬ 
tions  are  the  law  of  the  land,  for  the  King  is  the  Legislator  of  the  Col¬ 
onies.”  Under  the  instructions — copied  nearly  verbatim  from  the  Duke  of 
York’s  instructions  to  Dongan — given  to  Colonel  Henry  Sloughter,  Wil¬ 
liam’s  first  governor,  who  arrived  March  19,  1691,  writs  were  issued  for 
a  general  assembly  of  freeholders,  which  accordingly  convened  on  April  9. — 
Redfield,  in  “History  of  the  Bench  and  Bar  of  New  York,”  (1897), 
Vol.  I,  58. 

2.  The  assembly  which  was  accordingly  chosen  was  a  notable  one 
.  .  .  but  its  chief  title  to  lasting  recollection  comes  from  its  promulgation, 
on  October  30,  1683,  of  the  famous  instrument  known  as  the  Charter  of 
Liberties  and  Privileges.”  The  charter  declared  that  the  supreme  legisla¬ 
tive  authority,  “under  his  Majesty  and  Royall  Highness  should  forever  be 
and  reside  in  a  governor,  ccunsell  and  the  people  mett  in  General  As¬ 
sembly,”  and  it  provided  for  government  by  and  according  to  the  laws  of 
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but  was  shrewd  enough  to  see  that  he  could  do  just  as  James 
had ;  he  could  permit  the  colonists  to  have  the  temporary 
satisfaction  of  passing  such  legislation,  and  at  his  pleasure 
and  leisure  could  destroy  their  work  by  withholding  his  con¬ 
sent.  This  he  did,  giving  yet  another  instance  that  Crown 
and  people  do  not  hold  kindred  interests.  England  won  some 
substantial  constitutional  guarantees  from  William,  but  only 
by  force  of  circumstances  which  made  it  unwise  for  William 
to  resist  the  popular  will.  America,  however,  continued  to 
be  a  “sop”  to  kingly  dignity. 

Still,  when  Colonel  Sloughter  reached  New  York  in  1691, 
to  establish  the  new  order  of  government  ushered  in  by 
William  and  Mary,  the  colonists  perhaps  did  not  realize  that 
all  royalty  were  alike — that  kings  would  look  askance  at  com¬ 
moners  who  presumed  to  wear  the  royal  purple,  and  look 
askew  at  all  governmental  processes  that  jeopardized  the 
royal  prerogative.  So,  one  might  surmise  that  the  legisla¬ 
tors  who,  at  Governor  Sloughter’s  call,  assembled  in  April, 
1691,  to  enact  laws  for  the  province  of  New  York,  were  sin¬ 
cerely  of  the  opinion — if  they  had  time  for  any  other  opinion 
just  then  than  that  arising  out  of  the  Leisler  case — that  in 
themselves  and  not  the  King,  was  vested  the  right  to  make  the 
laws  under  which  the  province  would  henceforth  be  governed. 

Governor  Sloughter’s  commission  named  as  his  Council 
men  who  were  in  reality  Anti-Leislerians.  They  were:  Fred- 

England,  liberty  of  choice  for  all  freeholders  in  elections,  and  toleration 
in  religion.  In  the  plainest  terms  it  announced  that  no  taxes  of  any  kind 
should  be  levied  within  the  province  without  the  assent  of  the  people’s 
representatives. 

This  charter  was  not  exactly  the  “pioneer  among  charters  or  constitu¬ 
tions  conferring  upon  the  people  the  right  of  representative  government, 
as  it  was  preceded  not  only  by  the  “Union  of  Utrecht”  in  Holland,  but  also 
by  the  Connecticut  charter  of  1639.  This  Connecticut  charter  was  the 
first  practical  assertion  in  America  of  the  right  of  the  people  to  choose 
their  officers  and  define  their  powers.  .  .  .  The  Charter  of  Liberties,  how¬ 
ever,  was,  perhaps,  the  earliest  charter  distinctly  to  formulate  the  principle 
of  representation  as  a  condition  of  taxation. — Dougherty’s  “Constitutional 
History  of  New  York,”  Volume  II  of  Chester’s  “Legal  and  Judicial  His¬ 
tory  of  New  York,”  pp.  12  and  13. 
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erick  Phillipse,  Stephen  van  Cortlandt  and  Nicholas  Bayard,  the 
three  to  whom  Lieutenant-Governor  Nicholson  had  delegated 
his  authority;  William  Smith,  Gabriel  Minvielle,  Nicholas  de 
Meyer,  Francis  Rombout,  who  were  nominated  by  Governor 
Dongan ;  Chidley  Brook,  William  Nicolls,  Thomas  Willett, 
William  Pinhorne  and  John  Haines.  These  public  men 
promptly  gave  the  Governor  their  eager  assistance,  their  ad¬ 
vice  in  the  main  being  anti-Leislerian,  it  would  seem.  The 
new  Governor  promptly  issued  commissions  to  John  Law¬ 
rence  and  William  Pinhorne,  as  mayor  and  recorder  respect¬ 
ively  of  New  York  City,  and  also  appointed  sheriffs  for  the 
counties.3  Probably,  in  view  of  the  important  cases  pending, 
Governor  Sloughter  selected  as  his  attorney-general  the  Bos¬ 
ton  lawyer,  Thomas  Newton,  “who  was  reputed  to  be  the  best 
lawyer  in  America.”  Newton  resigned  his  appointment  in 
the  following  month,  however,  and  James  Graham  became 
attorney-general.  Within  five  days  of  the  arrival  in  New 
York  of  the  Governor,  the  special  commission  of  Oyer  and 
Terminer,  for  the  trial  of  Leisler  and  his  associates,  was  issued, 
as  has  been  stated  in  Chapter  XXIV. 

The  Governor  and  his  Council  soon  took  the  necessary 
steps  to  summon  general  assemblies  “of  the  Inhabitants  being 
Freeholders,”  in  accordance  with  a  clause  in  the  King’s  com- 

3.  Gasper  Teller  was  appointed  Sheriff  of  Albany  in  March,  1691 ; 
Gerrit  Strycker  was  appointed  March  21,  1691,  for  King"s  County,  suc¬ 
ceeding  Myndert  Coerten,  sheriff  under  Leisler;  Johannes  Jansen  was 
sheriff  of  New  York  from  Oct.,  1689  until  January,  1691,  when  Abraham 
Brasher  took  office,  vacating  it,  however,  on  March  21st  for  the  Gov¬ 
ernor’s  appointee,  Thomas  Lyndal.  Floris  Willemse  Crom  was  appointed 
for  Orange  County  February  9,  1690.  John  Coe  was  Leisler’s  sheriff  in 
Queens  County  until  January  19,  1691,  when  John  Lawrence  was  appointed, 
John  Jackson  succeeding  him  on  March  21,  1691.  Eli  Crosson  was  sheriff 
of  Richmond  County  during  Leisler’s  administration ;  Thomas  Stillwell 
was  appointed  March  21,  1691.  Matthew  Howell  was  sheriff  of  Suffolk 
County  from  December,  1689,  to  March,  1691,  when  Josiah  Hobart  took 
office.  Ulster  County  had  William  de  la  Montagne  as  sheriff  for  first  half 
of  1690,  and  Johannes  Hardenbrook  from  July,  1690,  to  March,  1691,  when 
Cornelius  Bogardus  was  appointed.  Thomas  Statham  was  Leisler’s  sheriff 
in  Westchester  County,  Benjamin  Collier  succeeding  him  in  March,  1691. 
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mission  to  Sloughter.4  The  freeholders  were  ordered  to  meet 
in  their  respective  districts,  and  elect  delegates  to  represent 
them  in  the  General  Assembly  of  “our  Province  and  the  Terri¬ 
tories  thereunto  belonging.”  No  legislator  who  did  not  take 
the  test,  i.  e.,  who  was  not  a  sworn  Protestant,  could  sit  in 
the  Assembly,  even  though  he  took  the  oaths  of  allegiance 
and  supremacy.  The  Governor,  “by  &  with  the  consent  of 
our  said  Councill  and  Assembly,”  had  full  power  “to  make, 
constitute  and  ordaine  Laws,  Statutes  &  ordinances  for  ye 
republique  Peace,  welfare  and  good  Government  of  our  said 
Province,”  but  he  was  required  to  transmit  a  draft  of  such 
laws  to  the  King  and  Queen  within  three  months  of  their 

4.  “And  we  do  hereby  give  &  grant  unto  you  full  power  and  authority, 
with  the  advice  and  consent  of  our  said  Councill  from  time  to  time  as 
need  shall  require,  to  summon  &  call  generall  Assemblies  of  the  Inhab¬ 
itants  being  Freeholders  within  your  Government,  according  to  the  usage  of 
our  other  plantations  in  America.  And  our  Will  and  Pleasure  is  that  the 
persons  thereupon  duely  elected  by  the  Major  part  of  the  Freeholders  of  the 
respective  Countys  and  places  and  so  returned  and  having  before  their  sit¬ 
ting  taken  the  oaths  of  Allegiance  and  Supremacy  and  the  Test — which  you 
shall  Commissionate  fit  persons  under  our  seal  of  New  York  to  administer, 
and  without  taking  which  none  shall  be  capable  of  sitting  though  elected — 
shall  be  called  and  held  the  Genral  Assembly  of  that  our  Province  and  the 
Territories  thereunto  belonging.  And  that  you,  the  said  Henry  Sloughter, 
by  and  with  the  consent  of  our  said  Councill  and  Assembly,  or  a  major  part 
of  them,  respectively  have  full  power  and  authority  to  make,  constitute  and 
ordaine  Laws,  Statutes  &  ordinances  for  ye  republique  Peace,  Welfare  and 
good  Government  of  our  said  Province  and  of  the  people  &  Inhabitants 
thereof,  and  such  others  as  shall  resort  thereto  &  for  the  benefit  of  us,  our 
Heirs  and  Successors.  Which  said  Laws,  Statutes  and  Ordinances  are  to 
be  as  near  as  may  be)  agreeable  unto  the  Laws,  Statutes  of  this  our  king¬ 
dom  of  England.  Provided  that  all  such  Laws,  Statutes  &  Ordinances, 
of  what  nature  of  Duration  sowver,  be  within  three  months,  or  sooner, 
after  the  making  thereof,  transmitted  to  us,  under  our  seal  of  New  York 
for  our  Approbation  or  Disallowance  of  the  same,  as  also  Duplicates 
thereof  by  the  next  conveyance.  And  in  case  any  or  all  of  them,  being  not 
confirmed  by  Us  Shall  at  any  time  be  disallowed  &  not  approved,  and  so 
signified  by  Us,  our  Heirs  &  Successors,  under  our  or  their  Sign  Mutual 
and  Signet,  or  by  order  of  our  or  their  Privy  Council  unto  you  the  said 
Henry  Sloughter,  or  to  the  Commander  in  Chief  of  the  said  Province  for 
ye  time  being,  then  such  and  so  many  of  them  as  shall  be  soe  disallowed 
and  not  approved  shall  from  thenceforth  cease,  determine  &  become  utterly 
voyd  and  of  none  effect,  anything  to  the  contrary  thereof  notwithstanding.” 
— See  O’ Callaghan’s  “Documents  Relative  to  the  Colonial  History  of  the 
State  of  New  York,”  III,  624. 
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enactment,  for  their  “Approbation  or  Disallowance.”  The 
royal  veto,  however,  was  not  likewise  hedged  in  by  a  time 
limit.  Their  majesties  might  consider  the  acts  at  their  leisure, 
and  declare  their  will  at  their  pleasure.  This  they  did,  the  status 
of  the  laws  thus  made  being  somewhat  like  that  of  executive 
ordinances,  revocable  at  will.  Six  years  after  the  passage  of 
the  Charter  of  1691,  the  King  vetoed  the  measure,  and  from 
that  time  until  the  Revolution  government  was  continued 
under  an  unwritten  constitution,  with  the  common  law  of 
England  as  the  fundamental  law  of  the  province.5 

On  April  6,  1691,  the  Assembly  was  “summoned  to  meet.” 
The  first  session  began  on  April  9  and  ended  on  May  18.  The 
second  session  of  that  year  began  on  September  11  and  ended 
on  October  2.  In  the  next  year,  the  spring  session  was  from 

5.  The  charters  of  1683  and  1691  made  a  shadowy  differentiation 
between  executive,  legislative  and  judicial  authority.  They  followed  in  the 
main  the  English  theory  of  colonial  government.  The  council  and  the 
assembly  constituted  a  bicameral  legislature.  The  governor  and  after  him 
the  king  had  an  absolute  veto  on  all  its  acts.  Landed  proprietors  alone  were 
recognized  as  entitled  to  share  in  the  business  of  government.  The  mem¬ 
bers  of  the  council  received  their  commissions  from  the  crown,  but  the 
governor  had  a  qualified  right  to  fill  vacancies.  Besides  sitting  as  an  upper 
legislative  chamber,  the  council  sat  as  a  privy  council  to  advise  and  assist 
in  political  cases.  The  governor  was  empowered  to  adjourn,  prorogue  and 
dissolve  the  assembly  in  his  discretion. 

Substantially  this  type  of  government  was  continued  until  the  Rev¬ 
olution,  but  under  an  unwritten  constitution,  no  actual  charter  having  been 
in  force  after  1697.  As  has  been  well  said  by  Mr.  Lincoln  in  his  exhaustive 
treatise  upon  our  constitutional  history,  the  student  who  would  understand 
the  essentials  of  the  institutions  which  by  degrees  had  been  evolving  in  the 
colony,  will  find  them  formulated  in  the  commission  issued  in  February, 
1771,  three  years  before  the  commencement  of  the  Revolution,  by  George 
III,  to  Governor  William  Tryon,  and  in  the  instructions  that  accompanied 
and  explained  the  commission. 

In  an  explanation  of  the  nature  of  the  colonial  constitution,  trans¬ 
mitted  by  Governor  Tryon  to  the  home  government  in  1774,  its  salient 
features  are  briefly  and  admirably  described.  Its  constitution,  since  it 
became  a  royal  province,  “nearly  resembled  that  of  Great  Britain  and  the 
other  royal  governments  in  America.”  The  governor  was  the  king’s  ap¬ 
pointee  and  held  office  during  the  royal  pleasure;  he  had  a  council  in  imi¬ 
tation  of  his  majesty’s  council;  the  province  “enjoyed  a  legislative  body,” 
consisting  of  the  council  and  representatives  of  the  people,  “chosen  as  in 
England,”  which  the  governor  might  adjourn,  prorogue,  or  dissolve;  it 
could  make  no  laws  repugnant  to  the  laws  and  statutes  of  Great  Britain, 


ANTI-LEISLERIANS  IN  POWER 


47i 


April  20  to  29,  and  summer  session  from  August  17  to  Sep¬ 
tember  10.  This  assembly,  which  comes  into  colonial  records 
as  the  first  of  the  thirty-one  assemblies  of  the  colonial  period 
of  English  rule,  was  dissolved  September  13,  1692.  Some  of 
the  legislation  enacted  by  this  assembly  was  important,  but 
if  only  because  of  its  distinctive  place  in  colonial  history  as  the 
first  people’s  body  called  together  “under  direct  authority  of 
the  Crown’'  (the  Duke  of  York,  not  King  Charles,  having 
authorized  the  summoning  of  the  Dongan  Assembly  of  1683), 
its  personnel  should  be  recorded.  The  members  of  this 

FIRST  ASSEMBLY 

and  their  respective  districts  were  as  follows : 

Speaker:  James  Graham,  of  New  York. 

Clerk:  John  Clapp,  of  Westchester. 

and  over  all  its  enactments  the  governor  possessed  an  absolute  veto. 
Within  three  months  after  its  passage,  every  law  was  required  to  be  sent 
to  his  majesty  for  his  approval.  The  governor  was  not  to  give  his  consent 
to  any  law  that  was  not  to  remain  in  force  for  two  years.  No  clause 

foreign  to  the  import  of  the  title  of  an  act  might  be  inserted  in  that  act, 

and  no  act  might  be  suspended,  altered,  continued,  revived  or  repealed  by 

general  words,  but  the  title  and  date  of  any  such  act  was  required  to  be 

particularly  mentioned  in  the  enacting  part.  The  province  had  a  court  of 
chancery  in  which  the  governor  sat  as  chancellor,  and  courts  of  common 
law,  the  chief  being  the  supreme  court,  the  judges  of  which  held  their 
commissions  at  the  king’s  pleasure,  and  there  were  county  courts  of  less 
jurisdiction,  and  the  justices  of  the  peace  to  try  minor  cases.  There  were 
also  criminal  courts  “correspondent  to  those  in  England.”  Besides  these 
tribunals,  all  administered  according  to  the  common  law,  there  was  a  court 
of  admiralty  which  proceeded  “after  the  course  of  the  civil  law,”  and  a 
prerogative  court,  charged  with  the  probate  of  wills,  the  administration  of 
estates  and  the  issuing  of  licenses  for  marriage.  The  governor  was 
commander-in-chief,  and  appointed  all  military  officers,  who  held  at  his 
pleasure.  He  had  power  to  suspend  the  lieutenant-governor  and  members 
of  the  council,  and  to  grant  pardons,  except  in  cases  of  treason  and  murder. 
The  colony  could  erect  forts  and  other  means  of  defence  and  establish  and 
maintain  a  militia.  Public  money  was  to  be  paid  only  on  the  governor’s 
warrant,  approved  by  the  council.  The  common  law  of  England  was  con¬ 
sidered  the  fundamental  law  of  the  province,  and,  continued  the  governor, 
“it  is  the  received  doctrine  that  all  statutes  not  local  in  their  nature,  and 
which  can  be  fitly  applied  to  the  circumstances  of  the  colony,  enacted 
before  the  province  had  a  legislature,  are  binding  upon  the  colony;  but 
that  statutes  passed  since  do  not  affect  the  colony,  unless  by  being  specially 
named.  Such  appears  to  be  the  intention  of  British  legislation.” — Dough¬ 
erty’s  “Constitutional  History  of  New  York,”  II,  15-17. 
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Sergeant-at-Arms :  Benjamin  Phipps. 

Doorkeeper:  William  Welsh. 

From  Albany:  Dirck  Wessels,  Levinus  van  Schaick. 

From  Kings:  Nicolas  Stillwell,  John  Poland. 

From  New  York:  James  Graham,  William  Merrett, 
Jacobus  van  Cortlandt,  Johannis  Kipp. 

From  Queens:  John  Bound,  Nathaniel  Pearsall.  (They 
were  Quakers  and  refused  to  take  the  oath,  and  so  were  dis¬ 
missed).  Daniel  Whitehead  was  admitted  April  14,  1691. 
John  Tredwell  was  admitted  same  day,  but  expelled  two  days 
later,  being  arrested  on  a  “scandalous”  charge.  John  Robin¬ 
son  was  elected  in  place  of  Tredwell. 

From  Rensselaerswyck :  Killian  van  Rensselaer,  who  was 
admitted  on  May  1,  1691. 

From  Richmond:  Ellias  Duksberry  and  John  Dailey. 
Lambert  Dorland  was  admitted  September  17,  1691,  in  place 
of  Dailey,  deceased. 

From  Suffolk:  Henry  Pierson  and  Matthew  Howell. 

From  Ulster  and  Dutchess:  Henricus  Beekman,  Thomas 
Garton,  who  resigned  on  April  10,  1691  ;  William  Demiere, 
admitted  April  25,  1691,  in  Garton’s  place. 

From  Westchester:  John  Pell. 

Under  the  impression  that  most  of  the  acts  of  the  1683 
Assembly  were  null  and  void6  because  they  had  not  received 
the  approval  of  Charles  II  or  the  Duke  of  York,  the  legis- 

6.  One  of  the  first  resolutions  adopted  by  the  First  Assembly  in  1691 
reads  as  follows : 

“Upon  an  information  brought  into  this  House  by  several  Members  of 
the  House,  declaring.  That  the  several  Laws  made  formerly  by  the  Gen¬ 
eral  Assembly,  and  his  late  Royal  Highness,  James,  Duke  of  York,  &c., 
and  also  the  several  Ordinances,  or  reputed  Laws,  made  by  the  preceding 
Governors  and  Councils  for  the  Rule  of  their  Majesties  Subjects  within 
this  Province,  are  reported  amongst  the  People,  to  be  still  in  force : 

“ Resolved ,  Nemine  Contradicente,  That  all  the  laws  consented  to  by 
the  General  Assembly,  under  James,  Duke  of  York,  and  the  Liberties  and 
Privileges  therein  contained  granted  to  the  People  and  declared  to  be  their 
Rights  not  being  observed  and  not  ratified  and  approved  by  his  Royal  High¬ 
ness,  nor  the  late  King,  are  null,  void,  and  of  none  effect.  And  also  the 
several  Ordinances  or  reputed  laws  made  by  the  late  Governors  and  Coun¬ 
cils,  being  contrary  to  the  Constitution  of  England,  and  the  Practice  of  the 
Government  of  their  Majesties  other  Plantations  in  America,  are  likewise 
null,  void,  and  of  none  effect  nor  force  within  this  Province.” — “Journal 
of  the  New  York  Assembly,”  p.  8. 
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lators  of  1691  proceeded  to  reenact  most  of  the  important 
measures  of  the  Dongan  Assembly  that  were  then  in  force. 
They  did  not  suppose  that  their  Majesties  had  any  other  wish 
than  that  the  people  should  be  granted  the  governmental 
privileges  they  had,  in  their  naive  confidence,  believed  it  had 
been  the  intention  of  the  Duke  of  York  to  grant  them.  It  is, 
indeed,  said  that  the  Duke  actually  did  approve  of  1683  legis¬ 
lation,  although  the  approving  papers  were  never  returned,  for 
the  extraordinary  reason  that  the  unexpected  demise  of  King 
Charles  changed  the  aspect  of  colonial  affairs  for  the  Duke 
of  York.7 

Most  of  the  acts  followed  word  for  word,  with  only  slight 
variation,  those  of  the  Dongan  Assembly.  Important  among 
them  was  that  establishing  county  government,  a  system  of 
administration  by  supervisors  elected  by  the  freemen  of  the 
several  towns,  and  a  county  treasurer,  elected  by  the  voters  of 
the  county  at  large,  which  is  substantially  the  system  of 
local  government  still  in  force  in  New  York  State.  The  sys¬ 
tem  was  abolished  in  1701,  but  reestablished  in  1703,  and 
thereafter  developed  into  a  satisfactory  permanency  which 
“was  destined  to  have  a  profound  influence  on  the  subse¬ 
quent  development  of  local  administration  in  the  United 
States.”8  In  New  England  the  county  has  only  incidental 
authority,  the  towns  being  well-nigh  independent  political 
entities,  dominating  local  government  in  the  county  divi¬ 
sions.  The  same  conditions  prevail  in  many  parts  of  the 
Southern  States,  but  the  West  adopted  the  New  York  and 
Pennsylvania  system  of  supervisors,  and  have  held  to  it.9 

7.  The  Acts  of  the  New  York  Assembly  of  1683  were  duly  transmitted 
for  approbation  to  the  Duke  of  York;  but  although  they  were,  with  some 
amendments  approved  by  him  and  his  Commissioners,  and  although  the 
documents  were  signed  and  sealed  which  were  to  declare  this,  the  death  of 
Charles  II,  in  the  succeeding  February,  changed  the  whole  current  of  action. 
The  Duke  ascended  the  throne  as  James  II.  The  approving  papers  were 
never  returned. — “History  of  Westchester  County,  N.  Y.”  (1925),  p.  66. 

8.  “Comparative  Administrative  Law,”  by  Frank  J.  Goodnow,  I,  168. 

9.  “To  New  York  first,  and  next  to  Pennsylvania  belongs  the  honor  of 
predetermining  the  character  of  local  government  in  the  west.  But  if 
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Some  of  the  minor  acts  passed  by  the  1691-92  Assembly 
affecting  the  counties  may  be  supposed  to  include  those  to 
which  reference  is  made  in  Westchester  County  records.10 
But,  in  all  probability,  the  minds  of  the  Assemblymen  were 
set  more  upon  the  reenactment  of  the  “Charter  of  Libertyes 
and  Privileges.”  One  might  reasonably  think  so,  for  the 
personnel  of  the  Second  Assembly  was  almost  identical  with 
that  of  the  First,  and  the  attitude  of  the  Second  Assembly 
once  drew  from  Fletcher,  the  successor  of  Sloughter  as  Gov¬ 
ernor,  the  angry  observation :  “There  are  none  of  you  but 
what  are  big  with  the  privileges  of  Englishmen  and  Magna 
Charta.”  So,  on  May  13,  1691,  the  legislators  passed  “An 
Act  declaring  what  are  the  Rights  and  Privileges  of  their 
Majesties’  Subjects  inhabiting  with  the  Province  of  New 
York.”  In  their  ignorance  of  royal  characteristics  and  prece¬ 
dents,  they  were  not  cognizant  “that  the  Crown  could  take  no 
steps  backward,”  which  theory  Whig  statesmen  of  William 
and  Mary  were  just  as  ready  to  bring  to  their  notice  as  would 
have  been  the  most  loyal  Tory  lawyer  of  James  II.  William 
could  comfortably  wear  the  coat  of  James  if  he  could  wear  his 
crown.  It  follows,  therefore,  that  what  suited  James  in  the 
government  of  his  American  provinces  would,  in  general,  suit 
William.  In  vetoing  the  Charter  of  Liberties  and  Privileges 
James  II  had  objected  to  the  first  sentence,  which  contained 
a  phrase,  “People  met  in  General  Assembly” ;  and  in  trans¬ 
mitting  William’s  veto  of  May  11,  1697,  the  Lords  of  Trade 

New  York  was  the  first  to  return  to  the  ancient  practice  of  township  rep¬ 
resentation  in  the  county  court,  it  was  in  Pennsylvania  that  the  capabilities 
of  the  independent  county  was  first  tested.  New  York  is  the  parent  of  the 
supervisor  system.” — Professor  Howard’s  “Local  Constitutional  History 
of  the  United  States,  I,  387. 

10.  “An  Act  for  settling  a  ministry  and  raising  a  maintenance  for  them 
in  Westchester  County.  An  act  for  settling  the  militia.  An  act  offering 
twenty  shillings  for  a  grown  wolf  killed  by  a  Christian  in  Westchester 
County,  and  ten  shillings  for  such  a  wolf  killed  by  an  Indian;  one-half 
that  sum  respectively  for  a  whelp.  An  act  for  the  further  laying-out  and 
regulating  and  better  clearing  public  highways  throughout  this  Colony.” — 
“History  of  Westchester  County,  N.  Y.”  (1925),  p.  69. 
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assigned  as  a  reason  that  the  Act  gave  “great  and  unreason¬ 
able  privileges”  to  members  of  Assembly,  and  “contained  sev¬ 
eral  large  and  doubtful  expressions”  which,  of  course,  might 
at  some  time  be  taken  as  curtailing  the  royal  prerogative.  As 
a  matter  of  fact,  New  York  received  scant  consideration  from 
either  the  King  and  Queen  or  from  Whig  statesmen  until 
maladministration  by  one  of  their  Governors,  Fletcher,  af¬ 
fected  the  provincial  revenue.  Perhaps  the  indifference  can 
be  understood  if  the  belief  was  general  in  England  that  the 
province  of  New  York  consisted  of  “only  Long  Island  and 
some  other  small  islands,  Zopus,  Albany  and  the  limits 
thereof”  to  add  to  its  one  town  of  moderate  size,  New  York 
City,  which  then  had  a  population  of  only  four  thousand.  At 
all  events,  the  whole  province  cannot  have  loomed  large  in 
the  perspective  of  English  Statesmen  of  that  time.  They 
were,  of  course,  very  eager  to  thwart  French  aims  every¬ 
where,  but  with  this  exception  New  York  Province,  with  a 
population  of  about  ten  thousand  white  people,  took  only  a 
minor  place  in  British  governmental  considerations. 

But  to  the  members  of  the  First  Assembly  of  the  Province 
of  New  York  the  affairs  of  its  10,000  inhabitants  were  prime 
interests ;  and  they  proceeded  with  their  legislative  efforts 
accordingly.  On  May  6,  1691,  the  Assembly  passed  “An  act 
for  the  Establishing  courts  of  judicature  for  the  Ease  and 
benefitt  of  each  respective  Citty,  Town  and  County  within 
thie  Province.”11  “This  act  changed  the  town  courts  into 
Courts  of  Justices  of  the  Peace;  created  a  Court  of  Common 
Pleas  for  each  county,  except  the  counties  of  New  York  and 
Albany,  to  be  held  by  a  judge  commissioned  by  the  Gov¬ 
ernor,  and  Courts  of  General  Sessions  for  each  of  the  counties ; 
also  it  made  for  a  Court  of  Chancery  the  same  provisions  that 

11.  This  act  is  chapter  four  of  Livingston  &  Smith  and  Van  Schaick, 
where  the  title  only  is  printed.  It  is  printed  in  full  in  Fowler’s  Bradford, 
p.  2.  The  title  only  is  printed  in  Baskett,  p.  CV.  The  act  is  also  printed  in 
full  in  Colonial  Laws  of  New  York,  Vol.  I,  pp.  226-231. 
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had  been  made  by  the  Act  of  1683.  But  the  most  important 
feature  in  the  Act  was  the  creation  of  a  Supreme  Court.  It 
declared  that  a  Supreme  Court  of  Judicature  should  be  estab¬ 
lished  in  the  city  of  New  York,  to  be  composed  of  a  Chief  Jus¬ 
tice  and  four  Assistant  Justices,  to  be  appointed  by  the  Gov¬ 
ernor,  and  that  it  should  have  cognizance  of  all  actions,  civil, 

% 

criminal  or  mixed,  as  fully  and  amply  as  the  courts  of  King’s 
Bench,  Common  Pleas  or  Exchequer  in  England,  and  should 
have  power  to  establish  rules  and  ordinances,  and  to  regulate 
the  practice  of  the  court.  Also,  Courts  of  General  Sessions  of 
the  Peace  were  organized  as  criminal  tribunals,  distinct  and 
separate  from  the  Courts  of  Common  Pleas,  which  were 
courts  for  the  trial  of  civil  actions  only.  In  all  the  counties 
except  New  York  and  Albany  the  Courts  of  General  Sessions 
were  held  twice  a  year;  in  Albany  three  times  a.  year;  and  in 
the  city  of  New  York  four  times  a  year.  The  civil  jurisdic¬ 
tion  of  the  Court  of  Common  Pleas  was  essentially  the  same 
as  that  of  the. former  Court  of  Sessions;  and  the  term  of  the 
court  began  on  the  day  after  the  sitting  of  the  General  Ses¬ 
sions,  the  term  of  both  courts  being  limited  to  two  days  each. 
By  this  act  the  Court  of  Oyer  and  Terminer  was  abolished, 
but  in  conformity  to  the  organization  of  the  courts  of  West¬ 
minster,  its  name  was  retained,  to  designate  the  criminal 
branch  of  the  Supreme  Court/’12 

In  July,  1691,  Governor  Sloughter  died.  His  successor 
might,  perhaps,  have  been  the  senior  member  of  the  Council, 
Chief  Justice  Dudley,  had  he  been  in  the  province  at  the  time. 
But  he  was  then  in  the  West  Indies.  Perhaps  Dudley  had 
deemed  it  prudent  to  leave  the  province  for  a  while  after  the 
death  of  Leisler,  or  maybe  his  judicial  duties  had  taken  him 
away.  At  all  events,  he  was  out  of  reach  in  this  emergency ; 
so  Major  Ingoldsby  was  entrusted  with  the  executive  respon¬ 
sibilities.  He  continued  as  Acting  Governor  for  thirteen 


12.  Chester's  “Legal  and  Judicial  History  of  New  York,”  I,  223-224. 
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months.  No  matters  of  grave  import  arose  during  that  time, 
so  Ingoldsby  may  be  dismissed  from  New  York  guberna¬ 
torial  record  with  at  least  little  to  discredit,  save  perhaps  his 
somewhat  unfortunate  prominence  in  the  Leisler  affair. 

The  next  Governor,  Benjamin  Fletcher,  was  of  different 
type  to  Sloughter,  though  his  type  was  not  an  especially 
worthy  one.  His  acts  as  Governor  were  exasperating  to  those 
he  governed,  and  not  satisfactory  to  the  British  ministers, 
either;  but  no  historian  writes  of  him  as  besotted.  His  was 
not  a  fortunate  appointment  for  any  other  party  than  him¬ 
self,  as  will  be  seen.  The  military  need  of  that  time  of  war 
and  of  aggressive  action  by  the  French  Governor  of  Canada, 
was  unity  of  command  of  English  forces  in  America ;  but  the 
English  authorities  seem  to  have  given  as  little  thought  to 
that  as  to  Fletcher’s  executive  ability.  They  appointed 
Fletcher  commander-in-chief  of  the  militia  forces  of  Connec¬ 
ticut  and  Rhode  Island ;  and  gave  the  same  command  to  Sir 
William  Phips,  who  at  the  same  time  was  Governor  of  Massa¬ 
chusetts.  But  the  Governors  of  Connecticut  and  Rhode 
Island  also  considered  themselves  in  command  of  the  local 
forces ;  so  there  was  three-sided  friction. 

Colonel  Fletcher  was,  perhaps,  of  greater  value  as  a  soldier 
than  as  a  Governor;  and  being  denied  the  former  status,  he 
made  his  functioning  of  the  latter  office  as  unpleasant  as  he 
could  to  those  who  were  concerned  thereby.  His  commis¬ 
sion  was  almost  identical  with  that  of  Sloughter.  “He  was 
empowered  to  erect  courts  of  judicature  and  appoint  justices 
with  the  advice  and  consent  of  the  Council,  but  in  the  private 
instructions  which  were  issued  to  him,  he  was  admonished  to 
create  no  courts  or  offices  of  judicature  not  already  estab¬ 
lished.”  Fortunately,  the  courts  authorized  by  the  legisla¬ 
tion  had  already  been  established,  so  perhaps  Fletcher  found 
pleasure  in  producing  the  legislators,  and  in  insisting  on  Sab¬ 
bath  observance  by  those  who  were  disposed  to  gambol  and 
make  merry  on  that  day.  Fletcher  was  by  no  means  sancti- 
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monious ;  indeed,  it  is  said  that  his  “principal  occupation”  was 
“rifling  the  revenue.”  But  he  had  been  admonished  to  enforce 
the  Test  Act,  which  would  “permit  liberty  of  conscience  to  all 
persons  except  Papists” ;  and  this,  under  Fletcher  resolved 
itself  into  the  introduction  of  the  Book  of  Common  Prayer 
and  the  form  of  Episcopal  service  “among  Presbyterians, 
Huguenots  and  Dutchmen.”  In  pursuance  of  this  religious 
vigilance  he  seems  to  have  consented  to  the  mustering  of 
militia  on  Sundays,  for  exercise  in  arms  if  they  would  not  go 
to  church  ;13  and  in  1693  secured  the  passage  of  an  act  for  the 
maintenance  of  religion.  The  act  charged  the  counties  or 
towns  with  the  maintenance  of  the  ministers,  presumably 
Episcopal  ministers.14  But,  privately,  Fletcher  was  suspected 
of  fostering  lawlessness.  Under  his  sway,  said  Bellomont, 
his  successor  as  Governor,  New  York  became  “a  nest  of 
pirates,”  this  state  developing  out  of  Fletcher's  practice  “of 
dealing  with  privateers  and  pirates,  to  whom  he  sold  licenses, 
quite  indifferent  how  they  were  used.”  His  one  creditable 
year  was,  it  seems,  1692,  when  somewhat  late  he  arrived  in 
Albany  at  the  head  of  militia  reinforcements  for  Schuyler, 
who  had  already  thrown  back  a  raid  by  Frontenac. 

13.  Colonel  Caleb  Heathcote,  a  member  of  Governor  Fletcher’s  Coun¬ 
cil,  and  in  command  of  the  militia,  wrote  in  1704  as  follows,  regarding  the 
inhabitants  of  the  province: 

“I  first  came  among  them  .  .  .  about  twelve  years  ago.  I  found  it 
the  most  rude  and  heathenish  country  I  ever  saw  in  why  whole  life,  which 
called  themselves  Christians,  there  being  not  so  much  as  the  least  marks  or 
footsteps  of  religion  of  any  sort.  Sundays  were  only  times  set  apart  by 
them  for  all  manner  of  vain  sports  and  lewd  diversion,  and  they  were 
grown  to  such  a  degree  of  rudeness  that  it  was  intolerable.  I  having  then 
command  of  the  militia,  sent  an  order  to  all  the  captains  .  .  .  that  in 
case  they  would  not  in  every  town  agree  among  themselves  to  appoint 
readers  and  to  pass  the  Sabbath  in  the  best  manner  they  could  .  .  .  that 
the  captains  should  every  Sunday  call  their  companies  under  arms  and 
spend  the  day  in  exercise.” — “Westchester  County  History,”  (1925),  p.  70. 

14.  The  bill  provided  for  good,  sufficient  Protestant  ministers  to  offici¬ 
ate  and  have  the  care  of  souls.  It  required  that  there  should  be  two  min¬ 
isters  in  the  county  of  Westchester  (like  provision  presumably  be  made 
for  other  counties)  .  .  .  and  that  fifty  pounds  should  be  raised  for  each 
of  the  incumbents ;  and  also  whatever  sum  might  be  necessary  for  the 
maintenance  of  the  poor,  which  amounts  were  levied  by  the  wardens  and 
vestrymen,  for  whose  election  the  act  also  provided. — Ibid,  p.  69. 
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For  the  remainder  of  his  term  as  Governor,  Fletcher  had 
to  apply  himself  to  berating  the  Assemblymen,  and  admin¬ 
istering  public  funds  as  he  saw  fit.  His  unpleasant  encoun¬ 
ters  with  colonists  of  independent  opinion  caused  him  to 
describe  New  Yorkers  as  “divided,  contentious  and  impov¬ 
erished.”  His  disappointment  at  the  rejection  of  some  legis¬ 
lation  he  had  initiated  was  thus  expressed :  “There  never  was 
an  amendment  desired  by  the  Council  Board  but  what  was 
rejected.  It  is  a  sign  of  a  stubborn,  ill-temper.  .  .  .  While 
I  stay  in  this  government,  I  will  take  care  that  neither  heresy, 
schism  nor  rebellion  be  preached  among  you,  nor  vice  and 
profanity  be  encouraged.”  His  further  observation  to  the 
Assemblymen:  “You  seem  to  take  the  power  into  your  own 
hands  and  set  up  for  everything,”  was  probably  not  devoid  of 
truth.  The  members  of  the  first  few  Assemblies  were  not 
so  amenable  to  his  authority  and  recommendations  as  were 
the  members  of  his  Council.  Toward  the  end  of  1694,  for 
instance,  the  Assembly  had  the  effrontery  to  ask  Governor 
Fletcher  to  account  to  them  for  the  disbursement  of  the  nearly 
£40,000  which  had  been  collected  in  taxes  and  revenue  during 
the  previous  three  years,  and  which  seemed  to  them  to  have 
been  generally  misapplied.  Fletcher  refused  to  be  account¬ 
able  to  them,  declaring  that  “it  was  the  business  of  the  Assem¬ 
bly  to  raise  money  and  of  the  Governor  and  Council  to  lay  it 
out.”  Fletcher  dissolved  the  Assembly ;  and  the  next  as¬ 
sembled  was,  it  is  declared,  “packed,”  and  thus  more  apt  to 
look  kindly  upon  the  recommendations  of  the  Governor. 

The  members  of  Governor  Fletcher’s  Council  were  Chief 
Justice  Dudley,  Frederick  Phillipse,  Steven  van  Cortlandt, 
Nicholas  Bayard,  William  Smith,  Gabriel  Minville,  Chidley 
Brooks,  William  Nichols,  Thomas  Willett,  William  Pinhorne, 
Thomas  Johnson,  Peter  Schuyler,  John  Lawrence,  Richard 
Townley  and  John  Younge.  Five  of  these  were  members  of 
the  Court  of  Oyer  and  Terminer  before  which  Leisler  was 
tried ;  some  were  of  Andros’  Council ;  and  others  were  of 
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Sloughter’s  cabinet.  All,  probably,  were  of  the  Anti-Leis- 
lerian  faction.  Caleb  Heathcote,  who  became  one  of  the 
prominent  leaders  of  this  party,  joined  the  Council  a  year 
later,  when  Chief  Justice  Dudley  relinquished  his  colonial  ap¬ 
pointments  and  went  to  England,  where  he  became  a  member 
of  Parliament.  Matthew  Clarkson  was  provincial  secretary. 
In  1693,  he  gave  “An  Account  of  all  Establishments  of  Juris¬ 
dictions  within  this  Province,”  showing  that  the  courts  then 
functioning  were:  Petty  Justice  of  the  Peace  Courts,  Quar¬ 
ter  Sessions,  County  Court,  Mayor’s,  Supreme,  Chancery,  Pre¬ 
rogative,  Admiralty,  and  also  a  Court  Marshall  at  Albany, 
that  “being  a  frontier  garrison  and  in  actuall  warr.”15 

Governor  Fletcher’s  schemes  to  gain  money,  and  his  quar¬ 
rels  with  the  Assembly,  at  last  came  to  the  knowledge  of  the 

15.  “Single  Justice.  Every  Justice  of  the  Peace  hath  power  to  determin 
any  suite  or  controversy  to  the  value  of  fourty  shillings. 

Quarter  Sessions.  The  Justices  of  the  Peace  in  quarter  sessions  have 
all  such  powers  and  authorities  as  are  granted  in  a  Commission  of  ye 
Peace  in  England. 

County  Court.  The  County  Court  or  common  Pleas  both  cognizance 
of  Civil  accons  to  any  value  excepting  what  concerns  title  of  land  and  noe 
accon  can  be  removed  from  this  Court  if  the  damage  be  under  twenty 
pounds. 

Mayor  &  Aldermen.  The  Court  of  Mayor  and  Aldermen  hath  the 
same  power  with  the  County  Courts. 

Supreme  Court.  The  Supreme  Court  hath  the  powers  of  Kings  Bench, 
Common  Pleas  &  Exchequer  in  England  and  noe  accon  can  be  removed  from 
this  Court  under  £100. 

Chancery.  The  Governour  and  Councill  are  a  Court  of  Chancery,  and 
have  powers  of  the  Chancery  in  England,  from  whose  Sentence  or  decree 
nothing  can  be  removed  under  £300. 

Prerogative  Court.  The  Governour  discharges  the  place  of  Ordinary 
in  granting  administracons  and  proveing  Wills  &  The  Secretary  is  Register. 
The  Governr.  is  about  to  appoint  Delegates  in  the  remoter  parts  of  the 
government  with  supervision  for  looking  after  intestates  estates  and 
orphans. 

Court  Marshall.  The  Governr.  hath  established  a  Court  Martiall  att 
Albany  whereof  Major  Richd.  Ingoldsby  is  President  and  Robert  Liv¬ 
ingston  Judge  Advocate,  who  with  the  other  commissioned  Captains  att 
Albany  have  power  to  exercise  Martiall  Law  being  a  frontier  garrison  and 
in  actuall  warr. 

Admiralty.  Their  Magesties  reserve  the  appointment  of  a  Judge, 
Register  and  Marshall.” — See  O’Callaghan’s  “Documents  Relative  to  the 
Colonal  History  of  New  York,  IV,  28. 
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English  ministers.  Queen  Mary  had  died  in  1694,  but  in  1697 
William  and  Anne  commissioned  Richard  Coote,  Earl  of  Bello- 
mont,  an  active  sympathizer  with  the  Leislerians,  as  Governor 
of  New  York,  Fletcher  being  recalled  “to  answer  many 
charges  of  maladministration  brought  against  him.” 


C.&L.— 31 


CHAPTER  XXVI. 

BELLOMONT-NANFAN  PERIOD.* 

The  Earl  of  Bellomont  did  not  arrive  until  April  2,  1698, 
though  it  seems  that  his  appointment  had  been  under  consid¬ 
eration  for  some  time,  in  connection  with  a  plan  to  consolidate 
all  of  the  northern  colonies,  somewhat  after  the  New  England 
Dominion  plan  Andros  had  unsuccessfully  introduced.  But 
those  ministers  who  negotiated  the  preliminaries  soon  dis¬ 
covered  that  some  of  the  colonies  were  determined  to  maintain 
distinct  entity,  and  continue  as  separate  governments.  Rhode 
Island  and  Connecticut,  under  their  renewed  charters,  were 
both  beginning  to  feel  a  new  consciousness  of  independence. 
They  were  especially  jealous  of  their  rights,  and  were  ultra¬ 
sensitive  in  such  matters.  Being  small  States,  they  had  to 
go  to  greater  pains  to  assert  their  importance  than  the  more 
populous  Massachusetts,  or  the  more  cosmopolitan  New 
York ;  their  efforts  were  keener,  more  strenuous  in  almost  all 
directions,  possibly  because  of  consciousness  of  their  lesser 
territorial  importance.  And  their  tenacity  of  purpose  defeated 
the  projected  merger  of  colonies.  Their  predicament,  indeed, 
had  been  serious.  They  knew  that  under  such  a  centralized 
government  their  smaller  affairs  would  soon  be  submerged  in 
the  flood  of  legislation  of  the  larger  areas.  But  Massachu¬ 
setts,  which  had  fought  the  Andros  dominion,  apparently 
rested  easily  now,  believing,  perhaps,  that  in  a  New  England 
Dominion  she  would  have  dominant  status  under  better 

♦Authorities — Redfield’s  “English  Colonial  Polity  and  Judicial  Ad¬ 
ministration,  1664-1776, 1 ”  “History  of  Bench  and  Bar  of  New  York' 
(1897);  Byrant  and  Gay’s  “History  of  the  United  States”;  Werner’s  “Civil 
List  and  Constitutional  History  of  the  Colony  and  State  of  New  York” 
(1888);  Chester’s  “Legal  and  Judicial  History  of  New  York”;  “Revised 
Laws  of  1813”;  “National  Cyclopaedia  of  American  Biography”;  “History 
of  Westchester  County”  (1924)  ;  Hawthorne’s  “United  States”;  Lossing’s 
“United  States”;  “Du  Cimitiere,”  in  New  York  Historical  Society  Collec¬ 
tions,  1868. 
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auspices;  on  the  other  hand,  New  York,  perhaps,  did  not  resist 
the  consolidation  because  she  felt  sure  that  the  new  Gov¬ 
ernor  would  bear  well  in  mind  the  rude  way  in  which  Massa¬ 
chusetts  had  disposed  of  Andros,  and  thus  would  seat  his  ad¬ 
ministration  in  New  York  to  its  definite  advantage.  And 
they  liked  the  man  chosen  as  Governor.  At  least,  they  had 
evidence  that  he,  Richard  Coote,  Earl  of  Bellomont,  was  well 
disposed  toward  New  York.  Had  he  not  shown  it  in  the 
English  Houses  of  Parliament,  in  the  investigation  of  the 
Leisler  case? 

But  it  was  not  to  be.  Out  of  consideration  for  Connecticut 
and  Rhode  Island,  the  plans  were  curtailed  so  that  only 
Massachusetts,  New  York  and  New  Hampshire  were  placed 
under  the  control  of  Bellomont,  in  matters  of  general  gov¬ 
ernment,  although  in  military  matters  he  was  given  supreme 
control  of  all  the  colonial  forces,  being  appointed  Captain- 
General  of  the  forces  of  Connecticut,  Rhode  Island  and  the 
Jerseys  as  well  as  of  the  three  provinces  of  which  he  was 
Governor.  His  commissions  were  dated  June  18,  1697,  and 
August  31,  1697. 

It  seemed  to  the  people  of  New  York  that  their  hope 
would  prove  true,  for  the  new  Governor  took  up  his  residence 
in  New  York.  They  may  not  have  read  his  character  very 
accurately,  from  those  of  his  actions  which  concerned  New 
York.  Indeed,  it  seems  that  their  perspective  reached  beyond 
the  zone  of  fact,  being  magnified  disproportionately  by  re¬ 
membrance  of  Bellomont’s  part  in  the  parliamentary  inves¬ 
tigation  of  the  Leisler  case.  It  did  not  occur  to  many,  per¬ 
haps,  that  Bellomont’s  noticeable  support  of  the  Leisler  com¬ 
plainants  might  have  been  prompted  by  his  personal  opposi¬ 
tion  to  Governor  Fletcher.  However,  the  Earl  benefited  by 
the  prevailing  good  feeling  of  New  Yorkers  toward  him,  and 
his  coming  to  New  York  “was  hailed  as  a  promise  of  just  and 
tranquil  government.” 

Fortunately,  the  people  of  New  York  knew  only  hazily  the 
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purposes  for  which  he  came.  At  the  outset,  they  were  happy 
in  aligning  him  with  themselves,  i.  e.,  the  people.  They  knew 
he  had  gained  an  earldom  in  the  English  revolution  which 
seated  William  and  Mary.  They  knew  that  William  was  a 
friend  of  popular  government,  or  at  least  they  knew  that  the 
Stuarts  had  been  opposed  to  popular  government,  and  that 
William  had  opposed  them  ;  hence  Bellomont,  who  had  aided 
William,  must  also  be  a  friend  of  the  people.  Some  New 
York  enthusiasts  went  further.  Because  he  had  championed 
the  cause  of  Leisler  before  the  English  Parliament,  he  must 
be  the  champion  of  popular  government  in  New  York,  a  leader 
of  the  Leislerians — who  were  drawn  almost  wholly  from  the 
common  people — against  the  Anti-Leislerians,  who  were  the 
aristocrats  of  the  province. 

With  the  one  exception  of  the  Leisler  case,  there  does  not 
seem  to  have  been  much  in  the  English  record  of  Richard 
Coote,  Earl  of  Bellomont,  that  would  justify  New  Yorkers  in 
so  classifying  him;  and  he  may  not  have  professed  or  even  in¬ 
tended  that  he  should  be  so  aligned.  As  a  matter  of  fact,  he 
would,  one  would  think,  have  striven  to  make  it  clear  that  he 
favored  no  party ;  that  as  Governor  he  should  and  would  main¬ 
tain  an  impartial  attitude.  Certainly  his  actions  in  adminis¬ 
tering  New  York  affairs  were  such  as  to  soon  shake  the  faith 
of  both  local  parties  in  him,  for  it  soon  became  clear  that  some 
of  the  objectionable  features  of  former  royal  Governors  were 
discernible  in  Lord  Bellomont.  Still,  the  people  of  New 
York  had  to  pass  a  couple  of  months  under  his  government 
before  they  became  cognizant  of  this ;  at  the  time  of  his 
arrival,  in  early  April  of  1698,  New  York — or  rather  one  fac¬ 
tion  in  New  York — thought  kindly  of  him,  and  welcomed  him 
with  optimism. 

On  the  day  of  his  arrival,  the  “packed”  legislative  body, 
the  Fifth  Assembly,  of  the  outgoing  Governor  was  formally 
dissolved,  though  it  had  not  been  in  session  since  April  of  the 
previous  year.  A  new  broom  is  expected  to  sweep  clean ; 
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but  the  experience  of  the  new  Governor  with  the  next  As¬ 
sembly,  which  he  soon  called,  must  have  made  him  doubt  the 
wisdom  of  such  a  hasty  dissolution  of  so  tractable  a  Legis¬ 
lature  as  that  of  his  predecessor. 

Bellomont  had  to  travel  a  rough  road  for  some  time;  and 
some  of  his  acts  showed  that  he  was  as  vigilant  a  custodian 
of  royal  prerogative  as  the  most  despotic  of  his  predecessors. 
He  soon  furnished  ample  justification  for  the  charge  that  he 
was  arbitrary  in  his  actions.  Whether  he  was  so  because  of 
provoking  opposition  that  arose  out  of  the  bitterness  of  local 
politics,  or  because  of  the  more  exacting  requirements  of  the 
Crown,  is  open  to  question.  He  came  to  New  York  at  a  dif¬ 
ficult  period — at  a  time  when  party  feeling  was  intense,  and 
lawlessness  somewhat  general.  The  thoughts  of  legislators 
and  public  men  were  not  so  much  centred  upon  constructive 
legislation  as  upon  destructive.  The  efforts  of  one  party 
were  subordinated  to  the  aim  of  bringing  discomfiture  and 
defeat  to  the  other  party,  a  purpose  not  altogether  foreign  to 
the  politics  of  even  recent  times.  Then,  however,  the  bitter¬ 
ness  had  almost  reached  the  intensity  of  a  blood  feud.  And 
those  who  were  not  of  either  party  but  had  dealings  with  one 
or  the  other  were  apt  soon  to  be  swept  into  the  strife,  making 
necessary  some  vigorous  ruthless  efforts  of  their  own,  if  they 
would  extricate  themselves.  Bellomont  was  soon  drawn  in — 
on  the  side  of  the  Leislerians,  though  in  fact  he  was  neither 
Leislerian  nor  anti.  He  was  not  interested  in  the  strife  more 
than  to  see,  as  an  honorable  man,  that  justice  was  done  and 
an  indemnity  paid  to  an  injured  family.  But  he  found  that 
his  larger  governmental  plans  were  jeopardized,  delayed, 
thrown  back  and  imperilled  by  the  bufferings  they  had  to  pass 
through  on  their  course  between  raging  parties.  The  Gov¬ 
ernor  no  doubt  realized  that  it  was  hopeless  to  expect  his 
Council,  constituted  as  it  almost  wholly  was  of  the  bitterest 
enemies  of  Leisler,  to  approve  of  an  indemnity  being  paid  to 
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Leisler’s  widow.  And  he  had  soon  to  recognize  that  their  in¬ 
fluence  controlled  the  Sixth  Assembly  also. 

For  the  first  six  months  Bellomont  had  to  endure  a  Council 
composed  of  Anti-Leislerians,  almost  wholly.  Three — Bay¬ 
ard,  Van  Cortlandt,  and  Phillipse — had  been  the  Council  to 
which  Governor  Nicholson  had  transferred  his  authority 
when  Leisler  and  his  militia  assumed  control ;  these  three  and 
two  more  of  Bellomont’s  Council — William  Smith  and  Gabriel 
Monvielle  (Minvielle) — had  been  of  Sloughter's  Council;  two 
— William  Smith  and  John  Lawrence — had  actually  sat  as 
judges  in  the  Leisler  trial;  so  it  may  be  surmised  that  Bello¬ 
mont  could  not  further  his  Leislerian  plans  with  that  Council. 
Still,  as  they  were  of  the  moneyed  class — the  wealthiest  and 
most  influential  men  of  the  province — he  perhaps  thought  that 
the  Leisler  strife  would  soon  pass,  and  that  in  the  greater 
current  matters  of  government  these  leading  citizens  would  be 
the  logical  material  for  his  Upper  House,  his  Council.  How¬ 
ever,  he  had  to  change  his  mind,  and  reorganize  his  Council 
in  September,  1698,  Bayard,  Phillipse,  Monvielle  and  Law¬ 
rence  giving  way  to  Robert  Livingston,  Abraham  de  Peyster, 
Samuel  Staats  and  Robert  Walters.  Peter  Schuyler  was  also 
a  member;  and  James  Graham  was  added  in  1699. 

The  Governor  had  to  resort  to  what  may  have  been  thought 
arbitrary  measures  with  the  lower  house,  the  Sixth  Assembly, 
also.  There,  the  same  faction  was  dominant;  and  that  party 
was  vitally  interested  in  defeating  several  of  the  particular 
purposes  Bellomont  had  been  sent  out  to  prosecute.  The 
Sixth  Assembly  opened  on  May  19,  1698;  but  before  the  end 
of  the  month  the  Governor  had  to  berate  the  legislators  “with 
a  scolding  address.”  On  June  14,  he  lost  patience  altogether, 
dissolving  the  body  on  that  day  as  “disloyal.”  It  was  evident 
that  certain  moneyed  interests  in  the  province  did  not  take 
kindly  to  Bellomont’s  missions.  They  would  rather  have  no 
judiciary  at  all  than  a  bench  that  was  unsympathetic;  and 
they  knew  that  if  Bellomont  pursued  his  plans  without  check 
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their  influence  with  or  power  over  the  local  justices  would 
count  for  little. 

One  of  the  particular  purposes  entrusted  to  the  Governor 
by  the  Crown  and  the  English  ministers  was  the  suppression 
of  piracy,1  which  had  developed  serious  proportions  during  the 
Fletcher  administration.  This  lawlessness  had  developed  out 
of  the  indiscriminate  licensing  of  privateersmen,  who  found 
that  French  prizes  were  few  and  far  between.  They  spread 
over  the  seven  seas  searching  for  their  legitimate  prey,  and 
when  that  failed  found  the  heavily-laden  merchantmen  of 
other  nations  too  tempting  to  avoid.  Licenses  being  so  easy 
to  obtain  in  New  York — Fletcher  caring  little  to  whom  he 
issued  them,  for  he  figured  that  they  would  soon  become  lost 
in  one  of  the  distant  seas,  and  would  hardly  come  back  to  a 
little  province  of  10,000  inhabitants — the  port  had  gradually 
become  the  rendezvous  of  very  many  lawless  sea  rovers ;  and 
the  inhabitants  had  become  so  familiar  with  men  of  privateer¬ 
ing  and  smuggling,  if  not  piratical,  propensities  that  such  did 
not  seem  to  them  to  be  especially  discreditable.  In  a  letter  to 
the  Lords  of  Trade,  Earl  Bellomont  wrote  of  New  York: 
“The  people  have  such  an  appetite  for  piracy  and  unlawful 
trade  that  they  are  ready  to  rebel  as  often  as  the  government 
puts  the  law  in  execution  against  them.”  In  1699,  Lord  Bello¬ 
mont  gave  evidence  that  he  at  least  would  live  within  the 
law.  He  had  himself  become  involved  in  one  maritime  enter- 

1.  The  great  object  of  Bellomont’s  administration,  and  to  this  he  de¬ 
voted  himself  with  almost  passionate  zeal,  was  the  suppression  of  that 
form  of  piracy  which  in  the  guise  of  privateering  had  almost  supplanted 
honest  commerce  in  nearly  all  the  colonial  seaports.  The  success  of  the 
English  privateers  in  the  long  wars  with  France  bred  a  race  of  men — 
the  successors  of  the  buccaneers — who  cruised  in  all  latitudes,  and  became 
quite  indifferent  whether  the  unfortunate  ship  which  they  captured  was  of 
one  country  or  another.  The  ease  with  which  commissions  were  granted 
for  privateering  increased  the  evil.  The  governor  of  a  province  like  New 
York,  when  it  had  not  ten  thousand  inhabitants,  had  no  doubts  as  to  his 
right  to  commission  a  rover  who  might  never  return  to  the  harbor  of  New 
York,  and  might  be  a  terror  in  all  seas. 

It  was  under  such  a  svstem  of  naval  lawlessness  that  New  York  became 
a  “nest  of  pirates.” — Bryant  and  Gay’s  “History  of  United  States,”  III,  33. 
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prise  which  went  the  way  of  so  many  privateering-  ventures 
and  evolved  into  piracy  under  the  notorious  Captain  Kidd. 
The  King  himself  had  had  a  share  in  this  venture.  But  when 
Bellomont  knew  that  Kidd  had  gained  his  wealth  by  piracy, 
instead  of  by  preying  upon  pirates,  he  did  not  hesitate  to  send 
Kidd  to  England  for  trial,  and  refuse  the  thousands  of  pounds 
of  ill-gotten  treasure  offered  to  him  as  his  rightful  share. 
However,  legislation  or  action  against  piratical  practices,  per¬ 
haps  had  little  to  do  with  the  truculent  attitude  of  the  Sixth 
Assembly.2 

The  Governor  professed  to  be  very  much  embarrassed  by 
one  action  of  the  Assembly.  The  Fifth  Assembly  had,  in 
1697,  continued  the  Acts  of  1691  and  subsequent  years  by 
renewing  the  courts  for  another  year.  Consequently  Bello¬ 
mont  called  the  attention  of  the  Sixth  Assembly  to  the  fact 
that  if  no  further  extension  act  were  passed  the  courts  would 
cease  to  exist  in  that  year.  The  Assembly  took  action,  but, 
to  the  continuation  bill,  they  added  amendments  “which  were 
obnoxious  to  the  Governor.”  At  least,  Bellomont  declared 
that  they  were.  His  expressed  opinion  was  that  “the  amend¬ 
ments  which  the  Assembly  had  made  to  the  previously  exist¬ 
ing  law  were  put  forth  as  a  political  move  for  the  purpose  of 

2.  Bellomont  had  a  difficult  but  definite  royal  purpose  to  carry  out. 
His  instructions  as  to  the  right  of  the  Crown  to  the  forests,  and  the  ex¬ 
portation  of  naval  stores  from  the  colonies,  were  very  positive.  It  was 
believed  that  the  royal  provinces  could  be  made  to  contribute  largely  to 
the  support  of  the  Royal  Navy,  and  relieve  England  from  its  dependance 
upon  Norway  for  ship  timbers  and  other  stores.  “The  supply  was  to  be 
enforced  by  arbitrary  and  inconsiderate  acts  of  Parliament,  and  not  as  the 
result  of  a  legitimate  commerce.  Bellomont  possibly  thought  that  the 
provinces  would,  with  commendable  but  not  surprising  loyalty,  be  eager  to 
meet  the  King’s  wishes;  he  thought  perhaps  that  the  private  landowner 
would  deem  it  a  pleasure  as  well  as  an  honor  to  permit  the  King’s  foresters 
to  go  among  his  standing  timber  and  choose  the  monarchs  of  the  forest 
to  defend  upon  the  seas  the  monarchy  of  England.  Even  though  his 
choicest  timber  went  into  the  wooden  walls  of  the  King’s  Navy  or  “to  be 
the  mast  of  some  great  admiral,”  without  recompense  in  money  being  made 
to  himself,  he,  the  colonist,  should  be  happy  in  the  possession  of  wholesome 
loyalty. 
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embarrassing  him,  by  compelling  him  to  reject  the  laws  and 
thereby  be  responsible  for  the  province  being  without  courts 
in  the  future/’ 

But  it  seems  possible  that  Bellomont  himself  was  resort¬ 
ing  to  craftiness.  He  was  suspected  of  being  somewhat 
hypocritical  in  religious  matters,  and  may  not  have  been  quite 
as  open  and  frank  in  political  matters  as  he  wished  to  be 
thought.  Though  the  Anti-Leislerians  seemed  to  wish  to 
bring  chaos  to  Bellomont’s  law  courts,  it  seems  almost  that 
the  Assembly  was  “playing  into  his  hand.”  Certainly,  no 
royal  Governor  kept  a  stricter  watch  over  the  prerogatives  of 
the  Crown  than  he.  His  commission  gave  him  broad  powers.3 
His  private  instructions  may  have  given  him  even  more  lati¬ 
tude.  And  the  action  of  the  Sixth  Assembly  made  it  pos¬ 
sible  for  him  to  remove  promptly  an  element  of  provincial 
government  that  was  prejudicial  to,  or  at  least  objectionable 
to,  the  King.  The  judicial  system  of  1691  jeopardized  the 
royal  prerogative  in  certain  respects.  The  erection  of  a  high 
court  by  statute  instead  of  by  executive  ordinance,  made  its 
revocation  at  the  King’s  pleasure  more  difficult.  It  weakened 
the  King’s  will,  or  the  people’s  recognition  of  it.  For  this 
reason  King  William  had  only  reluctantly  consented  to  the 

3.  The  spirit  of  the  Royal  government  is  shown  in  the  veto  of  the 
Charter  of  Liberties,  and  in  the  commission  and  instructions  to  Earl  Bello¬ 
mont  as  Governor,  the  first  issued  June  18,  1697,  and  the  second  dated 
August  31  following.  He  was  given  an  absolute  negative  on  the  acts  of  the 
Assembly  and  Council,  to  the  end  that  nothing  may  be  passed  dangerous  to 
the  prerogatives  of  the  Crown ;  he  had  the  power  to  prorogue  the  Assembly, 
to  institute  Courts,  to  appoint  Judges  and  to  disburse  the  Revenues. 
Officers  were  not  to  be  displaced  “without  good  and  sufficient  cause,”  in 
writing  of  his  Majesty.  Schoolmasters  must  be  licensed  by  the  Bishop  of 
London.  “For  as  much  as  great  inconveniences  may  arise  by  the  liberty  of 
printing  within  the  province  of  New  York,  you  are  to  provide  all  necessary 
orders,  that  no  person  keep  any  press  for  printing,  nor  that  any  book, 
pamphlet  or  other  matter  whatsoever  be  printed,  without  your  especial  leave 
and  consent  first  obtained.”  In  other  words,  the  Royal  government  of 
Great  Britain  over  the  province  was  a  Royal  despotism. — Werner’s  “Civil 
List  and  Constitutional  History  of  the  Colony  and  State  of  New  York” 
(1888),  p.  70. 
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functioning  of  the  Code  of  1691  for  a  period  of  two  years.4 
Possibly  because  other  matters  of  more  serious  moment  were 
occupying  the  royal  mind  at  the  expiration  of  that  time,  the 
provincial  legal  code  was  permitted  to  be  renewed  by  legisla¬ 
tive  enactment  for  a  further  like  period.  And  this  practice 
was  observed  by  successive  Assemblies,  the  courts  thus  being 
continued  by  statute  up  to  the  time  of  Lord  Bellomont’s  Gov¬ 
ernorship.  But  in  the  amendments  attached  to  the  continu¬ 
ation  bill  of  1698  the  Governor  had  the  opportunity  of  remov¬ 
ing  altogether  the  objectionable  basis  of  the  judicial  system 
by  withholding  his  approval  of  the  legislation.  He  promptly 
vetoed  the  measure,  and  declared  the  Assembly  to  be  disloyal. 
Thus  attainted,  the  Assembly  seemed  to  him  to  have  no  right 
to  exist;  so,  on  June  14,  he  dissolved  it. 

This  meant,  of  course,  that  the  province  would  at  the  end 
of  that  year  be  altogether  without  a  judicial  system  author¬ 
ized  by  the  Assembly,  or  even  by  the  Governor,  with  the  con¬ 
sent  of  his  Council  “and  the  People  Met  in  General  Assem- 

4.  The  reluctance  with  which  William  III  consented  to  the  erection 
of  this  high  court  (Supreme  Court)  by  statute,  rather  than  by  a  mere  exec¬ 
utive  ordinance  revocable  at  will,  is  made  apparent  by  the  proviso  of  the 
act  creating  it,  which  limited  the  court’s  existence  to  two  years.  As  noth¬ 
ing  occurred,  however,  in  the  conduct  of  the  court,  during  the  first  two 
years  of  its  existence,  inimical  to  the  King’s  ideas  of  governing  the  province 
by  royal  prerogative,  the  limitation  was  extended,  from  time  to  time,  by 
subsequent  legislation,  until  1698.  The  court  was  thereafter  continued  not 
by  legislation  but  by  the  governor’s  proclamation  of  January  19,  1699,  and 
then  finally  by  the  order  of  the  governor  in  council,  under  date  of  May  15 
of  the  same  year.  This  assumption,  on  the  part  of  the  crown,  of  a  right 
to  erect  a  court  of  justice,  or  to  revive  a  defunct  court,  gave  excuse,  on 
at  least  one  notable  occasion,  for  a  great  popular  outcry  against  the  court, 
on  a  plea  to  the  court’s  jurisdiction  being  raised  in  a  pending  case;  the 
contention  on  the  part  of  counsel  being,  in  effect,  that  the  court  had  had  no 
legal  existence  subsequent  to  the  expiration  of  the  limitation  fixed  by  act 
of  assembly ;  that  the  fundamental  principles  of  the  English  constitution 
were  as  controlling  in  New  York  as  in  England,  and  that  as  the  king 
could  not  constitutionally,  of  his  own  will,  erect  and  maintain  a  court  of 
justice  at  home,  he  could  not  do  so  here.  The  king’s  claim  of  right  to  rule 
by  prerogative  in  the  colonies,  any  further  than  in  England,  was  contested 
in  New  York  mainly  by  the  lawyers,  in  pending  litigation  at  the  bar  of  the 
Supreme  Court,  and  this,  with  a  frequency  and  persistency  unknown, 
because  uncalled  for,  in  neighboring  colonies  which  lived  under  the  guaran- 
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bly.”  However,  the  future  was  not  altogether  dark  for  Bello- 
mont.  It  almost  seems  that  the  situation  suited  him.  There 
was  still  plenty  of  time  of  that  year  left  in  which  to  elect  an¬ 
other  Assembly,  had  he  wished  to  do  so,  though  perhaps  not 
enough  time  to  organize  the  districts  so  as  to  make  it  reason¬ 
ably  possible  that  those  elected  would  be  more  of  his  mind. 
So  he  pursued  his  other  plans;  and,  as  he  could  not  carry  these 
plans  through  with  the  consent  of  his  existing  Council,  he 
did  not  hesitate  to  reorganize  that  body.  On  September  28, 
1698,  the  complexion  of  his  Council  changed,  the  violent  Anti- 
Leislerians  giving  way  to  milder  councillors.  Also  at  about 
the  same  time  he  removed  from  office  some  of  his  aristocratic 
sheriffs,  who  were  inclined  more  toward  their  kind,  the  Anti- 
Leislerians,  than  toward  the  Governor — at  least  in  the  en¬ 
forcement  of  some  of  his  special  missions.  (The  existing 
sheriffalty  and  judiciary  were,  indeed,  serious  hindrances  to 
Bellomont’s  plans). 

The  lines  were  evidently  being  drawn  tight.  “Controversy 
concerning  the  respective  rights  of  the  Governor  and  As¬ 
sembly  in  regard  to  establishing  these  courts  had  reached  a 
critical  point.”  But  Bellomont  did  not  doubt  what  he  should 
do.  Maybe,  it  was  only  to  confirm  a  theory — not  the  one 
submitted — that  the  Governor  appealed  to  Chief  Justice  Wil¬ 
liam  Smith  and  to  Attorney-General  James  Graham  for  their 
opinions.  As  he  perhaps  had  surmised,  they  were  not  of  his 
mind,  for  they  declared  “that  the  King  himself  had  no  such 

tees  of  written  charters,  by  which  the  right  of  government  by  prerogative 
was  to  a  greater  or  less  degree  surrendered  by  the  crown  to  the  people. 
These  forensic  discussions  at  the  bar,  as  they  occurred  from  time  to  time, 
filled  the  courthouse  with  eager  and  sometimes  applauding  and  even  riotous 
audiences ;  they  were  subsequently  rehearsed  in  every  tavern  tap-room, 
and  thus  was  begot  that  familiarity  with,  and  stubborn  devotion  to,  the 
underlying  doctrines  of  institutional  liberty,  under  English  law,  which 
became  characteristic  of  the  province,  notwithstanding  the  diversity  of 
nationalities  which,  from  first  to  last,  made  up  its  population. — Redfield’s 
“English  Colonial  Polity  and  Judicial  Administration,  1664-1776,”  “History 
of  Bench  and  Bar  of  New  York,”  I,  63-64. 
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power  of  establishing  courts  without  the  concurrence  of  Par¬ 
liament,  and  that  consequently  he  could  not  delegate  to  his 
Governors  powers  which  he  did  not  himself  possess.”5 

Bellomont  paid  little  heed  to  their  advice,  though  it  did 
confirm  his  theory — that  matters  in  which  the  King  was  con¬ 
cerned  should  be  in  the  hands  of  Englishmen,  not  provincials. 
He  may  not  have  thought  that  all  New  Yorkers  were  dis¬ 
honest,  but  he  seemed  to  be  quite  positive  that  those  who 
were  connected  with  the  administration  of  the  laws  knew 
little  of  law.  Did  he  not  have  evidence  of  it  in  the  highest 
legal  officials  of  the  province,  Chief  Justice  Smith  and  Attor¬ 
ney-General  Graham,  neither  of  whom  were  lawyers?  And, 
in  general,  he  seemed  to  have  little  confidence  in  any  of  the 
provincial  officials.  In  one  communication  to  the  English 
authorities  he  expressed  his  conviction  that  none  but  English¬ 
men  should  be  admitted  to  the  provincial  service  of  the  King ; 
that  the  officials  ought,  “from  the  Governor  to  the  meanest 
official,  to  be  not  men  of  the  country,  but  Englishmen.” 

It  was  not  only  insular  pride  that  made  him  wish  for  such 
a  staff.  He  had  particular  and  good  reason  for  so  wishing, 
for  without  an  impartial  judiciary — nay,  a  partial  judiciary, 
but  one  to  which  the  interests  of  the  Crown  took  precedence 
over  those  of  the  people  of  the  province — he  could  not  ef¬ 
fectively  prosecute  certain  legal  matters  that  affected  the  royal 
purse,  matters  upon  which  he  had  been  especially  instructed 

5.  In  the  present  emergency  the  governor  appealed  to  the  chief  justice, 
William  Smith,  and  the  attorney-general,  James  Graham,  for  their  opinions 
as  to  the  course  he  should  pursue.  They  advised  him  that  the  king  himself 
had  no  such  power  of  establishing  courts  without  the  concurrence  of 
parliament,  and  that  consequently  he  could  not  delegate  to  his  governors 
powers  which  he  did  not  himself  possess.  But  Bellomont,  when  he  found 
that  the  opinions  of  his  legal  advisors  were  against  his  wishes,  rejected  them 
upon  the  ground  that  he  had  little  confidence  in  either  Smith  or  Graham, 
because  neither  of  them  were  lawyers,  notwithstanding  the  fact  that  they 
held  judicial  and  legal  offices.  He  persisted  in  holding  that  this  power  of 
establishing  courts  was  a  prerogative  of  the  king,  and  was  therefore  rightly 
delegated  to  his  representatives  or  governors. — Chester’s  “Legal  and  Ju¬ 
dicial  History  of  New  York,  I,  227. 
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before  leaving  England.6  With  these  matters  in  mind,  Bello- 
mont  had  made  a  prompt  survey  of  provincial  institutions, 
and  had  decided  that  legal  aid  from  England  should  be  forth¬ 
coming.  In  his  appeal  for  an  English  lawyer,  to  take  the 
place  of  Chief  Justice  Smith,  he  said  his  object  “was  to  have 
an  English  lawyer  sent  over  by  the  King,  a  man  of  sufficient 
wealth  and  social  position  to  be  above  the  temptations  of  the 
low  arts  and  practices  then  prevalent  in  the  colony/’  In 
course  of  time — though  not  in  Bellomont’s  time — William 
Attwood  arrived  from  England,  and  assumed  the  Chief  Jus¬ 
ticeship,  for  which  high  office  he  was  especially  fitted,  both  so¬ 
cially  and  professionally.  Alas !  that  he,  too,  should  fail.  The 
record  reads :  “His  gross  behaviour  on  the  bench,  during  his 
brief  occupancy  of  little  more  than  a  year,  had  brought  outran 
order  for  his  arrest,”  to  escape  the  execution  of  which  “Att¬ 
wood  was  forced  to  flee  the  province  under  cover  of  darkness.” 
His  offence  was  not  so  disgraceful  as  this  quotation  would 
indicate,  for  much  of  his  peril  arose  from  a  sudden  change  of 
political  fortunes  ;  still,  had  Bellomont  lived  and  been  cognizant 

6.  .  .  .  the  hostility  of  the  popular  party  to  the  assumed  chancery 
jurisdiction  of  the  governor  and  council  was  due  to  the  crown’s  denial  of 
the  exclusive  right  of  the  assembly  to  erect  its  own  courts  and  fix  the  limits 
of  their  jurisdiction,  though  any  court  exempted  from  the  rules  of  common- 
law  procedure,  as  courts  of  equity  were  supposed  to  be,  was  always  and 
everywhere  in  the  American  colonies  regarded  with  distrust.  It  is  not 
surprising,  therefore,  that  every  attempt  of  the  Supreme  Court  to  exercise 
equity  powers,  though  made  under  the  guise  of  exchequer  business,  should 
excite  an  instant  and  persistent  opposition  on  the  part  of  the  whig  bar, 
than  which  nothing  was  surer  to  receive  popular  applause. 

The  first  exchequer-chamber  business  attempted  in  the  Supreme  Court 
was  made  by  Chief  Justice  Attwood,  shortly  after  his  arrival  here  in  1701, 
Lord  Bellomont  being  governor.  The  latter  had  come  out  under  special 
instructions  to  suppress  the  illicit  trade,  not  to  say  piracy,  at  that  time 
largely  engaged  in  by  merchants  and  traders  of  New  York.  To  assist 
him  in  this  arduous  task,  a  new  chief  justice  (Attwood),  and  a  new  attor¬ 
ney-general  (Sampson  Shelton  Broughton)  had  been  respectively  commis¬ 
sioned  directly  by  the  king — no  resident  being  trusted  in  the  emergency — 
to  assist  in  stamping  out  the  evil.  The  seat  of  corruption  seemed  to  have 
been  in  the  Court  of  Admiralty  Attwood  was  accordingly  armed  with 
a  commission  as  Judge  of  Admiralty  for  New  England,  New  York  and 
New  Jersey,  in  addition  to  the  chief  justiceship  of  New  York. — Redfield, 
in  “History  of  Bench  and  Bar  of  New  York”  (1897),  p.  75. 
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of  the  alleged  practices  of  Chief  Justice  Attwood  in  the  pro¬ 
vincial  courts,  his  faith  in  an  exclusively  English  personnel 
might  have  been  violently  shaken. 

However,  at  the  end  of  1698,  he  had  no  confidence  in  the 
legal  opinions  of  provincial  men  of  the  law.  So  he  went  his 
own  way,  confident  that  the  power  of  establishing  courts  was 
exclusively  a  royal  prerogative — at  least  in  the  provinces ; 
and,  inasmuch  as  such  power  had  been  delegated  to  him,  in 
his  vice-regal  capacity,  he  thought  that  in  the  existing  emer¬ 
gency  he  would  not  be  acting  improperly  if,  at  the  expiration 
of  the  limitation  fixed  by  the  act  of  Assembly,  he  continued 
the  courts  by  proclamation,  pending  the  completion  of  other 
arrangements  he  had  in  hand.  So,  on  January  19,  1699,  he 
issued  such  a  proclamation;  and,  finally,  on  May  15,  1699, 
“with  the  concurrence  of  his  Council,”  he  published  “an  ordi¬ 
nance  reestablishing  the  courts  as  they  had  existed  “under  the 
Constitution  of  1691,  and  later  renewals.7 

By  that  time  Bellomont  had  come  to  a  satisfactory  com¬ 
pletion  of  his  preliminary  plans  for  the  reorganization  of  the 
governmental  affairs  of  New  York,  and  especially  of  those 
that  particularly  concerned  the  King.  The  Governor  pos¬ 
sessed  a  Council  that  was  amenable  to  his  will,  rather  than 
one  by  whose  counsel  he  should  be  guided ;  and  he  had  had 
the  pleasure  of  proroguing  a  new  Assembly  which  had  been 
so  fortunately  constituted  as  to  pass  through  a  session  without 
seriously  disturbing  the  gubernatorial  equanimity.  After 
the  death  of  the  Earl  of  Bellomont,  his  opponents — in  a  mem¬ 
orable  remonstrance  to  England — alleged  that  his  late  Excel¬ 
lency  had  so  far  departed  from  the  processes  of  honorable  gov¬ 
ernment  as  to  have  brought  about  this  happy  legislative  state 
by  appointing  “as  sheriffs  indigent  men  who,  in  the  discharge 
of  their  official  duties  had  returned  to  the  Assembly  as  mem¬ 
bers,  those  who  were  unduly  elected.  The  remonstrants  had 

7.  The  ordinance  is  in  Appendix  of  Vol.  II  of  the  “Revised  Laws  of 
1813,”  No.  5. 
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not  thought  it  necessary  to  affirm  that  earlier  Assemblies,  dur¬ 
ing  the  time  when  aristocratic  sheriffs  had  held  authority,  had 
not  been  filled  by  the  same  regrettable  electioneering  ex¬ 
pedients.  The  remonstrants  further  “charged  that  Bellomont 
had  put  in  his  Council  men  who  were  simply  his  tools  and  who 
had  acted  in  support  of  his  purposes,  instead  of  being  faithful 
servants  of  the  Crown.”  But,  in  passing,  it  may  be  noted 
that  the  leading  remonstrants  were  the  unseated  councillors, 
and  that  the  defeated  candidates  for  Assembly  were  Anti- 
Leislerians.  So,  in  the  first  session  of  the  Seventh  Assembly, 
March  2  to  May  16,  1699,  the  Governor  had  been  able  to  se¬ 
cure  prompt  passage  of  legislation  which  indemnified  the  fam¬ 
ily  of  Leisler,  “that  unfortunate  victim  of  party  hate.”  He 
had  also  carried  through  his  resolution  to  get  the  bodies  of 
Leisler  and  Milborne  reinterred  in  consecrated  ground. 

So  it  happened  that  the  Earl  of  Bellomont  was  able  to 
bring  into  existence,  in  New  York  in  the  last  year  of  the  sev¬ 
enteenth  century,  a  judicial  and  governmental  system  more 
congenial  to  the  Crown  than  any  previous  royal  Governor. 
In  the  next  year,  Chief  Justice  William  Smith,  when  he  was 
about  to  go  out  of  office,  summarized  the  state  of  law  in  New 
York,  reporting  that  the  provincial  courts  derived  their 
powers  from  ordinance  of  the  Governor  and  Council,  with  the 
single  exception  of  the  municipal  courts,  which  functioned  by 
charter  privilege.8  His  report  further  states  that  the  common 

8.  “That  the  Courts  of  Law  in  this  province  establish’d  are  the  Cor¬ 
poration  Courts,  who  derived  their  powers  from  Charters  granted  from 
several  persons  who  have  heretofore  commanded  this  province.  And  the 
provincial  courts  which  are  authorized  from  an  ordinance  of  Your  Excellcy 
and  Councill,  in  virtue  of  the  powers  given  you  by  his  Majties  letters 
patents,  under  the  great  Seal  of  England,  and  am  humbly  of  the  opinion 
that  the  coppyes  of  such  Charters  and  of  the  Ordinances  aforesaid  would 
best  manifest  to  their  Excellcies  by  what  rules  and  methods  we  are 
govern’d  in  all  trylls  which  is  the  common  law  of  England,  and  with 
statutes  there  made  declarative  thereof,  and  near  as  may  be  according  to 
the  manner  and  methods  of  His  Majestys  Courts  at  Westminster  Hall, 
except  in  the  Court  of  Appeals,  which  consists  of  the  Governour  or  Coun¬ 
cillor  in  Chief  and  his  Majesty’s  Councill  for  the  time  being,  and  is  con¬ 
stituted  by  His  Majesty’s  letters  pattents.” — See  “Report  of  Chief  Justice 
Smith,  1700. 
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law  of  England  was  the  basis  for  the  legal  procedure  of  the 
province,  English  statutes  being  recognized  as  in  force  in 
New  York. 

Having,  during  the  first  fourteen  months  of  his  governor¬ 
ship,  set  the  provincial  clock  facing  royalward,  the  Earl  of 
Bellomont  journeyed  to  Boston,  where  he  was  welcomed, 
having  done  little  as  yet  to  wound  the  susceptibilities  of  New 
Englanders.  The  most  exciting  event  of  that  year,  1699,  was 
his  disposition  of  the  Captain  Kidd  case.  An  unpleasant  ex¬ 
perience  was,  no  doubt,  the  refusal  of  the  General  Court  of 
Massachusetts  to  vote  him  a  fixed  salary.  They  were  jealous 
of  their  chartered  rights,  and  would  not  burden  themselves 
with  any  liability  to  vote  permanent  salaries  to  Crown  offi¬ 
cials,  Governor,  Lieutenant-Governor,  judges  and  so  forth. 
However,  they  were  not  averse  to  taking  appropriations  from 
time  to  time ;  and  in  this  way  they  amply  recompensed  the 
Governor,  granting  him  nearly  ten  thousand  dollars  in  little 
more  than  a  year  for  his  use.9  He  handled  the  question  of 
religion  tactfully,  for  while  he  was  instructed  to  make  the 
Church  of  England  the  established  church  of  the  provinces, 
and,  indeed,  make  academic  teaching  the  monopoly  of  Church 
of  England  appointees,  he  did  not  arouse  the  Congregation- 
alists  to  resentment.  He  attended  High  Church  on  Sundays, 
but  was  wont  to  go  regularly  to  the  Thursday  lecture  of  the 
P'irst  (Congregational)  Church  in  Boston.  Again,  in  May, 
1700,  he  called  the  attention  of  the  General  Court  to  the  con¬ 
dition  of  French  Huguenots  in  Boston,  advising  that  provi¬ 
sion  be  made  for  the  Huguenot  clergyman,  who  was  in  want 
owing  to  the  poverty  of  his  congregation.  “Let  the  present 

9.  During  fourteen  months’  stay  in  the  province  of  Massachusetts,  he 
was  granted  £1,875  by  the  General  Court,  an  amount  larger  than  that  given 
to  any  previous  governor.  But,  although  they  did  this,  they  refused  the 
request  he  had  been  instructed,  in  England,  to  make,  for  a  fixed  annual 
allowance;  and  thus  early  the  dispute  announced  itself,  which  lasted  with 
interruptions  for  half  a  century,  and  was  finally  decided  in  favor  of  the 
province  by  the  parent  government’s  desisting  from  its  pretension. — “Nat. 
Cyc.  Am.  Biog.,”  VII,  374- 
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raging  persecution  of  the  French  Protestants  in  France,”  he 
said,  “Stir  up  your  zeal  and  compassion  toward  them.”  So 
Massachusetts  did  not  find  Bellomont’s  administration  very 
irksome.  He  returned  to  New  York  in  July  of  1700,  and  in 
that  city  he  died  on  March  5,  1701. 

Rhode  Island  was  not  as  well  treated  as  Massachusetts. 
Bellomont  perhaps  remembered  that  this  little  colony,  with 
Connecticut,  had  brought  to  nought  the  plan  to  make  him 
Governor-General  over  all  the  northern  colonies.  Maybe 
such  a  thought  did  not  enter  his  head.  But  certainly  from 
Bellomont,  obsessed  as  he  was  by  his  special  mission  to  stamp 
out  piracy  and  enforce  the  Navigation  Acts,  Rhode  Island 
could  not  expect  gentle  treatment,  for  of  all  the  privateering 
ports,  Newport  was  the  favored  one,  the  most  convenient  at 
all  seasons  of  the  year.  And  the  need  of  rigorous  measures 
against  it  made  Bellomont  take  advantage  of  the  boundary 
disputes  between  Rhode  Island  and  neighboring  New  Eng¬ 
land  colonies,  and  forbid  Rhode  Island  to  levy  taxes  or  assert 
any  authority  whatsoever  in  the  disputed  territories,  if  she 
would  not  obey  his  military  requisitions.  Bellomont  visited 
Newport,  but  his  judgment  was  severe.  He  wrote  to  England 
declaring  that  the  government  of  Rhode  Island  was  “the  most 
irregular  and  illegal  in  their  administration  that  ever  any 
English  government  was.”  Her  Chief  Justice,  Samuel  Crans¬ 
ton,  he  denounced  as  “conniving  at  pirates  and  making  Rhode 
Island  their  sanctuary.”  Block  Island  was  a  much  frequented 
haunt  of  the  sea  rovers  of  that  lawless  time. 

What  the  final  estimate  of  Bellomont’s  value  as  a  royal 
Governor  would  have  been  had  he  lived  to  carry  through  his 
plans  need  not  be  conjectured.  His  actual  prosecution  of 
offenses  against  the  Navigation  Laws  had  not  even  begun — 
at  least  not  in  a  court  presided  over  by  an  English  judge — 
before  death  ended  his  administration.  And  so  he  was  not 
caught  in  the  whirl  of  the  Leisler  party  strife  as  disastrously 
as  was  his  deputy,  Lieutenant-Governor  Nanfan. 
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How  difficult  Bellomont’s  task  really  was  may  be  imagined 
by  the  history  of  the  first  Admiralty  case  Chief  Justice  Att- 
wood  dealt  with.10  One  does  not  wonder  that  Bellomont 
aroused  the  animosity  of  the  Anti-Leislerians,  who  were  the 
moneyed  men  of  the  province,  the  class  most  likely  to  be  in¬ 
terested,  or  implicated,  in  the  violations  of  the  Navigation 
Act,  possibly  in  piratical  ventures  also.  Their  connection 
with  the  latter  was  probably  only  indirect,  through  the  out¬ 
fitting  of  ostensible  privateering  vessels  and  the  handling  of 
their  spoils  in  trade.  But  it  can  be  understood  that  such 
violent  interference  with  their  investments  as  that  by  Chief 
Justice  Attwood  must  have  spread  consternation  among  the 
implicated  “men  of  good  estates,”  who  had  become  so  accus¬ 
tomed  to  an  easy  confidence  as  to  the  outcome  of  any  case  in 
which  they  were  involved,  if  tried  before  local  judges,  that  a 
hearing  before  a  hostile  judge  was  a  calamity  that  was  well- 
nigh  intolerable.  Of  course  the  moneyed  interests  attributed 
their  troubles  to  Bellomont.  He  was  dead,  but  his  admin- 

io.  Chief  Justice  Attwood  and  Attorney-General  Broughton  were  sent 
out  from  England  in  1701,  specially  commissioned  to  suppress  the  illicit 
trading  and  piracy  (see  Footnote  6,  this  chapter). 

Upon  Attwood’s  arrival,  in  1701,  he  took  his  seat  in  the  Court  of  Ad¬ 
miralty.  “In  the  summer  of  1701  he  learned  of  the  case  of  a  vessel  which, 
seized  for  lack  of  registry  under  the  navigation  acts,  had  been  discharged 
by  the  admiralty  judge  whom  he  succeeded.  What  was  wanted  was  some 
jurisdiction  somewhere  to  prohibit,  by  writ,  the  execution  of  the  decree 
discharging  the  vessel  until  the  admiralty  proceedings  could  be  reviewed. 
But  there  was  no  court  in  the  province  having  an  unquestioned  right  to 
issue  a  writ  of  prohibition  against  the  decree  of  the  Admiralty  Court. 
The  chancerv  iurisdiction  of  the  Governor  was  questioned;  the  Supreme 
Court  was  claimed  by  the  lawyers  to  be  a  court  of  law  only.  He  con¬ 
cluded,  however,  that  by  its  constitution,  as  gathered  from  the  original  act 
of  1691,  and  the  subsequent  ordinances  continuing  the  court,  the  Supreme 
Court,  sitting  as  a  Court  of  Exchequer,  had  power,  by  writ  of  prohibition, 
to  prevent  the  discharge  of  the  vessel  and  the  consequent  defeat  of  his 
Majesty’s  forfeitures,  under  the  Navigation  Acts,  pending  an  inquiry  by  it 
unto  the  legality  of  the  vessel’s  discharge.  He  thereupon,  assuming  to  sit 
as  a  Baron  of  the  Exchequer,  directed  “a  suggestion  to  be  exhibited  to  it 
for  a  prohibition  to  the  Court  of  Admiralty  upon  its  sentence  in  that  matter. 
But,  as  “one  of  the  persons  designed  for  a  judge  in  the  Supreme  Court 
had  given  the  obnoxious  sentence  in  favor  of  the  ship,’’  and  the  other  “was 
a  merchant  who  might  be  concerned  in  interest,  the  Governor  thought  fit  to 
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istration  had  inflicted  upon  the  province  a  judge  who,  sitting 
alone,  could  work  his  untrammelled  will  upon  their  interests. 
Still,  no  one  can  say  that  Bellomont  would  have  gone  to  such 
extremes  as  those  of  his  temporary  successor,  Acting  Gov¬ 
ernor  Nanfan,  who  so  connived  with  Chief  Justice  Attwood 
that  the  commissions  of  local  judges  were  deferred  until  Att¬ 
wood,  sitting  alone,  could  dispose  of  certain  cases  which  may 
have  been  differently  construed  had  the  English  judge  had 
beside  him  on  the  bench  some  puisne  justices  who,  having  a 
wider  knowledge  of  provincial  magnates,  would  be  more  im¬ 
pressed  by  the  integrity,  moral  and  financial,  of  the  ‘‘men  of 
good  estates,”  who  were  implicated  in  these  alleged  violations 
of  the  Navigation  Act. 

But  it  may  here  be  pointed  out  that  Bellomont  was  not  the 
only  Governor  who  came  to  the  opinion  that  the  inhabitants 
could  more  safely  entrust  the  administration  of  justice  “with 
a  stranger,  who  had  no  private  connections,  than  with  an  in¬ 
habitant.”  Even  before  Bellomont’s  time,  a  pernicious  influ¬ 
ence  had  become  deep  seated  in  the  provincial  judiciary.  The 
judges  were  not  free  and  impartial  agents  of  justice.  They 
were  dependent  for  their  very  stipends  upon  their  standing 
with  politicians.  And  the  violations  of  the  Navigation  Acts 
were  just  as  glaring,  and  the  penalties  just  as  hard  to  enforce, 

suspend  the  granting  of  their  commissions  till  this  matter  should  be  over 
in  the  Supreme  Court,  and  therefore,”  he  writes,  “the  enclosed  Ordinance 
was  made  empowering  me  alone  to  determine  this  matter.”  In  justification 
of  his  assumption  of  this  extraordinay  jurisdiction,  Attwood  assures  the 
Board  of  Trade  that  the  matter  “had  been  solemnly  argued  by  Council 
on  both  sides,”  that  he  had  taken  due  time  to  compare  the  authorities  cited 
to  him,  and  to  collect  others  which  are  produced  at  large  in  his  “long  argu¬ 
ment”  enclosed,  given  at  his  granting  the  writ  of  prohibition.  Notwitn- 
standing  a  prompt  appeal  directly  to  the  King  by  the  vessel’s  owners,  “men 
of  good  estates,”  as  he  had  reported,  he  proceeded  to  try  the  Crown’s 
claim  to  a  forfeiture.  The  captain  refused  to  appear,  though  “his  former 
attorney  offered  several  things  as  amicus  curae,  principally  the  pendency 
of  the  appeal.”  On  the  facts  found  a  forfeiture  was  declared,  under  which 
the  vessel  was  sold  at  public  auction,  to  the  consternation,  we  may  suppose, 
of  the  “men  of  good  estates”  engaged  in  the  prevailing  illicit  trade. — Red- 
field,  in  “History  of  the  Bench  and  Bar  of  New  York,”  pp.  75-76. 


BELLOMONT-NANFAN  PERIOD 


501 

in  the  last  decades  of  Crown  government  as  in  the  first  years 
of  the  eighteenth  century  when  Attwood’s  judicial  storms 
threatened  to  shake  commercial  gilt  out  of  the  legal  structure. 
There  was  no  pirasy,  of  course,  but  there  were  still  many  men 
of  “good  estates”  who  did  not  feel  unbearable  qualms  of  con¬ 
science  when  opportunity  came  to  cheat  the  Crown  out  of 
revenue  it  considered  was  its  right.11 

The  Seventh  Assembly  was  so  dominantly  Leislerian  that 
its  course  was  uneventful  by  comparison  with  the  Eighth  As¬ 
sembly.  Even  James  Graham,  who  had  been  recorder  of 
New  York  City  for  more  than  a  decade,  and  attorney-general 
since  1691,  and  had  sat  as  Speaker  in  every  General  Assembly, 
save  two,  since  1691,  had  to  give  up  his  office  as  Speaker  on 
March  21,  1699.  On  May  15  of  that  year  Abraham  Gouver- 
neur,  an  alien,  who  had  married  Mrs.  Milborne,  the  widowed 
daughter  of  Leisler,  was  elevated  to  the  speakership.  Noth¬ 
ing  particularly  exciting  occurred  in  the  House  under  his 
chairmanship  until  after  the  death  of  Bellomont;  but  Gouver- 
neur  was  a  storm  centre  of  the  next,  the  Eighth  Assembly. 

The  Earl  of  Bellomont  died  in  New  York  City  on  March  5, 
1701.  At  that  time  his  Lieutenant-Governor,  John  Nanfan, 

11.  The  great  landlords — so-called  lords  of  manors — and  the  rich  city 
merchants,  always  in  control  of  the  assembly,  were  as  apt  as  not,  accord¬ 
ing  to  their  interests,  to  be  leaders  of  the  opposition  to  the  government  in 
its  endeavors  to  enforce,  in  the  courts,  the  navigation  acts,  suppress 
smuggling,  and  collect  the  crown’s  quit-rents.  As  between  the  assembly 
which  granted  their  salaries,  and  the  governor,  who  could  at  any  time  recall 
or  revoke  their  commissions,  the  judges  found  themselves  more  than  once 
grievously  embarrassed.  Their  annual  stipends  and  their  tenure  of  office 
were  equally  uncertain.  All  of  them  were,  almost  of  necessity,  what  would 
now  be  called  politicians ;  that  is,  participants  in  the  endless  disputes  be¬ 
tween  the  assembly  and  the  executive,  which  make  our  colonial  history  such 
tiresome  reading.  The  chief  justice  was  ex-officio  president  of  the  council, 
and  many  of  the  puisne  judges  were,  while  in  office,  its  members.  They 
were,  therefore,  legislators  as  well  as  judges,  and  not  infrequently  blocked 
the  legislative  efforts  of  the  assembly.  ...  It  was  repeatedly  charged 
against  the  assembly,  controlled  as  it  generally  was  by  those  who  resented 
anything  like  a  strict  enforcement  of  the  navigation  acts,  and  an  honest 
collection  of  the  crown’s  quit-rents,  that  it  attempted  to  control  the  ap¬ 
pointment  of  judges,  or  to  coerce  their  judicial  decisions,  by  withholding 
their  salaries. — Ibid,  p.  64. 
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was  in  Barbadoes.  So  there  was  a  struggle  for  temporary 
governing  power.  The  Council  and  General  Assembly  con¬ 
curred  in  the  opinion  that  the  administration  of  the  Govern¬ 
ment  devolved  upon  the  Council,  which  was  Leislerian. 
Colonel  William  Smith — the  former  Chief  Justice — however 
was  of  opinion  that  the  government  vested  in  him,  as  Presi¬ 
dent  of  the  Council.  As  he  was  aligned  with  the  Anti-Leis- 
lerians,  the  minority  in  the  General  Assembly — five  members 
— signed  a  paper  condemning  the  opinion  of  Council  and  As¬ 
sembly.  Whereupon,  the  Assembly  adopted  a  resolution  de¬ 
claring  that  the  subscribers  had  “offered  the  greatest  scandal 
to  the  Whole  House  of  Representatives”  and  were  “liable  to 
the  severest  rebukes  of  this  House  for  their  disloyalty  and  in¬ 
solence,  and  that  Major  Matthew  Howell,  being  the  writer 
and  deliverer  of  the  said  paper,  be  forthwith  expelled  this 
House.” 

However,  Lieutenant-Governor  Nanfan  hurried  to  New 
York  and  became  Acting  Governor,  taking  over  the  admin¬ 
istration  from  the  Council  on  May  19.  Chief  Justice  Attwood 
arrived  in  the  summer,  with  his  son,  an  attorney,  and  also 
Samuel  Shelton  Broughton,  another  English  lawyer,  who  was 
to  become  attorney-general,  to  fill  the  vacancy  caused  by  the 
death  of  James  Graham.  The  office  of  advocate-general  was 
also  merged  with  that  of  attorney-general,  because  of  the 
important  Admiralty  Court  business  Broughton  was  to  prose¬ 
cute.  Apparently,  there  had  been  particular  judicial  business 
which  Bellomont  had  wished  to  prevent  Chief  Justice  Wil¬ 
liam  Smith  from  deciding,  for  on  October  30,  1700,  he  had 
appointed  Stephen  van  Cortlandt  in  his  place.  Within  three 
weeks,  however,  Smith  had  again  become  Chief  Justice,  through 
the  death  of  van  Cortlandt.  But  he  had  soon  to  again  vacate 
the  first  place  to  Abraham  de  Peyster,  one  of  the  puisne 
judges,  whose  commission  as  Chief  Justice  is  dated  Janu¬ 
ary  21,  1701.  William  Smith  was  however  judge  of  the 
Admiralty  until  the  coming  of  Attwood,  the  latter  taking 
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control  on  August  4,  and  the  next  day  taking  the  office  of 
Chief  Justice  of  the  Supreme  Court  also.  Judge  Attwood, 
however,  asked  to  have  unrestricted  jurisdiction  and,  by 
alleged  irregular  practice,  was  able  to  have  his  wish,  as  has 
been  stated.  (See  footnotes  6  and  10  of  this  chapter,  footnote 
5  of  Chapter  XXIV,  also  context  and  several  footnotes  of 
Chapter  XXII). 

Acting  Governor  Nanfan  dealt  with  legal  matters  reso¬ 
lutely.  With  the  assistance  of  Chief  Justice  Attwood  and 
Receiver-General  (Collector  of  the  Port  of  New  York)  Weaver 
he  held  firm  grip  of  judicial  processes  that  led  to  the  replenish¬ 
ment  of  the  royal  exchequer.  Bellomont  had  intended  estab¬ 
lishing  a  Court  of  Chancery,  but  had  decided  to  await  the 
coming  of  the  English  lawyers  before  making  a  decree.  But 
Nanfan  evidently  acted  without  their  advice,  for  on  June  1, 
1701,  “he  ordered  the  Court  of  Chancery  to  be  held,  com¬ 
mencing  the  first  Thursday  in  the  following  August,”  with 
sessions  monthly  thereafter.  He  himself  held  the  chancel¬ 
lorship,  but  on  September  2  he  appointed  two  masters  and 
other  officers.  (See  Chapter  XXII,  particularly  footnote  15). 

Nanfan  had  also  called  a  new  Assembly,  the  Eighth.  Its 
first  session  opened  on  August  19,  1701.  Excitement  began 
on  that  day,  with  the  election  of  Abraham  Gouverneur  as 
Speaker.  William  Nicoll,  the  other  candidate  for  the  speak¬ 
ership,  received  nine  votes  against  ten  cast  for  Gouverneur. 
Two  members  refused  to  vote.  The  House  was  apparently 
evenly  divided,  and  arbitrary  tactics  could  not  therefore  be 
successfully  attempted.  Notwithstanding  this,  however,  the 
Leislerians  tried  to  unseat  two  members,  William  Nicoll  and 
Dirck  Wessels,  who  were  declared  to  be  “disqualified  for  non¬ 
residence.”  They  were  asked  to  withdraw  on  the  first  day. 
They  did  so  on  the  second  day,  August  20,  but  with  them 
went  eight  other  members,  who  declared  that  they  would  not 
sit  in  an  Assembly  presided  over  by  an  alien,  who  was,  in 
fact,  for  that  reason  disqualified  from  all  public  offices.  They 
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seceded,  “notwithstanding  the  speaker  commanded  them,  in 
the  name  of  the  House,  to  stay  and  attend  to  the  business  of 
this  House.”  Fortunately,  there  was  a  way  of  bringing  the 
House  up  to  a  bare  quorum,  eleven ;  and  this  way  was 
promptly  taken,  Ryer  Schermerhorn,  the  “next  highest  can¬ 
didate”  to  Wessels  in  the  Albany  district,  being  admitted  on 
August  20.  Six  days  later  another  member  was  found  in 
Henry  Fowler,  who  had  challenged  the  election  of  Joseph 
Purdy,  of  Westchester — one  of  the  seceders — and  had  been 
awarded  his  place.  The  seceding  members  were  declared  ex¬ 
pelled,  “for  non-attendance,”  on  August  26,  and  new  elec¬ 
tions  were  ordered.  New  assemblymen  took  their  seats  two 
or  three  weeks  later,  but  three  of  these  were  expelled  on  Sep¬ 
tember  22,  for  taking  the  same  stand  as  the  old  members. 
They  presented  a  paper  “writ  in  barbarous  English,”  declar¬ 
ing  that  all  the  proceedings  of  the  House  were  illegal  while 
Gouverneur,  an  alien,  sat  in  the  chair.  This  stormy  session 
ended  on  October  18;  and  in  the  next  session,  April  21  to  May 
2,  1702,  some  of  the  minority  members,  after  taking  the  oath, 
refused  to  sit,  thus  leaving  Nanfan,  Attwood  and  Weaver  free 
to  do  as  they  wished  with  governmental  affairs. 

The  opposition  had  had  good  reason  for  adopting  passive 
tactics,  for  some  of  their  leaders  at  that  time  were  uncom¬ 
fortably  resting  in  jail,  under  sentence  of  death  because  of 
their  more  than  usually  imprudent  acts  of  opposition.  It 
appears  that  “Protestants  of  New  York”  (who  otherwise,  and 
accurately  described,  would  be  Anti-Leislerians)  suffering 
under  the  despotism  and  injustice  of  the  Bellomont-Nanfan 
administration,  had  thought  it  proper  to  bring  their  plight 
to  the  notice  of  the  King  and  the  English  Parliament  in  Sep¬ 
tember,  1701,  when  news  reached  New  York  that  Lord  Corn- 
bury  had  been  commissioned  to  succeed  the  Earl  of  Bello- 
mont  as  Governor.  In  their  address  to  the  King,  the  me¬ 
morialists  had  declared  that  “the  late  differences  were  not 
grounded  on  a  regard  for  his  interests,  but  were  the  corrupt 
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designs  of  those  who  had  laid  hold  of  the  opportunity  to  enrich 
themselves  by  the  spoils  of  their  neighbors.”  And,  so  that 
the  English  Parliament  might  better  understand  the  situation, 
the  petitioners  reviewed  the  history  of  the  last  ten  years,  set¬ 
ting  forth  “that  Leisler  and  his  adherents  had  oppressed  and 
imprisoned  people  without  just  cause,  had  plundered  them  of 
their  possessions,  and  had  compelled  them  to  flee  from  the 
province,  notwithstanding  that  they  were  well  affected  to  the 
Prince  of  Orange.”  They  accused  Governor  Bellomont  of 
malfeasance  in  office ;  but  the  bitterest  complaints  were 
against  Acting  Governor  Nanfan,  and  his  vigorous  officials. 
“The  addresses  questioned  the  authority  of  the  acts  of  the  late 
Assemblies,  and  in  this  connection  attacked  the  Lieutenant- 
Governor  (Nanfan)  and  Chief  Justice  (Attwood),  charging 
that  the  House  had  bribed  them — the  one  to  pass  desired  bills, 
and  the  other  to  defend  the  legality  of  the  Assembly  pro¬ 
ceedings.”  In  a  memorial  to  Lord  Cornbury  they  gave  fur¬ 
ther  evidence  of  a  desire  to  impart  useful  information,  as  to 
the  province,  in  general,  and  as  to  their  own  political  party  in 
particular.  All  this  secret  use  of  scrivener  and  parchment 
occurred  on  dark  evenings  of  September  and  October,  of  1701, 
in  the  tavern  of  Alderman  Hutchins,  of  New  York  City. 
When  Nanfan  heard  of  it  he  arrested  some  of  the  ringleaders, 
and  also  Alderman  Hutchins,  who  would  not  disclose  the 
names  of  signers.  Nicholas  Bayard,  Rip  Van  Dam,  Philip 
French  and  Thomas  Wenham  were  charged  with  high  treason 
and  arrested  on  January  2,  1702.  Although  Attorney-Gen¬ 
eral  Broughton  had  given  an  opinion  to  the  effect  that  “there 
was  nothing  criminal  in  the  addresses,  and  that  Hutchins’ 
refusal  to  give  up  the  names  was  not  a  criminal  contempt 
justifying  his  commitment,”  the  Grand  Jury  had  been  induced 
to  bring  in  an  indictment,  and  as  Broughton  would  not  prose¬ 
cute,  he  was  temporarily  suspended — being  commissioned  by 
the  Crown  he  could  not  be  removed — Collector  Weaver  being 
appointed  solicitor-general  to  conduct  this  case,  before  a 
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specially  commissioned  Oyer  and  Terminer,  composed  of  Chief 
Justice  Attwood,  and  Puisne  Judges  De  Peyster  and  Walters. 
The  defence  was  undertaken  by  William  Nicoll  and  James 
Emott,  “both  able  and  fearless  lawyers.”  Bayard  seemed 
likely  to  be  “hoisted  by  his  own  petard,”  one  of  his  own  bits 
of  unreasonable  legislation  of  1691  being  the  law  by  which  his 
conviction  of  treason  was  secured.12  For  this  crime  Bayard 
was,  on  March  2,  1702,  sentenced  to  be  hanged,  drawn  and 
quartered.  Alderman  Hutchins  received  a  like  sentence. 
Fortunately,  Lieutenant-Governor  Nanfan  was  merciful  and 
prudent.  He  knew  that  he  would  soon  have  to  hand  over  the 
government  to  Lord  Cornbury.  Perhaps  he  remembered  the 
experience  of  Governor  Sloughter.  At  all  events  Nanfan’s 
Council  did  not  attempt  to  inveigle  him  into  signing  the  death 
warrants  of  Bayard  and  his  associates  in  the  way  Bayard  is 
stated  to  have  trapped  Sloughter,  in  the  case  of  Leisler.  So 
Nanfan  left  the  disposal  of  the  Bayard  case  to  his  successor, 
Lord  Cornbury. 

12.  “whatsoever  person  or  persons  shall,  by  any  manner  of  ways,  or 
upon  any  pretence  whatsoever,  endeavor  by  force  of  arms  or  otherwise  to 
disturb  the  peace,  good  and  quiet  of  their  Majesties’  government,  as  it  is 
now  established,  shall  be  deemed  and  esteemed  rebels,  and  traitors  unto 
their  majesties,  and  incur  the  pain,  penalties  and  forfeitures  as  the  laws  of 
England  have  for  such  offences  made  and  provided.” 


CHAPTER  XXVII. 

CORNBURY  TO  TRYON — 1702-1775. 

Edward  Hyde,  Viscount  of  Cornbury,  son  of  the  second 
Earl  of  Clarendon,  and  grandson  of  the  English  commoner 
whose  daughter  married  King  James  II,  was  of  such  disrep¬ 
utable  record  that  few  who  knew  of  his  life  in  England  have 
had  much  confidence  in  him  as  Provincial  Governor.  Pos¬ 
sibly  some  consolation  was  found  by  the  convicted  Anti-Leis- 
lerians,  in  the  belief  that  the  new  Governor’s  sympathies  would 
naturally  incline  to  their  side — to  that  of  the  aristocrats 
against  the  commoners.  Snobs  are  apt  to  be  found  among 
the  recently  exalted ;  and  Lord  Cornbury  might  well  have  all 
the  snobbishness  that  relationship  to  royalty,  without  actually 
being  of  royal  rank,  could  bring.  Macaulay  refers  to  Corn¬ 
bury  as  (in  1691)  a  “tool  of  Marlborough,”  and  “son  of  a  non¬ 
juror  and  notorious  plotter.”  Another  record  describes  him 
as  “simply  a  disreputable  profligate,  and  so  overwhelmed  with 
debt  that  he  could  only  escape  a  jail  by  quitting  the  king¬ 
dom.”  Still,  as  a  cousin  of  Queen  Anne,  he  had  to  be  pro- 
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vided  for  in  some  way,  and  to  transfer  to  the  colonies  the  bur¬ 
den  of  his  extravagance  was  not  perhaps  thought  an  unhappy 
way  out  of  the  difficulty  by  the  royal  providers. 

Either  Cornbury  was  not  so  well  known  in  New  York,  or 
the  lot  of  some  New  York  interests  under  Nanfan  and  Att- 
wood  was  so  desperate,  that  the  sufferers  were  glad  to  en¬ 
courage  even  this  spendthrift.  At  all  events,  the  sum  of  £2,000 
was,  it  is  said,  sent  over  to  pay  for  his  passage.  Maybe  part 
of  it  was  used  to  quiet  his  creditors.  He  reached  New  York 
in  May  of  1702.  Of  all  the  royal  Governors  Lord  Corn¬ 
bury  seemed  the  most  positive  that  his  office  had  been  given 
him  mainly  that  he  might  enrich  himself.  He  came  up  to 
expectations  in  party  affiliation,  for  he  promptly  took  the  side 
of  the  Anti-Leislerians,  reversing  all  that  Nanfan  and  Attwood 
had  done.  But  he  soon  was  at  odds  with  the  Assembly,* 1  and 

1.  Throughout  his  administration  Lord  Cornbury  was  completely  at 
odds  with  the  Assembly.  The  opposition  to  the  autocratic  rule  of  the  Eng¬ 
lish  governors  and  the  claimed  prerogative  of  the  Crown,  especially  in  rela¬ 
tion  to  the  institution  of  courts,  was  already  strong  and  continued  re¬ 
peatedly  to  be  expressed.  .  .  .  The  governor's  frequent  denunciations  of 
the  actions  of  the  Assembly  and  of  the  resolutions  which  were  from  time 
to  time  passed  by  that  body  clearly  indicated  the  difference  of  opinions  be¬ 
tween  the  people  and  their  English  rulers,  and  were  significant  of  the  ever- 
widening  breach  between  the  two  as  touching  these  matters.  .  .  . 

.  .  .  the  Assembly  was  no  less  frequent  and  positive  in  its  assertions 
of  what  it  considered  its  rights  and  the  rights  of  the  people.  Again  and 
again,  resolutions  were  reported  and  passed  showing  the  temper  of  the 
legislators  .  .  .  and  troubles  thickened  around  Cornbury  as  his  admin¬ 
istration  continued.  Not  only  was  he  opposed  in  matters  of  theory  and 
principle,,  but  he  was  in  disagreement  with  both  bodies  in  regard  to  many 
practical  public  affairs,  especially  as  related  to  his  salary  and  to  appropri¬ 
ations  for  fortifications  and  administrative  measures. — Chester’s  “Legal  and 
Judicial  History  of  New  York,”  1911,  Vol.  I,  238. 

1.  Cornbury  was  by  no  means  singular  among  colonial  governors  in 
that  he  regarded  his  office  as  given  him  solely  that  he  might  enrich  him¬ 
self.  He  entered  upon  its  duties  with  that  purpose,  with  enthusiasm  and 
success.  The  Assembly  was  persuaded  to  appropriate  £1,500  under  a  pre¬ 
tense  of  fortifying  the  Narrows  at  the  entrance  of  New  York  harbor,  in 
anticipation  of  a  French  invasion.  The  Narrows  remained  unfortified, 
and  the  Governor  was  the  richer  by  £1,500.  The  lesson  was  not  lost  on 
the  Assembly,  and  they  appointed  a  Treasurer  of  their  own,  who  was  to 
see  that  future  appropriations  were  spent  in  accordance  with  their  inten¬ 
tions. — Bryant  and  Gay’s  “History  of  U.  S.,*’  Ill,  39. 
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by  his  personal  use  of  public  moneys  stirred  the  legislators  to 
angry  acts,  to  protect  the  public  treasury.  Bancroft  wrote  of 
Lord  Cornbury:  “He  joined  the  worst  form  of  arrogance  to 
intellectual  imbecility”  and  that  “happily  for  New  York,  he 
had  every  vice  of  character  necessary  to  discipline  a  colony 
into  self-reliance  and  resistance.” 

But  Cornbury  was  prompt  in  acting  against  Nanfan  and 
Attwood.  These  two  men,  who  so  recently  had  been  all- 
powerful  in  the  colony,  thought  it  prudent  to  leave  the  colony 
very  soon  after  the  arrival  of  the  new  Governor.  Attwood 
was  accused  of  corruptly  perverting  justice  in  cases  before 
him,  in  which  his  son  was  counsel.2  He  was  suspended  by 
Lord  Cornbury ;  and  when  Attwood  became  aware  that  an 
order  of  arrest  had  been,  or  was  about  to  be,  issued  against 
him,  he  escaped,  crossing  the  river  to  New  Jersey  under  cover 
of  darkness  and  travelling  to  Virginia  disguised  under  the 
name  of  Jones.  Both  Attwood  and  Nanfan  eventually  reached 
England,  where  Attwood  died  in  1709. 

Former  Chief  Justice  William  Smith,  “Tangier”  Smith  as 
he  is  sometimes  referred  to  to  distinguish  him  from  a  later 
Chief  Justice  of  same  name,  was  restored  to  the  Chief  Justice¬ 
ship  on  June  9,  1702.  He  may  have  known  that  his  reap¬ 
pointment  was  merely  of  temporary  character,  for  Lord  Corn¬ 
bury,  like  his  predecessor,  Bellomont,  preferred  English  law¬ 
yers  ;  but  the  appointment  was  nevertheless  satisfactory,  for 
Smith  could  at  least  look  upon  his  reinstatement  as  a  vindi¬ 
cation.  In  1703  he  had  to  give  way  to  an  English  lawyer, 

2.  In  a  letter  to  the  Lords  of  Trade  (4  “Colonial  Documents,”  1010), 
Lord  Cornbury  says:  “Attwood  in  the  execution  of  his  office  as  Chief  Jus¬ 
tice  and  First  Judge,  in  almost  all  cases  that  came  judicially  before  him,  by 
general  report  of  all  present,  did  openly,  notoriously  and  most  scandalously, 
and  with  wonderful  partiality,  in  almost  all  cases  in  which  his  son  was 
concerned  as  counsel,  espouse  and  indeed  plead  and  give  countenance  to 
such  causes,  and  finally  gave  judgment  on  the  son’s  side,  by  means  of  which 
justice  was  perverted,  the  laws  abused  and  the  subjects  exceedingly  injured; 
which  recommended  his  son  to  great  practice,  and  large  sums  of  money 
were  by  parties  given  to  him,  to  buy  his  father’s  favor.” 
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John  Bridges,  a  Doctor  of  Laws ;  but  the  latter  died  in  less 
than  a  year,  and  Smith  also  died  soon  afterwards.3 

Cornbury  strengthened  his  administration  by  appointing 
to  his  Council  many  of  the  Anti-Leislerian  leaders.  Colonel 
Caleb  Heathcote,  Geraldus  Beeckman,  Rip  van  Dam,  Mat¬ 
thew  Ling,  Thomas  Wenham,  John  Bridges,  Sampson  S. 
Broughton,  William  Laurence,  Wolfgang  W.  Romer,  Kil- 
liaen  van  Rensselaer,  Roger  Mompesson,  Adolph  Phillipse, 
John  Barbarie  were  members  of  the  Council  of  Lord  Corn¬ 
bury  at  some  time  during  his  Governorship.  Some  were  Eng¬ 
lish  lawyers,  but  the  local  members  were  Anti-Leislerians. 

The  Assembly  also  showed  remarkable  change  in  consti¬ 
tution,  scarcely  a  member  of  the  Eighth  Assembly  being  re¬ 
turned  to  the  Ninth,  save  those  who  had  withdrawn  altogether 
from  the  sessions  of  the  Eighth  Assembly,  refusing  to  sit 
under  an  alien  Speaker.  Abraham  Governeur,  who  had  se¬ 
cured  the  Speakership  of  the  Eighth  Assembly  by  one  vote 
more  than  had  been  cast  for  William  Nicoll,  had  no  place  in 
the  Ninth  Assembly,  whose  Speaker  was  William  Nicoll.  The 
House  of  Representatives,  therefore,  seemed  so  constituted 
that  its  legislation  might  be  expected  to  reflect  the  will  of  the 

3.  Whether  the  unhealthiness  of  New  York  at  that  time  was  the  prime 
cause  of  the  death,  in  the  early  years  of  the  eighteenth  century,  of  so  many 
of  the  men  who  had  had  leading  part  in  the  governmental  affairs  of  New 
York  can  only  be  conjectured.  It  is  known  that  in  1702,  when  Lord  Corn¬ 
bury  began  his  administration,  more  than  five  hundred  New  York  City 
people  died  of  yellow  fever,  and  that  among  them  were  ‘‘some  of  the  most 
distinguished  citizens.”  The  disease  was  epidemic  in  New  York  City  in 
that  year,  but  may  have  been  present  earlier  and  later.  Certainly,  many 
of  the  leading  men  of  New  York  passed  out  of  public  record  in  the  first 
decade  of  the  eighteenth  century.  Lord  Bellomont  died  in  1701.  A  few 
months  earlier  Stephen  van  Cortland,  his  Chief  Justice,  died.  James 
Graham,  Attorney-General,  died  in  1701.  Broughton,  the  English  barrister 
who  succeeded  him  as  Attorney-General,  died  in  1704.  Bridges,  who  suc¬ 
ceeded  Smith  as  Chief  Justice  in  1703,  died  in  less  than  a  year  after  his 
arrival  in  New  York.  In  the  same  year,  1704,  the  former  Chief  Justice, 
William  Smith,  also  died,  though  he  was  only  fifty  years  old.  Lord  Corn¬ 
bury  “escaped”  the  epidemic  by  retiring  to  Jamaica,  Long  Island.  Lord 
Lovelace,  who  succeeded  Lord  Cornbury  in  December,  1708,  died  six  months 
later. 
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noble  Governor.  The  contrary  proved  to  be  so,  however. 
The  members  were  not  averse  to  the  passing  of  legislation 
which  would  secure  a  reversal  of  the  conviction  of  Bayard 
and  others  for  high  treason,  the  act  “reversing  and  making 
null  and  void  said  judgments  and  all  proceedings  thereon” 
being  passed  in  May,  1703,  and  being  approved  by  the  Gov¬ 
ernor  on  June  19;  but  by  that  time  it  had  become  evident  to 
the  Governor  that  the  Assembly  considered  itself  an  in¬ 
dependent  body,  or  at  least  not  subservient  to  the  Governor  or 
his  Council ;  also  that  it  would  not  permit  His  Excellency  to 
disburse  public  funds  as  he  saw  fit.  The  sessions  of  the  Ninth 
Assembly  were  as  follows:  First  session,  October  20  to  No¬ 
vember  27,  1702;  second,  April  13  to  June  19,  and  October 
14-20,  1703;  third,  April  13  to  June  27,  and  October  6  to  No¬ 
vember  6,  by  which  time  the  Governor  had  so  far  lost  patience 
with  its  insistence  upon  the  “rights”  and  “liberties  of  free 
Englishmen”  that  he  dissolved  the  Assembly. 

In  its  first  session,  that  of  1702,  the  Ninth  Assembly,  in 
an  address  to  the  Queen  affirmed  their  “readiness  to  support 
the  government  of  England,  as  by  law  established.”  These 
laws  did  not  permit  the  establishment  of  courts  of  law  with¬ 
out  the  consent  of  the  legislative  house,  the  Parliament  in 
England,  and  the  General  Assembly  in  the  colonies.  At  least, 
such  was  the  contention  of  the  New  York  Assemblymen. 
Consequently,  they  promptly  passed  “An  Act  to  declare  the 
illegality,  and  frustrate  the  irregular  proceedings,  Extortions 
and  Decrees  of  the  late  pretended  Court  of  Chancery,”  which 
had  been  created  by  Governor  Nanfan.  The  act,  which  was 
read  three  times  between  November  25  and  November  27, 1702, 
followed  resolutions  adopted  declaring  that  “the  setting  up  of 
a  court  of  Equity  in  the  Colony,  without  Consent  in  General 
Assembly,  is  an  innovation  without  any  former  Precedent, 
inconvenient  and  contrary  to  English  Law,”  that  the  Court 
of  Chancery  “was  and  is  unwarrantable,  a  great  Oppression 
to  the  Subject,  of  pernicious  Example  and  Consequence,”  and 
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that  consequently  all  proceedings,  Orders  and  Decrees  in  the 
same  are,  and  of  right  ought  to  be  declared  null  and  void.” 
The  Governor’s  signature  was  eventually  obtained,  therefore 
the  Court  of  Equity  was  suspended  on  June  13,  1703,  the 
Governor,  perhaps,  feeling  that  his  approval  was  but  the  quid 
pro  quo  of  other  measures  passed  which  had  well  lined  his 
pockets.  But  when  it  soon  became  evident  that  the  Assem¬ 
bly,  which  had  appropriated  for  his  use,  to  fortify  the  Nar¬ 
rows,  the  sum  of  £1,500,  had  resolved  that  henceforth  the 
public  treasury  should  be  in  the  keeping  of  a  treasurer  who 
was  of  the  colony,  to  prevent  further  misappropriation  of  New 
York  funds,  the  Governor,  perhaps,  felt  that  the  quid  pro  quo 
of  this  restrictive  financial  measure  would  be  the  reestablish¬ 
ment  of  the  unpopular  Court  of  Chancery  by  the  objectionable 
method  of  executive  ordinance,  instead  of  by  statute.  At  all 
events,  the  Court  of  Chancery  was  revived  by  Lord  Cornbury, 
without  the  consent  of  the  Assembly,  in  November,  1704. 

Observant  men  might  have  gauged  the  true  character  of 
Lord  Cornbury  by  one  incident  of  1702.  For  ten  weeks,  dur¬ 
ing  that  summer  an  epidemic  of  yellow  fever  raged  in  New 
York  City.  Lord  Cornbury  “escaped”  to  Jamaica,  where, 
by  the  courtesy  of  Mr.  Hubbard,  the  Presbyterian  minister, 
he  obtained  the  use  of  the  Presbyterian  parsonage,  the  best 
house  in  the  town.  And,  when  he  no  longer  needed  it  as  the 
Executive  Mansion,  Lord  Cornburv  “delivered  it  to  the  few 
Episcopalians  of  the  village,  and  the  glebe  attached  was 
leased  for  the  support  of  their  church.”  Little  confidence  could 
be  placed  in  such  a  man ;  and,  as  the  years  passed  his  offences 
against  the  people  accumulated  until  they  could  be  borne  no 
longer.  Still,  New  Jersey  suffered  worse  than  New  York. 

The  receivers-general  appointed  by  Lord  Cornbury  to  suc¬ 
ceed  Thomas  Weaver  were  Caleb  Heathcote,  Thomas  Wen- 
ham,  Peter  Fauconnier.  Colonel  Heathcote  had  been  in  the 
colony  for  about  seven  years,  but  the  others  were  strangers. 
In  any  case,  the  Governor,  like  his  predecessors,  did  not  feel 
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that  he  was  accountable  to  the  Assembly  for  disbursements 
from  the  public  treasury.  When  the  Assembly  adopted  an 
address  to  the  Governor  on  June  16,  1703,  relative  to  exor¬ 
bitant  fees  and  exactions,  and  requested  the  appointment  of  a 
treasurer  who  could  qualify  as  “a  freeholder  and  inhabitant,” 
the  Governor  resented  this  as  “a  reflection  upon  his  conduct 
and  interference  with  his  will.”  Eventually,  it  was  necessary 
to  appeal  to  the  Crown. 

In  1704  there  were  some  serious  clashes  between  the  Gov¬ 
ernor  and  the  Assembly.  The  Council,  on  May  9,  insisted 
that  the  General  Assembly  consisted  of  the  Governor,  Council 
and  the  House  of  Representatives,  with  the  last-named  body 
in  advisory  capacity  only.  The  Assembly  objected  to  the  in¬ 
sertion  of  the  word  “advice”  in  an  enacting  clause,  objecting 
also  to  reference  to  the  colony  as  a  “province.”  In  other 
words,  they  balked  at  the  thought  that  as  a  royal  province 
their  rights  under  English  law  might  be  jeopardized.  How¬ 
ever,  the  House  yielded  so  far  as  to  accept  the  word  “advice” ; 
but  they  added :  “always  saving  their  rights,  this  compliance 
notwithstanding.”  Thereupon,  the  Governor,  on  June  1, 
asked  the  Assembly  to  define  their  “rights,”  saying  that  he 
knew  of  none  possessed  by  the  Assembly  “but  such  as  the 
Queen  is  pleased  to  allow.”  The  Governor  even  objected  to 
the  use  of  the  title  “General  Assembly.”  Perhaps  he  pre¬ 
ferred  “Upper  Council”  and  “Lower  Council.”  The  House, 
in  reply,  pointed  out  that  the  commissions  issued  by  the 
Crown  referred  to  the  “deputies  of  the  People”  as  the  “Gen¬ 
eral  Assembly.”  Further,  they  did  not  hesitate  to  assert  that 
the  Governor  had  a  distorted  view  of  his  and  their  place  in 
the  government,  saying:  “Your  Excellency  is  not  directed  in 
the  making  of  laws,  to  take  the  Advice  of  Council  or  Assem¬ 
bly,  or  both,  but  manifestly  the  contrary.  Your  Lordship’s 
own  prudence  being  wholly  and  solely  intrusted  to<  prevent 
that  whatsoever  might  be  agreed  on  by  the  Council  and  As- 
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sembly  (in  his  judgment)  to  the  prejudice  of  the  Crown  should 
not  receive  the  sanction  of  law.”  Beyond  this  absolute  veto 
of  acts  of  the  Council  and  Assembly,  the  Governor  had  no 
power,  they  contended.  Certainly,  his  commission  did  not 
empower  him  to  thwart  the  will  of  the  People  where  it  did  not 
jeopardize  the  right  of  the  Crown;  inasmuch  as  colonial  gov¬ 
ernment  was  recognized  as  based  on  English  law,  and  that 
“English  histories  and  laws”  were  “the  birthright  of  English¬ 
men,”  whether  of  the  colonies  or  the  homeland,  they  insisted 
that  the  words  “common  consent  in  Parliament”  settled  the 
question  of  their  right  to  repudiate  all  colonial  legislation 
enacted  without  their  consent.  The  reply  of  the  General 
Assembly  proceeded :  “This  Assembly  being  intrusted  by  the 
People  of  this  plantation  with  that  care  of  their  liberties  and 
properties,  and  sensible  of  their  own  weakness,  lest  through 
ignorance  or  inadvertency  they  should  consent  to  anything 
hurtful  to  themselves  or  their  posterity  (in  all  things  admit¬ 
ting  of  doubts)  are  willing  to  save  their  rights,  and  those 
rights  they  mean  to  be  that  natural  and  civil  liberty,  so  often 
claimed,  declared  and  confirmed  by  the  English  laws,  and 
which  they  conceive  every  free  Englishman  is  entitled  to 
whatsoever  else  may  admit  of  controversy,  the  people  of  this 
colony  think  they  have  an  undoubted,  true  and  entire  prop¬ 
erty  in  their  goods  and  estates,  of  which  they  ought  not  to 
be  divested,  but  by  their  free  consents,  in  such  manner  and  to 
such  ends  and  purposes  as  they  shall  think  fit,  and  not  other¬ 
wise  ;  if  the  contrary  should  be  admitted,  all  notion  of  property 
would  cease.” 

New  Jersey  was  even  more  emphatic.  The  proprietors 
of  East  and  West  Jersey  had  in  1702  surrendered  to  the  Queen 
their  right  of  civil  government,  and  Lord  Cornbury  had  been 
commissioned  as  its  Governor.  But  soon  the  New  Jersey 
Assemblymen  complained  that  Cornbury  gave  little  thought 
to  their  affairs.  It  seemed  to  them  that  he  looked  upon  New 
Jersey  as  “merely  an  outlying  possession  to  be  farmed  for  his 
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benefit.”  He  rarely  visited  Perth  Amboy  or  Burlington,  and 
his  Lieutenant-Governor,  Ingoldsby,  and  other  government 
officials  “ruled  New  Jersey  in  their  own  and  their  master’s 
interest,  without  the  smallest  regard  to  the  rights  and  welfare 
of  the  people.”  But  the  people  of  New  Jersey  had  many 
champions,  one  of  the  wisest  and  boldest  being  the  Quaker 
preacher,  Samuel  Jenings.  He  was  Speaker  of  the  Assembly, 
and  stated  his  opinion  of  Cornbury  before  Cornbury,  with 
calm  and  fearless  dignity.  The  Governor’s  opinion  of 
Jenings  was  that  he  “had  impudence  enough  to  face  the 
Devil.” 

However,  Cornbury  did  not  permit  himself  to  be  greatly 
perturbed  by  these  evidences  of  general  unrest.  He  did  not 
think  the  colonists  could  go  so  far  as  the  stage  of  armed 
revolt.  And  his  agents,  both  in  New  Jersey  and  New  York, 
were  gathering  revenue  by  diverse  and  not  always  regular 
ways,  to  his  satisfaction.  If  a  General  Assembly  should  be¬ 
come  too  troublesome,  it  could  with  ease  be  stifled  altogether. 
A  stroke  of  his  pen  could  dissolve  it.  And  his  agents  might 
be  able  to  arrange  that  the  next  House  would  be  more 
tractable.  Nevertheless,  there  were  some  things  beyond 
the  schemings  of  even  the  most  unscrupulous  Governor. 
Even  he  could  not  prevent  the  election  of  enough  of  the 
capable  and  incorruptible  representatives  of  the  people  to  form 
a  strong  minority  that  could  not  be  silenced.  It  was  so  in 
New  York,  and  certainly  so  in  New  Jersey.  The  Ninth  New 
York  Assembly  was  dissolved  on  November  6,  1704;  but  the 
Tenth  Assembly  which  convened  in  June,  1705,  under  the 
same  Speaker,  was  even  more  troublesome.  The  House  per¬ 
sisted  in  demanding  control  of  the  public  purse,  or  the  appoint¬ 
ment  of  a  treasurer  who  would  be  accountable  to  the  Assem¬ 
bly.  On  the  other  hand,  the  English  ministers  supported 
Cornbury.  In  October,  1705,  instructions  came  to  him  from 
England  “not  to  permit  any  clause  whatsoever  to  be  inserted 
in  any  law  for  levying  money  or  the  value  of  money,  whereby 
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the  same  shall  not  be  made  liable  to  be  accounted  for  to  us 
here  in  England,”  and  not  “to  suffer  any  public  money  what¬ 
soever  to  be  issued  or  disposed  of  otherwise  than  by  warrant 
under  your  hand,  by  and  with  the  advice  and  consent  of  our 
said  Council.”  The  Assembly,  however,  held  to  its  demand. 
The  House  pointed  out  that  the  treasurer  though  accountable 
to  them  could  also  render  account  to  the  Crown ;  and  they 
denied  the  right  of  Council  to  amend  money  bills. 

The  fight  went  on.  Several  bills  were  passed  by  the  As¬ 
sembly,  only  to  be  promptly  vetoed  by  the  Governor,  on  the 
ground  that  they  were  contrary  to  his  instructions.”  In 
September,  1706,  he  addressed  the  Assembly,  saying  that  he 
had  been  commanded  to  advise  them  that  the  Lords  of  Trade 
had  ruled  that  the  Council  “have  undoubtedly  as  much  to 
do  in  passing  of  bills  for  the  granting  and  raising  of  money 
as  the  Assembly,  and  consequently  have  a  right  to  alter  or 
amend  any  such  money  bills  as  well  as  the  Assembly.”  In 
reference  to  another  act  he  said  that  the  Lords  of  Trade  regard 
it  as  “highly  presumptuous  in  the  Assembly  to  pretend  to 
propose  or  pass  any  clause  whereby  Her  Majesty  is  restrained 
in  her  Royal  prerogative  of  pardoning  or  reprieving  her  sub¬ 
jects  whenever  she  sees  it  reasonable  and  convenient.” 

Evidently  Cornbury’s  government  of  New  York  was  as  ir¬ 
regular  as  that  of  New  Jersey.  The  Assembly  of  the  latter 
addressed  the  Governor  in  1707  recounting  their  grievances4 

4.  These  grievances  were  recounted — among  them  the  want  of  due  ad¬ 
ministration  of  justice  and  the  pardon  or  permitted  escape  of  convicted 
murderers;  the  exorbitant  fees  of  courts  and  the  exaction  of  illegal  fees 
generally,  the  want  of  an  office  of  the  Secretary  of  the  Province  and  of  a 
Court  of  Probate,  in  the  Eastern  Division,  whereby  one-half  the  people 
were  compelled  to  take  long  journeys  on  business  of  constant  occurrence; 
the  keeping  of  the  provincial  records,  which  contained  all  the  evidences  of 
titles  to  estates,  by  a  person  who  was  not  even  a  resident  of  the  colony,  and 
had  given  no  security  for  the  faithful  discharge  of  his  trust;  the  assump¬ 
tion  by  the  Governor  of  the  right  of  granting  land-warrants,  which  be¬ 
longed  to  the  Proprietors ;  the  evasion  of  quit-rents,  and  the  alleged  pay¬ 
ment  of  large  sums  of  money  to  the  Governor  for  the  dissolution  of  the 
Assembly  to  that  end :  and,  adds  the  remonstrants :  “we  cannot  be  but  very 
uneasy  when  we  find  by  these  new  methods  of  government,  our  liberties  and 
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arising  from  maladministration.  The  remonstrance  ends 
dolefully,  yet  with  significant  warning  words :  “Liberty  is  too 
valuable  a  thing  to  be  easily  parted  with.” 

The  Tenth  New  York  Assembly  had  existence  for  only 
two  years,  for  before  it  could  hold  a  session  in  1707,  the  Gov¬ 
ernor  dissolved  it.  And  the  voice  of  the  people  was  not 
again  heard  in  legislative  halls  for  almost  two  years — from 
October,  1706,  to  August,  1708.  But  the  will  of  the  people 
was  not  weakened  thereby;  Lord  Cornbury  found  the  Elev¬ 
enth  Assembly  more  determined  than  the  earlier  bodies  to 
check  his  malpractices.  In  fact,  the  Assemblymen  took  such 
a  firm  stand  that  they  appointed  a  “committee  on  grievances,” 
under  the  chairmanship  of  William  Nicoll,  who  was  still 
Speaker,  which  committee,  in  due  course,  reported  several 
resolutions,  which  were  unanimously  passed,  “claiming  the  ap¬ 
pointment  of  coroners  without  their  being  chosen  by  the 
people  as  a  grievance  and  contrary  to  law ;  declaring  that  it  is 
and  always  has  been  the  unquestionable  right  of  every  free¬ 
man  in  this  colony  that  he  had  a  perfect  and  entire  property 
in  his  goods  and  estate ;  that  imposing  and  levying  of  any 
moneys  upon  her  majesty’s  subjects  of  this  colony,  under 
any  pretense  or  color  whatsoever,  without  consent  in  General 
Assembly,  is  a  grievance  and  a  violation  of  the  people’s  prop¬ 
erty  ;  that  extravagant  and  unlimited  fees  have  been  exacted, 
which  are  unreasonable  and  unlawful.”  Again,  the  courts 
of  equity  were  condemned,  one  resolution  reading:  “That  the 
erecting  of  a  Court  of  Equity  without  consent  in  General  As¬ 
sembly  is  contrary  to  law,  without  precedent,  and  of  danger¬ 
ous  consequence  to  the  liberty  and  property  of  the  subjects.” 

Storms  soon  reached  tempestuous  force  around  Cornbury, 
petitions  being  drawn  up  in  dififerent  parts  of  the  colonies. 

properties  so  much  shaken,  that  no  man  can  say  he  is  master  of  either,  but 
holds  them  as  tenant  by  courtesy  and  at  will,  and  may  be  stript  of  them  at 
pleasure.”  Therefore,  it  is  that  they  seek  some  relief  from  their  manifold 
burdens,  “for,”  they  reflect,  “Liberty  is  too  valuable  a  thing  to  be  easily 
parted  with.” — Bryant's  “U.  S.,”  Ill,  41-42. 
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These,  with  memorials  from  the  Assemblies,  were  sent  to 
England,  “and  a  request  was  made  for  the  removal  of  the 
Governor,  whose  general  immorality,  both  as  regards  his  pri¬ 
vate  life,  his  maladministration  of  affairs,  and  his  misappro¬ 
priations  of  public  funds,  had  long  been  a  public  scandal.”5 6 

He  was  recalled,  Lord  Lovelace  being  commissioned  to  suc¬ 
ceed  him.  But  Lord  Cornbury  could  not  escape  the  penalty  of 
his  misdeeds  in  America  as  easily  as  he  had  from  his  English 
creditors.  When  it  became  known  that  he  was  no  longer 
Governor,  private  creditors  caused  him  to  be  arrested  for 
debt.  And  the  ex-Governor,  though  a  cousin  of  the  Queen, 
remained  in  the  custody  of  the  sheriff  of  New  York  until  the 
death  of  his  father,  the  Earl  of  Clarendon,  brought  him  his  in¬ 
heritance,  with  which  he  was  able  to  discharge  his  debts,  or  at 
least  to  appease  his  creditors  in  New  York. 

The  Chief  Justice  of  the  later  years  of  Lord  Cornbury’s 
administration  was  Roger  Mompesson,  who  was  commis¬ 
sioned  on  July  15,  1704,  to  succeed  John  Bridges,  deceased. 
Mompesson  was  a  man  of  good  English  record,  having  been 
a  member  of  Parliament;  and  his  knowledge  of  law  could  be 
inferred  from  the  fact  that  he  had  been  recorder  of  South¬ 
ampton.  He  came  to  America,  bearing  a  letter  of  introduc¬ 
tion  from  William  Penn,  who  testified  that  the  bearer  was 
“well  grounded  in  the  law  and  an  honest,  good-tempered  and 
sober  gentleman.”  Penn  thought  so  well  of  of  him  that  when 
Mompesson  came  in  1703  as  judge  of  Admiralty  for  New  York, 
the  Jerseys  and  Pennsylvania,  he  granted  him  a  commission 
as  Chief  Justice  of  Pennsylvania  also.0  However,  the  Pro- 

5.  Chester's  “Legal  and  Judicial  History  of  N.  Y./’  I,  240. 

6.  On  August  27,  1703,  William  Penn  wrote  to  Secretary  Logan,  of 
Pennsylvania,  as  follows,  regarding  Mompesson  : 

“The  gentleman  who  brings  this  is  constituted  Judge  of  the  Admiralty 
of  Pennsylvania,  the  Jerseys  and  New  York,  and  is  yet  willing  to  be  my 
attorney  general,  to  rectify  matters  in  law,  and  to  put  you  into  better 
methods;  in  which  respect  he  is,  by  the  judicious  here,  thought  to  be  very 
able.  .  .  .  It  (he)  is  a  moderate  Churchman,  knows  the  world  here,  has 
been  in  two  several  Parliaments  and  recorder  of  Southampton ;  only  steps 
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vincial  Assembly  of  Pennsylvania  refused  to  grant  him  a 
salary,  and  after  Colonel  Quary  had  superceded  Mompesson 
as  judge  of  Admiralty  in  West  Jersey  and  Pennsylvania,  early 
in  1704,  the  latter  appeared  to  have  lost  interest  in  Pennsyl¬ 
vania.* * * * * * 7  Penn  offered  Mompesson  twenty  pounds,  and  his 
viaticum ,  or  expenses,  if  he  would  attend  each  session,  spring 
and  autumn,  of  the  Provincial  Court  as  Chief  Justice,  the 
money  being  provided  out  of  his  private  purse,  “  ’till  those  un¬ 
worthy  people  that  hindered  an  establishment  upon  thee  are 
amended  or  laid  aside.’’  And  although  Mompesson  was  then 
also  Chief  Justice  of  New  York  and  the  Jerseys,  he  seems  to 
have  attended  sessions  in  Pennsylvania  up  to  1706.  Secre¬ 
tary  Logan,  writing  to  Penn  on  May  28,  1706,  reported  that 
“Mompesson  has  accepted  the  commission  of  Chief  Justice,” 
also  that  he  had  been  paid  twenty  pounds  for  the  last  Provin¬ 
cial  Court,  and  about  “ten  pounds  more  for  what  thou  calls 
his  viaticum.”  Later  in  the  same  year  Logan  sought  to  have 
the  judiciary  bills  passed  by  the  Assembly.  He  wrote  to  Penn  : 
“What  made  us  mostly  incline  t6  have  it  done  by  Act  of  As¬ 
sembly  was  the  hope  of  procuring  a  salary  for  Judge  Mom¬ 
pesson;  but  that  we  now  see  is  vain.”  Thereafter,  until  1715, 
when  he  died,  Mompesson  seems  to  have  given  his  judicial 
services  wholly  to  New  York  and  New  Jersey. 

Though  it  was  charged  against  Mompesson  by  those  who 


abroad  to  ease  his  fortune  of  some  of  his  father’s  debts,  he  was  early 
unwarily  engaged  for.  It  (he)  is  a  favorite  of  Lord  Cornbury’s  father, 
the  Earl  of  Clarendon.  I  have  granted  him  a  commission  for  chief  justice, 

in  case  the  people  will  lay  hold  of  such  an  opportunity  as  no  government 

in  America  ever  had  before,  of  an  English  lawyer,  and  encourage  him  by  a 

proper  salary  of  at  least  one  hundred  pounds,  if  not  one  hundred  and  fifty 

per  annum.” — ‘‘Penn  and  Logan  Cor.,”  Vol.  I,  p.  212,  quoted  in  Eastman’s 

“Courts  and  Lawyers  of  Pennsylvania. 

7.  On  July  14,  1704,  Secretary  Logan  wrote  to  Penn : 

“Judge  Mompesson  has  been  here  during  their  late  sittings,  and  of 
great  service  in  council,  but  going  to  New  York,  as  he  said,  for  a  few  days, 
has  not  returned  yet,  nor  I  fear  intends  it,  to  stay  with  us,  Bridges,  the 
chief  justice  there,  being  lately  dead,  whose  place  ’tis  expected  he  will 
supply.  He  seems  to  be  tired  of  us,  as  we  have  reason  to  be  of  ourselves, 
all  things  considered.” — Ibid,  Vol.  I,  299. 
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opposed  his  appointment  as  Chief  Justice  of  Pennsylvania,  that 
he  was  “too  well  affected  to  Penn,”  also  “that  he  drank  too 
much,”  it  was  generally  conceded  that  he  was  the  most  capable 
jurist  then  in  America.  Mompessons,  it  seems,  was  the  first  to 
bring  into  the  colony  the  English  forms  of  procedure.  In  a 
petition  to  the  Lords  of  Trade  in  1709  it  was  stated  that  the 
procedure  of  the  colonial  courts  was  now  “more  conformable 
to  the  practice  of  Westminster  Hall  than  any  other  of  Her 
Majestie’s  plantations  in  America.”  O’Callaghan  declares 
that  Mompesson  “did  more  than  any  other  man  to  mould  the 
judicial  system  of  both  New  York  and  New  Jersey.”  He 
seems  to  have  been  more  heedful  of  his  New  York  responsibil¬ 
ities  than  those  he  had  in  the  Jerseys.  The  administration 
of  justice  in  that  province  was  the  subject  of  serious  com¬ 
plaint  in  1707;  and  in  1709,  after  Mompesson  had  signed  an 
address  to  the  Queen  justifying  Lord  Cornbury’s  conduct  as 
Governor,  he  resigned  the  Chief  Justiceship  of  New  Jersey, 
fearing  removal;  but  he  retained  the  Chief  Justiceship  of 
New  York  until  his  death,  in  March,  1715. 

Lord  Cornbury  was  succeeded,  as  Governor,  by  John,  Earl 
of  Lovelace  and  Baron  of  Hurley.  His  commission  as  Governor 
of  New  York  and  New  Jersey  was  dated  March  28,  1708,  so 
that  decision  to  remove  Governor  Cornbury  had  evidently 
been  made  before  the  New  York  Assembly  appointed  its 
Committee  on  Grievances,  which  drafted  the  series  of  resolu¬ 
tions  condemnatory  of  the  Cornbury  administration.  Action 
was  probably  taken  by  the  English  ministers  as  a  result  of 
New  Jersey  complaints  of  1707. 

Lord  Lovelace  reached  New  York  on  December  18,  1708, 
and  was  welcomed,  not  because  the  populace  had  had  good 
reports  of  him,  or  that  they  treasured  happy  remembrance  of 
the  former  Governor  Lovelace.  The  people’s  opposition  of 
Lord  Cornbury  naturally  found  its  reaction  in  kindly  feelings 
toward  his  successor.  The  legislative  voice  was  not  heard, 
for  the  Assembly  was  not  in  session,  and  was  dissolved  in 
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January,  1709.  However,  the  Twelfth  Assembly,  which  began 
its  first  session  on  April  6,  1709,  was  not  much  different  in 
membership.  It  was  even  sterner  in  policy.  In  their  address 
to  Lord  Lovelace  the  representatives  were  somewhat  doleful : 
“Our  wishes  are  that  measures  may  be  taken  to  encourage 
the  few  inhabitants  left  to  stay  in  the  provinces  and  others  to 
come.”  Lord  Lovelace  was  gracious  in  his  address ;  yet  real¬ 
ities  could  not  be  evaded,  and  the  Assembly  could  not  see  eye 
to  eye  with  the  Governor  on  matters  of  finance.  They  did 
not  wish  to  quarrel  with  the  Governor,  and  they  voted  him 
£1,600  for  that  year;  but  they  reserved  to  the  Assembly  the 
right  to  renew  or  refuse  another  such  grant.  They  were  de¬ 
termined  that  all  matters  of  revenue  should  be  ordered  or 
authorized  by  the  Assembly  before  being  put  into  effect. 
However,  Lord  Lovelace  was  destined  to  have  little  part  in 
the  struggle  between  the  people  and  the  Crown,  for  on  the 
very  day  that  the  bill  was  passed,  May  5,  1709,  he  died. 
Nevertheless,  others  would  follow  him,  as  the  representative 
of  the  Crown,  and  the  Assembly  had  reached  the  point  whereat 
they  fully  recognized  their  place  in  the  colonial  structure. 
They  saw  clearly  that  Crown  and  People  were  not  synony¬ 
mous.  Bancroft  writes  of  the  Twelfth  Assembly:  “The  As¬ 
sembly  which  in  April,  1709,  met  Lord  Lovelace  began  the 
contest  that  was  never  to  cease  but  with  independence” 

In  the  next  interregnum  between  the  death  of  Lord  Love¬ 
lace  and  the  coming  of  the  next  Governor,  the  reins  of  govern¬ 
ment  were  assumed  by  Lieutenant-Governor  Ingoldsby. 
Little  need  be  written  of  him.  He  was  not  long  in  office,  was 
unpopular  in  New  York  and  decidedly  obnoxious  to  the  people 
of  the  Jerseys,  where  he  and  other  agents  of  Lord  Cornbury 
had  shamefully  misused  governmental  authority.  On  April 
10,  1710,  he  was  removed,  the  governorship  then  temporarily 
resting  upon  Geraldus  Beeckman.  Three  months  later,  in 
July,  1710,  Governor  Robert  Hunter  reached  New  York. 

His  administration  extended  over  nine  years,  and  was  so 
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much  more  successful  than  that  of  any  of  his  immediate 
predecessors  that  “he  has  been  ranked  among  the  ablest  of  all 
the  colonial  Governors  of  New  York,  and,  with  perhaps  the 
single  exception  of  Governor  Dongan,  he  accomplished  more 
than  any  other  who  had  direction  of  New  York  colonial 
affairs.” 

It  may,  however,  be  said  that  his  success  came  chiefly 
from  his  ultimate  recognition  that  the  Assembly  had  a  certain 
definite  and  independent  place  in  the  governmental  structure 
— independent  even  of  the  Crown.  But  he  did  not  reach  this 
realization  until  after  years  of  disputation  with  the  represen¬ 
tatives  of  the  people.  As  of  yore,  the  seat  of  trouble  was 
money.  Free  men  claimed  the  right  to  the  whole  of  their  es¬ 
tates,  subject  only  to  such  taxation  as  their  own  elected  rep¬ 
resentatives  might,  in  Assembly,  authorize,  to  cover  govern¬ 
mental  and  local  expenses.  The  struggle  may  perhaps  be 
given  a  starting  date  in  October,  1706,  when  a  colonial  treas¬ 
urer  was  first  appointed,  and  be  given  a  terminating  date  in 
1715,  when  Governor  Hunter  yielded  to  the  Assembly  the 
right  to  control  money  bills.8  Abraham  de  Peyster  had,  it 

8.  The  question  of  the  power  of  the  People  as  represented  in  the  As¬ 
sembly  was  immediately  pressed  to  an  issue.  Hunter’s  commission  not  only 
empowered  him  to  appoint  Judges,  Commissioners  of  Oyer  and  Terminer, 
Justices  of  the  Peace,  etc.,  but  it  gave  him  “full  power  and  authority,  with 
the  advice  and  consent  of  the  Council,  to  erect,  constitute  and  establish 
Courts  of  Judicature.” 

The  revenue  law  expired  May  18,  1709,  whereupon  the  Assembly 
passed  an  act  making  moneys  payable  to  a  Colonial  Treasurer  appointed 
by  that  body,  and  collected  by  an  officer  of  the  Assembly’s  appointing. 
The  act  was  amended  by  the  Council,  striking  out  Treasurer  and  inserting 
Receiver-General,  an  officer  appointed  by  the  Crown,  and  making  him 
responsible  to  the  Governor,  Council  and  Assembly ;  whereupon  the  As¬ 
sembly  denied  the  right  of  Council  to  amend  money  bills. 

The  Queen’s  Council  (March  1,  1710).  the  Assembly  persisting  in  its 
refusal  to  pass  a  revenue  act,  adopted  an  order  to  lay  the  matter  before 
Parliament,  which,  after  several  delays,  was  done  in  1711.  The  bill  im¬ 
posing  a  revenue  act  upon  the  colonies  was  pressed  for  two  years  without 
effect,  notwithstanding  that  it  was  a  Tory  Parliament. 

The  next  conflict  occurred  in  1711.  In  a  very  impertinent  speech,  on 
the  12th  of  April,  Governor  Hunter  demanded  of  the  General  Assembly 
whether  they  intended  to  support  the  Government  or  not,  at  the  same  time 
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seems,  been  appointed  treasurer  on  October  19,  1706,  his  duty 
being  to  disburse  the  taxes  levied  by  the  General  Assembly. 
There  was  also  a  receiver-general,  who  was  supposed  to 
handle  the  same  money,  but  accountable  only  to  the  Crown. 
Possibly,  De  Peyster’s  office  was  an  empty  one  for  some  years, 
for  in  1709,  soon  after  the  expiration  of  the  Revenue  Act,  the 
Assembly  passed  a  bill,  authorizing  the  payment  of  all  public 
moneys  to  a  colonial  treasurer  appointed  by  the  House.  The 
Council  altered  the  act,  striking  out  the  word  Treasurer  and 
inserting  Receiver-General.  Furthermore,  that  officer  was  to 
be  appointed  by  the  Crown,  though  he  was  to  be  responsible 
to  the  Governor,  Council  and  Assembly.  The  last-named 
body,  however,  denied  the  right  of  Council  to  amend  money 
bills ;  and  the  Assembly  could  not  be  moved  from  its  determ¬ 
ination  not  to  pass  a  revenue  act  until  this  principle  was  rec¬ 
ognized.  In  1711  Governor  Hunter  declared  that  “giving 
money  for  support  of  government  and  disposing  of  it  at  your 
pleasure  is  the  same  with  giving  none  at  all.”  The  Lords  of 

explaining  that  “giving  money  for  support  of  government  and  disposing  of 
it  at  your  pleasure,  is  the  same  with  giving  none  at  all.”  The  Assembly 
was  soon  after  dissolved. 

Governor  Hunter  wrote  to  the  Lords  of  Trade  (September  12,  1711), 
that  “so  long  as  the  members  of  Assembly  held  their  elections  by  no  other 
tenure  but  that  of  saving  the  public  money  or  starving  the  government, 
there  is  nothing  to  be  depended  upon  them.”  Meantime,  the  Governor 
vetoed  an  act  relating  to  Sheriffs  because  it  circumscribed  the  powers  of  the 
Governor,  an  act  establishing  an  agency  at  the  Court  of  Great  Britain,  and 
an  act  establishing  fees. 

The  issue  between  the  Council  and  the  Assembly  was  sharply  defined 
in  November,  1711.  On  the  14th,  Mr.  Johannis  Cuyler,  of  Albany,  was 
directed  to  acquaint  the  Council  “that  this  House  is  well  assured  they 
cannot  be  but  sufficiently  informed  of  the  undoubted  right  and  constant 
resolves  of  this  House  not  to  admit  of  any  amendment  to  be  made  by  that 
Board  to  money  bills.  In  response,  on  the  16th,  Capt  Walter  was  in¬ 
structed  to  acquaint  the  Assembly  that  the  Council  have  the  right  to  alter 
or  amend  money  bills,  “being  a  part  of  the  Legislature  constituted  as  they 
conceive  by  the  same  power  as  the  Assembly  are,  which  is  by  the  mere 
grace  of  the  Crown,  signified  in  the  Governor’s  Commission.” 

The  Assembly  responded  on  the  17th,  in  a  bold  enunciation  of  the  sov¬ 
ereign  rights  of  the  People:  “The  share  the  Council  have  (if  any)  in  the 
legislation  does  not  flow  from  any  title  they  have  from  the  nature  of  that 
Board,  which  is  only  to  advise,  or  from  their  being  another  distinct  state 


524 


COURTS  AND  LAWYERS 


Trade,  of  course,  sympathized  with  the  Council,  in  1712 
writing  to  the  Governor  that  “the  Assembly  sit  only  by  virtue 
of  a  power  in  Her  Majesty’s  commission  to  you,  without  which 
they  could  not  be  elected  to  serve  in  Assembly” ;  further  that 
their  “naming  treasurers  to  collect  the  public  money  when 
Her  Majesty  has  appointed  an  officer  for  that  purpose  are 
other  instances  of  their  disrespect  and  undutifulness.”  But 
the  General  Assembly  calmly  asserted  “that  they  do  not  sit 
as  an  Assembly  and  dispose  of  money  by  virtue  of  any  com¬ 
mission,  letters  patents  or  other  grant  from  the  Crown,  but 
from  the  free  choice  and  election  of  the  People.” 

The  treasury  was  chronically  empty  during  Governor  Hun¬ 
ter’s  period,  it  seems.  It  was  empty  in  1709,  when  an  emis¬ 
sion  of  paper  money  (bills  of  credit)  was  decided  upon — the 
first  paper  money  ever  issued  by  New  York,  by  the  way. 
Another  issuance  was  made — to  the  amount  of  £10,000 — in 
1710;  but  these  emissions  seem  to  have  been  special  ones,  for 
war  purposes.  For  the  ordinary  needs  of  government  there 
was  little  money  available.  In  1715,  when  Lewis  Morris  was 
chosen  as  Chief  Justice,  to  succeed  the  deceased  Mompesson, 
Governor  Hunter  wrote  to  the  Lord  of  Trade  explaining  that 

or  rank  of  people  in  the  Constitution,  which  they  are  not,  being  all  Com¬ 
mons,  but  only  from  the  mere  pleasure  of  the  Prince,  signified  in  the  com¬ 
mission.  On  the  contrary,  the  inherent  right  the  Assembly  have  to  dis¬ 
pose  of  the  moneys  of  the  freemen  of  this  colony  does  not  proceed  from  any 
commission,  letters  patents  or  other  grant  from  the  Crown,  but  from  the 
choice  and  election  of  the  People,  who  ought  not  to  be  divested  of  their 
property  (nor  justly  can)  without  their  consent.”  And  they  remarked  that 
if  the  Lords  of  Trade  “did  conceive  no  reason  why  the  Council  should  not 
have  the  right  to  amend  money  bills,  is  far  from  concluding  there  is  none; 
the  Assembly  understands  them  very  well,  and  are  sufficiently  convinced  of 
the  necessity  they  are  in  not  to  admit  of  any  encroachment,  so  much  to  their 
prejudice.” 

This,  said  the  Council  in  a  communication  to  the  Lords  of  Trade 
(December  13,  1711),  “calls  in  question  any  share  we  have  in  the  legisla¬ 
tion  which  is  given  us  by  the  Queen’s  Commission,  that  gives  this  prov¬ 
ince  the  indulgence  of  an  Assembly.” 

The  Governor  opened  the  Court  of  Chancery  himself,  whereupon  the 
Assembly  (November  24,  1711,)  resolved  that  “the  erecting  a  Court  of 
Equity  without  their  consent  is  contrary  to  law,  without  precedent  and  of 
dangerous  consequences  to  the  liberty  and  property  of  the  subject;  also 
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Morris  was  “able  to  live  without  a  salary,  which  they  will 
most  certainly  never  grant  to  any  in  that  station.”  Long  be¬ 
fore  1715,  when  he  surrendered,  Governor  Hunter  seems  to 
have  been  convinced  that  little  support  could  be  hoped  for 
from  the  Assembly  unless  their  claimed  rights  were  conceded. 
He  could  do  no  more  than  suggest  it  to  the  Lords  of  Trade 
during  Queen  Anne’s  time,  but  after  the  accession  of  George 
I,  in  1714,  he  seems  to  have  realized  that  the  changed  condi¬ 
tions  of  English  relationship  of  Crown  to  Parliament  justified 
him  in  deciding,  upon  his  own  responsibility,  to  yield  to  the 
Assembly.  Whereupon  the  Assembly  voted  revenue  for  five 
years,  instead  of  one ;  and,  whereas,  there  were  no  less  than 
five  elections  between  1709  and  1715,  the  next  General  As¬ 
sembly — the  Seventeenth — held  fifteen  sessions,  not  being  dis¬ 
solved  until  1726. 

In  the  strife  of  the  period  1709-15,  the  New  York  Assem¬ 
bly  was,  in  fact,  but  merely  echoing  similar  strife  in  the  Eng¬ 
lish  Parliament  storms,  which  had  been  gathering  force  ever 
since  Shaftsbury  had  began  to  arouse  the  dormant  energy  of 
the  people  in  the  matter  of  the  Exclusion  Bill  and  the  Popish 
Plot,  in  the  time  of  the  Stuarts.  The  two  great  English 

9  _ 

parties,  Whig  and  Tory,  have  been  dated  from  the  petitioners 

“that  the  establishing  fees  without  the  consent  of  the  General  Assembly 
is  contrary  to  law.” 

The  Lords  of  Trade  wrote  to  Governor  Hunter  (June  12,  1712),  that 
“the  Assembly  sit  only  by  virtue  of  a  power  in  Her  Majesty’s  commission 
to  you,  without  which  they  could  not  be  elected  to  serve  in  Assembly.” 
The  resolution  of  the  Assembly  regarding  the  Courts,  they  said,  is  very 
presumptuous,  and  a  diminution  of  her  Majesty’s  royal  prerogative,  for  that 
her  Majesty  has  an  undoubted  right  of  appointing  such  and  so  many  Courts 
of  Judicature  in  the  plantations  as  she  shall  think  necessary  for  the  dis¬ 
tribution  of  justice”;  and  the  power  of  regulating  the  fees  was  also  in¬ 
sisted  upon.  Their  “naming  Treasurers  to  collect  the  public  money  when 
her  Majesty  had  appointed  an  officer  for  that  purpose,  are  other  instances 
of  their  disrespect  and  undutifulness.”  The  Lords  of  Trade  also  wrote 
to  Secretary  St.  John  (April  23,  1712)  :  “They  pretended  they  do  not  sit 
as  an  Assembly  and  dispose  of  money  by  virtue  of  any  commission,  letters 
patents  or  other  grant  from  the  Crown,  but  from  the  free  choice  and 
election  of  the  People.” 

The  General  Assembly  persisted  in  the  assertion  of  their  rights.  Gov- 
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and  abhorrers  of  the  Exclusion  Act  in  that  then  “for  the  first 
time  the  masses  of  the  people  were  stirred  to  a  more  pro¬ 
longed  and  organized  action  in  cooperation  with  the  smaller 
groups  of  professed  politicians’'  than  ever  before.  This  led  to 
the  Revolution,  to  the  expulsion  of  James,  and  the  crowning 
of  the  Whig  William.  But  England  was,  indeed,  still  largely 
Tory  in  sentiment.  The  responsible  people  liked  the  thought 
that  in  the  Revolution  they  had  vindicated  English  freedom 
and  English  Protestantism  from  the  attacks  of  the  Crown ; 
yet  they  had  not  intended  or  wished  to  go  so  far.  They  had 
not  wished  to  make  the  Crown  quite  helpless,  nor  to  see  the 
strong  Church  of  England  degenerate  into  a  listless  body  of 
no  political  power.  The  country  dreaded  Catholocism,  which 
James  probably  would  have  established,  but  nevertheless  the 
people  wanted  a  strong  established  Protestant  church — at 
least  the  Tories  did,  and  they  constituted  the  larger  part  of 
the  taxpayers  and  voters.  That  the  nation  remained  Tory  in 
sentiment  after  the  Revolution  cannot  be  doubted,  for  in  every 
House  of  Commons  elected  after  the  Revolution  until  the  last 
of  Anne’s  reign,  the  majority  was  commonly  Tory.  But  it 
mattered  not  whether  Tory  or  Whig  ministers  were  in  office; 

emor  Hunter  wrote  to  the  Lords  of  Trade  December  i6,  1712,  with  ref¬ 
erence  to  the  proceedings  of  the  Assembly  in  adjourning  from  time  to  time, 
and  in  asking  for  a  recess  during  the  winter  season,  that  they  render  it 
clear  “that  there  is  no  hope  of  any  support  of  government  from  them, 
unless  her  Majesty  will  be  pleased  to  put  it  entirely  into  their  own  hands”; 
and  he  dwelt  upon  the  importance  of  the  matter  as  an  example  to  other 
colonies.  The  contest  continued,  with  no  evidence  of  yielding  on  the  part 
of  the  Assembly.  In  1715,  Chief  Justice  Mompesson  died,  whereupon  Lewis 
Morris  was  appointed,  because,  wrote  the  Governor  to  the  Lords  of  Trade, 
he  is  “able  to  live  without  a  salary,  which  they  will  most  certainly  never 
grant  to  any  one  in  that  station.”  With  this  realizing  power  of  the  im¬ 
portance  of  the  act,  Governor  Hunter  finally  yielded,  a  new  Assembly 
having  been  elected  which  still  sustained  the  demands  of  the  people ;  where¬ 
upon  they  voted  the  government  a  revenue  for  five  years,  and  Governor 
Hunter  explained  the  necessities  of  his  surrender  in  a  letter  to  the  Lords 
of  Trade  dated  July  25,  1715.  The  Assembly  voted  the  revenue  for  five 
years  instead  of  one,  in  return  for  a  general  naturalization  act,  to  which  the 
government  had  been  opposed. — Werner,  in  “New  York  Civil  List  and  Con¬ 
stitutional  History  of  the  Colony  and  State  of  New  York”  (1888),  pp.  76-78. 
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the  policy  was  inexorably  Whig.  The  Tories  detested  the 
Dissenters  as  much  as  they  hated  Whigs,  and  they  had  power 
to  check  both;  yet  they  remained  inert.  They  saw  Non¬ 
conformists  worshipping  in  their  chapels  and  holding  public 
office  with  perfect  security,  while  every  year  made  the  Estab¬ 
lished  Church  more  helpless.  In  a  decade  hardly  a  new 
church  had  been  built ;  and  the  apathy  that  came  over  the 
clergy  was  such  that  they  did  nothing  by  moral  suasion  to 
combat  the  growing  lawlessness  which  was  not  checked  even 
by  such  ruthless  laws  as  made  it  a  capital  crime  to  cut  down  a 
cherry  tree,  and  were  evidenced  by  the  stringing  up  of 
“twenty  young  thieves  of  a  morning  in  front  of  Newgate/’ 
The  social  degradation,  due  in  part  to  the  sloth  of  the  clergy, 
was  extreme  in  the  cities,  where,  since  the  introduction  of  gin, 
a  new  impetus  had  been  given  to  drunkenness.  London  gin 
shops  openly  invited  passers-by  “to  get  drunk  for  a  penny,  or 
dead  drunk  for  twopence.”  Demoralization  went  its  stupified 
course,  with  no  warning  word  from  the  church.  Bishop  Bur¬ 
net  declared  that  the  English  clergy  of  his  day  was  the  most 
lifeless  in  Europe.  There  was  good  reason ;  at  least  the  clergy 
thought  so.  The  bishoprics  were  filled  by  Whig  partisans, 
who  were  hated  by  the  bulk  of  the  clergy,  and  who  thought 
of  little  but  political  promotion.  “A  Welsh  bishop  avowed 
that  he  had  seen  his  diocese  but  once,  and  habitually  resided 
at  the  lakes  of  Westmoreland,”  many  weeks’  journey  away. 
In  all  branches  of  government  there  was  despondency.  Eng¬ 
land,  under  Marlborough,  winning  glorious  victories  on  the 
continent;  yet  it  meant  standing  armies,  which  the  country 
hated,  and  increased  taxation,  which  came  chiefly  out  of  the 
pockets  of  the  Tories.  It  also  involved  England  more  and 
more  in  the  quarrels  of  continental  Europe,  to  which  policy 
Tories  were  inherently  opposed.  Yet,  despite  the  strength 
of  the  Tories,  every  Englishman  knew  “that  from  the  moment 
of  the  Revolution  the  whole  system  of  government  had  not 
been  Tory  but  Whig.”  Even  under  the  Tory  Anne,  the 
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policy  of  England  was  as  strongly  Whig  as  under  William. 
Nottingham  and  Harley  did  as  little  to  restore  the  monarchy 
or  the  church  as  Somers  or  Godolphin.  Much  as  they,  and 
the  average  Englishman,  hated  to  belittle  the  Crown  and  re¬ 
strict  the  monarchy,  their  way  was  ever  Whigward.  “So 
long  as  a  Stuart  Pretender  existed,  so  long  as  he  remained  a 
tool  in  the  hands  of  France,  every  monarch  that  the  Revolu¬ 
tion  placed  on  the  English  throne,  and  every  servant  of  such  a 
monarch,  was  forced  to  cling  to  the  principles  of  the  Revolu¬ 
tion.”  Tory  and  Whig  went  the  Whig  way.  The  other  way 
was  to  the  recall  of  the  Stuarts — to  seat  Catholicism  in  Prot¬ 
estant  England ;  and  very  few  Englishmen  cared  to  risk 
that.  “Tory  though  the  average  Englishman  was,  he  was  in 
no  humor  to  sacrifice  English  freedom  and  English  religion  to 
his  Toryism.”  This  was  as  evident  in  1714,  when  Anne  died, 
as  it  had  been  in  1701,  when,  after  the  death  of  her  only  living 
child,  the  Duke  of  Gloucester,  a  Tory  Parliament  had  had  to 
look  ahead  for  her  successor.  When  the  Act  of  Succession 
had  been  laid  before  the  Houses  of  Parliament,  in  1701,  not  a 
voice  had  been  raised  for  James  or  his  son;  and  the  house  of 
Savoy,  the  next  legitimate  line,  but  forbiddingly  Catholic,  had 
been  passed  over  in  silence.  For  the  same  reason  Tory  and 
Whig  alike  instinctively  had  ignored  the  descendants  of 
Charles  I,  and  had  gone  back  toother  lines  of  James  I — to  Eliz¬ 
abeth,  his  daughter,  who  had  marrired  the  Elector  Palatine. 
Of  the  twelve  children  of  Elizabeth,  all  had  died  childless,  save 
one.  She,  Sophia,  had  married  the  late  Elector  of  Hanover ; 
and  to  this  undoubtedly  Protestant  line  the  English  Tory  Par¬ 
liament  had  to  go,  in  their  search  for  an  heir  to  the  English 
throne.  Regretfully  they  agreed  with  the  Whigs  that  Eliz¬ 
abeth’s  son,  George,  Elector  of  Hanover,  should,  at  the  death 
of  Queen  Anne,  ascend  the  English  throne.  But  the  thought 
of  a  foreign  ruler  was  obnoxious ;  and  out  of  their  insular 
pride  and  their  jealousy  of  him,  there  came  to  the  English  min¬ 
isters  and  legislators  a  determination  to  restrict  the  royal 
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prerogatives.  So  it  happened  that  accompanying  the  Act  of 
Settlement  were  some  remarkable  provisions :  Every  English 
sovereign  must  henceforth  be  in  communion  with  the  Church 
of  England ;  all  future  kings  must  reside  in  England,  and 
leave  it  only  with  the  consent  of  Parliament;  foreigners  were 
excluded  from  public  posts  military  or  civil;  no  judge  should 
be  removed  from  office  save  on  an  address  from  Parliament  to 
the  Crown ;  the  King  must  act  only  through  his  ministers,  and 
the  ministers  must  be  directly  responsible  to  Parliament.  So 
was  the  royal  prerogative  reduced  by  Tory  legislators,  almost 
against  their  inherent  wish.  Anne,  during  her  reign,  struggled 
to  regain  some  of  the  influence  of  the  Crown ;  and,  had  not 
apoplexy  unexpectedly  put  an  end  to  all  of  her  plans  even 
the  Act  of  Settlement  might  have  been  revoked.  But  with 
her  death,  the  Whig  policy  seemed  permanently  ascendant. 
“The  Tory  party  is  gone,”  wrote  Bolingbroke.  And  Tories  had 
the  mortification  of  seeing  the  new  monarchy  ushered  in  by 
the  insignificant  George,  Elector  of  Hanover,  whose  temper 
was  that  of  “a  gentleman  usher,”  states  Green ;  which  meant 
that  thereafter  the  glamor  of  royalty  would  signify  nothing — 
the  power  of  the  Crown  was  gone.  The  Georges  were  con¬ 
tent  with  the  role  of  “Constitutional  King”;  to  accept,  in 
short,  the  complete  subordination  of  the  Crown  to  Parlia¬ 
ment.  “No  sovereign  since  Anne’s  death  has  appeared  at  a 
Cabinet  Council  or  has  ventured  to  refuse  his  assent  to  an  Act 
of  Parliament,”  states  Green.  And  while  the  indirect  influ¬ 
ence  of  the  King  has  always  remained  strong  and  effective — 
since  all  dread  that  he  might  use  that  power  in  any  struggle 
against  the  liberty  of  the  people  has  been  removed — the  power 
of  the  Legislature  has  been  supreme  in  Britain  since  the  death 
of  Anne.  It  was  probably  this  great  political  change  in  the 
homeland  with  the  accession  of  George  I  in  1714,  that  influ¬ 
enced  Governor  Hunter  to  bow  to  the  will  of  the  New  York 
Assembly  in  1715. 
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Werner,  in  his  “Constitutional  History  of  New  York,” 
draws  other  deductions  from  these  English  constitutional 
changes  which  wrought  such  important  constitutional  change 
in  the  New  York  system;  his  more  detailed  interpretations 
are  given  below.9 

From  1715  to  1719,  when  his  administration  ended,  Gov¬ 
ernor  Hunter  was  on  comparatively  good  terms  with  the  New 
York  Assembly,  though  not  such  as  to  justify  his  closing  ad¬ 
dress  to  the  Assembly.  He  congratulated  the  House  on  the 
“improved  condition  of  the  people.”  This  had  basis  in  fact, 
but  when  he  expressed  a  hope  that  “as  the  very  name  of  fac¬ 
tion  or  party  seems  to  be  forgotten,  may  it  ever  be  in  ob¬ 
livion.”  Governor  Hunter  seemed  to  forget  at  least  one  exist¬ 
ing  institution  which  if  it  did  not  bring  party  friction  was 
always  a  rankling  sore,  preventing  amity  and  good  will  be- 

9.  The  Governor  of  New  York,  throughout  this  contest,  represented  the 
real  spirit  of  the  English  monarchies.  The  election  of  William  and  Mary 
established  the  right  of  Parliament  to  control  the  Crown.  Mary  died  three 
years  before  the  veto  of  the  Charter  of  Liberties,  and  William  came  to  his 
death  five  years  thereafter;  Anne  succeeding  by  virtue  of  the  Bill  of 
Rights.  George  I  became  sovereign  one  year  before  Governor  Hunter’s 
surrender,  by  virtue  of  the  Act  of  Settlement,  and  his  successors  hold  the 
same  title.  But  William  was  nevertheless  disposed  to  fully  assert  the 
Royal  prerogative,  and  Anne  was  by  nature  as  despotic  as  her  father 
(James  II).  They  were  compelled  to  recognize  the  power  of  Parliament, 
but  they  resented  it,  nevertheless;  the  representatives  of  the  landowners, 
who  were  the  voters,  asserting  their  absolute  control  of  taxation.  The 
two  preceding  sovereigns  had  been  voted  a  revenue  for  life,  and  Parliament 
now  saw  the  error.  The  first  act  of  the  new  Parliament  of  William  and 
Mary  was  to  restrict  the  revenue  grant  to  four  years.  William  resented 
this,  whereupon  Parliament  voted  only  annual  supplies,  and  the  policy  has 
been  since  maintained,  as  affording  the  only  effective  way  of  controlling 
the  Executive.  Parliament  also  took  the  control  of  the  army,  but  it  left  the 
control  of  trade  to  the  Crown,  and  no  one  proposed  to  remove  the  censor¬ 
ship  of  the  press.  Religious  toleration  was  secured,  and  the  practice  of 
choosing  a  homogeneous  Ministry  from  the  majority  in  Commons  was 
introduced.  But  it  was  under  the  Whig  Junto  that  the  Charter  of  Liberties 
was  repealed.  The  same  year  (1697),  by  the  Peace  of  Ryswick,  William 
succeeded  in  his  policy  against  France.  The  accession  of  the  Tories  to 
power  gave  William  an  opportunity  to  prove  that  a  consummate  statesman 
may  bend  adverse  elements  to  his  will.  The  Grand  Alliance  and  the  Whig 
war  received  the  reluctant  approval  of  Tories,  when  the  Tory  Marlborough 
was  given  command;  who  pushed  the  King's  policy  to  a  successful  issue. 
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tween  Crown  and  colony,  if  that  were,  indeed,  ever  possible. 
Acting  on  the  advice  of  his  Council,  Governor  Hunter  had,  in 
1712,  begun  to  exercise  the  office  of  chancellor,  in  a  reorgan¬ 
ized  Court  of  Chancery.  He  had  appointed  Rip  van  Dam  and 
Adolph  Phillipse  as  masters  in  chancery,  and  in  a  proclama¬ 
tion  had  announced  that  the  court  would  sit  weekly.  The 
Assembly  had  strongly  protested  against  this  action,  taken 
without  their  consent.  And  the  dispute  was  still  active  in 
1719,  when  the  governorship  passed  from  Hunter  to  Burnet. 
There  were  other  causes  for  dissension  inherited  by  Governor 
Burnet,  but  this  troublesome  matter  of  the  courts  was  the 
worst. 

William  Burnet,  son  of  Bishop  Burnet,  administered  the 
colony  with  moderate  success,  aided  perhaps  by  the  constitu¬ 
tional  change  of  1715,  which  gave  the  Assembly  more  scope. 

After  William’s  death,  Anne  was  compelled  to  declare  from  the  throne  her 
purpose  to  continue  his  policy.  She  did  it,  and  in  1707  became  the  first 
sovereign  of  the  United  Kingdom  of  Great  Britain.  The  Tories  grew 
more  bitter  against  the  war,  and  in  1708  Marlborough  was  compelled  to  try 
to  save  himself  by  urging  the  Queen  to  restore  the  Whigs  to  power.  In 
1710,  however,  the  Tories  returned  to  power  and  in  1712  the  fall  of  Marl¬ 
borough  was  made  complete,  by  the  creation  of  twelve  Tory  peers.  Thus, 
was  finally  consummated  the  great  constitutional  revolution  by  which  Parlia¬ 
mentary  sovereignty  became  the  organic  law  of  Great  Britain.  The  Treaty 
of  Utrecht  was  signed  in  1713,  and  George  I  acceded  to  the  throne  in  1714. 
Under  him  and  his  successor  the  Crown  exercised  no  power.  In  character 
insignificant,  with  no  personal  attachments,  Parliament  had  no  difficulty  in 
riveting  its  control  of  government.  A  Whig  administration  came  into 
power  with  George  I,  and  under  this  administration  New  York  finally 
succeeded  in  establishing  Legislative  supremacy.  The  strong  hearts  and 
stout  arms  of  the  colonists,  however,  alone  brought  deliverance.  They  re¬ 
ceived  no  support,  either  from  Whig  or  Tory  ministries.  This,  the  great 
contest  for  civil  liberty  proceeded  in  this  colony  side  by  side  with  the  great 
revolution  in  Great  Britain,  and  triumphed  with  it,  and  over  all  administra¬ 
tions,  both  at  home  and  in  the  province. 

The  victory  of  the  People  went  beyond  the  Parliamentary  successes 
in  Great  Britain.  It  not  only  established  the  great  doctrine  that  the  Exec¬ 
utive  shall  collect  no  taxes  not  first  granted  by  the  Legislative  power ;  but  it 
established  the  important  principle  that  the  taxes  shall  be  collected  and  paid 
over  to  the  Executive  by  the  servants  of  the  Assembly,  in  such  manner  as 
the  Assembly  may  direct.  The  People,  through  their  representatives,  took 
absolute  control  of  revenue;  no  longer  as  a  grant  to  Royalty,  but  as  the 
Sovereign,  raising  the  money  needed  to  pay  its  own  expenses  and  the 
salaries  of  its  agents  and  subordinates. — Ibid,  pp.  78-80. 
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His  record,  in  general,  was  good,  but  he  stumbled  disastrously 
in  the  exercise  of  the  chancellorship  of  the  Equity  Court. 
This  seemed  to  him  to  be  a  prerogative  of  the  Governor;  and 
he  delighted  in  the  exercise  of  it.10  But  he  was  not  well  fitted 
for  judicial  office.  He  was  impulsive,  and  some  of  his  hasty 
decisions  as  chancellor  increased  his  enemies,* 11  adding  many 
among  the  traders  when  he  forbade  trading  with  the  French. 
Burnet  was  also  unfortunate  in  literary  efforts,  a  commentary 
he  wrote  on  the  Book  of  Revelations  prompting  the  New  Jer¬ 
sey  Assembly,  it  is  said,  to  pass  “An  Act  against  denying  the 
divinity  of  our  Saviour,  Jesus  Christ,  the  doctrine  of  the 
Blessed  Trinity,  the  truth  of  the  Holy  Scriptures  and  spread¬ 
ing  Atheistical  Books.”  Still,  his  actions  as  chancellor  rankled 
most.  Opposition  reached  such  intensity  in  1727  that  the  New 
York  General  Assembly,  on  the  closing  day  of  its  session  and 
of  the  Nineteenth  Assembly,  adopted  resolutions  denouncing 
Burnet’s  action  in  setting  up  a  Court  of  Chancery  that  ren¬ 
dered  “the  Libertys  and  properties  of  the  subjects  extremely 
Precarious,”  and  had  brought  ruin  to  some  subjects  and  im¬ 
prisonment  to  others.  The  Governor’s  insistence  in  conduct- 

10.  The  office  of  chancellor  was  his  delight.  He  made  a  tolerable 
figure  in  the  exercise  of  it,  though  he  was  no  lawyer,  and  had  a  foible  very 
unsuitable  for  a  judge.  I  mean  his  resolving  too  speedily,  for  he  used  to 
say  to  himself,  “I  act  first  and  think  afterwards.’’ — Smith’s  “History  of 
New  York,”  Vol.  I,  p.  249. 

11.  His  interest  in  chancery  affairs  was  one  of  the  causes  which  ulti¬ 
mately  led  to  his  removal  as  governor.  One  of  these  related  to  the  French 
congregation  of  New  York  City,  which  had  by  that  time  become  large 
and  flourishing.  A  difference  had  arisen  between  the  members  of  the 
church  in  regard  to  the  pastorate,  and  the  incumbent  of  that  office,  the  Rev¬ 
erend  Louis  Rou,  being  removed  by  the  consistory,  filed  a  bill  in  chancery  to 
compel  the  consistory  to  reverse  its  action.  When  the  case  came  up  the 
consistory  pleaded  against  the  jurisdiction  of  the  court,  and  this  plea  was 
overruled  by  the  governor.  The  opponents  of  Mr.  Rou,  seeing  clearly  the 
final  outcome  of  the  case  in  the  hands  of  the  governor  as  chancellor,  left 
the  church  and  became  thereafter  frank  and  outspoken  enemies  of  Burnet ; 
among  these  was  Stephen  de  Lancey,  then  one  of  the  leading  men  of  the 
province.  Adolph  Phillipse  also  had  become  estranged  from  the  govern¬ 
ment  on  account  of  a  suit  which  he  had  in  chancery  in  relation  to  a  dif¬ 
ference  about  money  matters  with  a  former  business  partner.  In  chan- 
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ing  this  court,  and  of  assuming  the  chancellorship  of  it,  was 
all  the  more  exasperating  because  the  Assembly  felt  that  “the 
erecting  and  exercising  in  this  colony  a  Court  of  Equity  or 
Chancery  .  .  .  without  Consent  in  General  Assembly  is 
unwarrantable  and  Contrary  to  the  laws  of  England.”  The 
Assembly  further  resolved  that  in  the  next  session  a  bill  “to 
make  null  and  void  all  acts,  decrees  and  proceedings  of  the 
court  under  Burnet”  would  be  introduced.  Alas!  The  Nine¬ 
teenth  Assembly  did  not  again  sit. 

When  these  resolutions  were  brought  to  the  notice  of  the 
Governor  and  his  Council,  the  latter  forthwith  declared  that 
they  looked  upon  the  resolutions  of  the  Assembly  “as  unwar¬ 
rantable  and  highly  Injurious  to  his  Majesty’s  Prerogative  for 
the  recovery  of  his  just  Rights  in  this  Province,  and  to  the 
Libertys  and  propertys  of  the  Subject,  who  would,  if  the  said 
Resolutions  were  of  any  force,  be  thereby  deprived  of  all  rem- 
edys  in  Equity  which  they  are  entitled  unto  by  the  Laws  and 
fundamental  Constitution  of  Great  Britain.”  In  addition,  the 
Council  ordered  that  “this  Minute  be  published  and  printed 
and  dispersed  throughout  this  Province  And  that  the  Gentle¬ 
men  of  this  Board  or  any  five  of  them  be  a  Committee  to  make 
their  observations  on  the  said  Resolves  &  that  they  may  report 
their  opinion  thereon  to  this  Board.” 

It  was  not  until  August  30,  1728,  however,  that  the  com- 

cery  the  governor  dismissed  the  bill  of  Phillipse,  who  thereafter  was  one 
of  the  governor’s  active  opponents. 

Thus  having  arrayed  two  of  the  strongest  and  most  influential  men  of 
the  province  against  him,  Governor  Burnet  found  that,  for  the  rest  of  his 
career  as  a  governor,  he  had  a  difficult  path  to  pursue.  Upon  the  meeting 
of  the  Assembly  in  September,  1725,  Adolph  Phillipse  was  elected  speaker, 
and  Stephen  De  Lancey  was  one  of  the  new  members.  The  governor 
refused  to  administer  the  oath  to  De  Lancey,  averring  that  he  was  not  a 
citizen,  but  the  assembly  favored  De  Lancey  and  availed  itself  of  the  occa¬ 
sion  to  declare  its  right  to  judge  of  the  qualification  of  its  own  members, 
asserting  that  the  governor  had  no  authority  in  such  matters.  Thereafter, 
the  combined  influence  of  De  Lancey  and  Phillipse  was  brought  strongly  to 
bear  against  the  governor,  and  all  the  governor’s  supporters  and  most  of 
the  members  of  the  assembly  supported  them  in  this  opposition. — Chester’s 
“Legal  and  Judicial  History  of  N.  Y.,”  Vol.  I,  pp.  243-45. 
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mittee  reported  to  the  Council  ;12  and  by  that  time  Burnet  was 
no  longer  Governor  of  New  York  and  the  Jerseys.  Moreover, 
his  successor,  John  Montgomerie,  a  former  groom  of  the 
chamber  of  George  II,  was  so  chary  of  countering  the  will  of 
the  Assembly  that  he  refused  to  act  as  chancellor  of  the  Court 
of  Equity  until  ordered  to  do  so,  it  is  said.  Montgomerie 
reached  New  York  on  April  15,  1728,  and  very  soon  there¬ 
after  Burnet  left  for  Boston,  having  been  appointed  Governor 
of  the  Massachusetts  Bay  Province,  where  he  died  an  acci¬ 
dental  death  eighteen  months  later. 

Governor  Burnet  had  dissolved  the  Nineteenth  Assembly 
on  November  25,  1727,  the  day  upon  which  the  House  resolu¬ 
tions,  so  obnoxious  to  him  and  his  Council,  were  adopted. 
Montgomerie,  therefore,  was  able  to  start  with  a  clean  legisla¬ 
tive  slate,  as  it  were.  The  Twentieth  Assembly  began  its  first 
session  on  July  23,  1728.  The  Nineteenth  and  Eighteenth 
had  been  stormy  Assemblies  of  but  one  session,  but  the 
Twentieth  was  to  have  almost  as  long  a  life  as  the  Seven¬ 
teenth,  dissolution  not  coming  until  1737.  Its  composition 
was  not  much  different  from  that  of  the  Nineteenth  Assembly. 

12.  At  the  meeting-  of  the  council,  August  30,  1728,  the  committee,  of 
which  Cadwalader  Colden  was  chairman,  made  its  report  to  the  governor 
in  council,  in  which,  however,  they  content  themselves  with  reflecting  upon 
the  motives  and  the  irregular  manner  of  passing  the  resolutions  rather  than 
answering  the  alleged  grievances,  and  wishing  the  assembly’s  resolves 
might  never  affect  “the  propertys  and  Libertys  of  the  people  more  than  any 
Act  of  Council.”  It  is  declared,  however,  “that  unless  such  attempts  as 
this  be  Effectually  discouraged,  The  Authority  of  His  Majesty’s  Courts 
may  often  be  in  danger  from  the  Artifices  of  popular  man  That  Judges  may 
be  frightened  even  in  Cases  where  the  King  is  highly  concerned  from  giv¬ 
ing  Judgment  against  a  Leading  man  of  an  Assembly,  and  that  the  poor  may 
have  no  means  Left  of  Defending  or  receiving  their  right  when  Invaded 
by  rich  &  powerful  men.  If  such  an  open  invasion  of  the  King’s  prerog¬ 
ative  should  now  be  passed  with  neglect,  any  Discourse  of  it  for  the  future 
may  become  the  Test  of  the  people.”1  Finally,  “we  must  Zealously  En¬ 
deavor  to  discourage  all  attempts  on  the  Royal  prerogative  &  the  Safety  of 
the  people  in  the  properties  &  Liberties  from  whatever  hands  they  come. 
The  prerogative  of  the  Crown  is  so  closely  interwoven  with  the  Safety  of 
the  People  that  no  attempt  can  be  made  upon  one  without  manifest  Injury 
to  the  other.” — Redfield’s  “English  Colonial  Polity  and  Judicial  Jurisdiction, 
1664-1776,”  “History  of  Bench  and  Bar  of  New  York”  (1897). 
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New  York  City  was  again  represented  by  four  of  its  leading 
citizens — Stephen  de  Lancey,  Adolph  Phillipse,  Garret  van 
Horne,  and  Anthony  Rutgers.  They  had  sat  in  the  Nine¬ 
teenth,  and  had  bitterly  opposed  Burnet.  Adolph  Phillipse, 
whose  election  to  the  Speakership  of  the  Seventeenth  Assem¬ 
bly  had  been  the  beginning  of  the  trouble  for  Governor  Burnet 
was  again  Speaker;  and  within  the  first  week  it  was  quite 
evident  that  the  Twentieth  Assembly  meant  to  retain  a  firm 
grip  of  the  government.  A  resolution  was  passed  on  July  30, 
1728,  “that  for  any  act,  matter,  or  thing  done  in  General  As¬ 
sembly,  the  members  thereof  are  accountable  and  answerable 
to  the  House  only,  and  to  no  other  persons  whatsoever.” 
Attorney-General  Bradley,  writing  to  the  Lords  of  Trade, 
deplored  this,  by  which  “the  Assembly  seem  in  express  words 
to  claim  an  independency.”  The  Assembly  threatened  with 
expulsion  members  who  would  disclose  their  secrets.  Their 
animosity  against  Crown  officers  was  so  pointed  that,  wrote 
Bradley :  “Persons  in  power  dare  not  yet  venture  to  displease 
these  people  so  far  as  to  show  much  countenance  to  officers 
of  the  Crown.” 

The  Assembly,  in  1729,  with  the  approval  of  the  Governor, 
closely  considered  the  salaries  of  all  the  officers  of  the  Gov¬ 
ernment,  increasing  some  but  reducing  most.  As  a  member 
of  the  Council,  Lewis  Morris,  Jr.,  son  of  the  Chief  Justice, 
protested  against  the  signing  of  the  warrants  by  the  Gov¬ 
ernor  ;  but  the  Governor  was  so  far  in  accord  with  the  policy 
of  the  Assembly,  or  so  anxious  to  avoid  friction  with  the 
House,  that  he  signed  the  warrants,  and  gave  further  evi¬ 
dence  of  his  alignment  with  the  Assembly  by  removing  Mor¬ 
ris  from  his  Council.  The  latter’s  place  was  taken  by  Phillip 
van  Cortland,  “a  man  more  inclined  to  give  up  the  rights  of 
the  Crown,”  wrote  Morris,  in  a  letter  of  complaint  to  the  Lords 
of  Trade  in  1732.  It  might  in  passing  be  noted  that  the  stipend 
of  his  father,  Lewis  Morris,  as  Chief  Justice,  was  reduced, 
by  the  signed  warrants,  from  £300  to  £260;  so  that  loyalty 
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to  the  Crown  and  King  may  not  have  been  the  only  reason 
for  Morris’  vehement  protest. 

There  is  no  doubt  that  the  Assembly  recognized  that  they 
had  a  man  of  mild  temperament  to  deal  with  in  Governor 
Montgomerie  ;12a  but  it  is  also  not  to  be  doubted  that  the 
Assemblymen  were  at  that  time  so  determined  to  hold  firmly 
the  reins  of  government,  in  regard  to  taxation  and  expendi¬ 
tures  at  all  events,  that  they  would  have  been  as  insistent 
with  even  the  strongest  governor.  The  Morrises,  father  and 
son,  were  both  popular  men,  and  had  been  prominent  in  As¬ 
sembly  and  Council  for  many  years ;  but  even  though  the  As¬ 
sembly  plans  for  economy  affected  the  pocket  of  this  family, 
it  did  not  cause  the  legislators  to  deviate  in  the  slightest  from 
their  set  course.  Certainly,  the  Lower  House,  the  Assembly, 
had  gone  very  far  by  this  time,  in  assuming  even  legislative 
control  of  executive  power.  The  significance  of  this  trend 
was  pointed  out  to  the  Lords  of  Trade,  by  Attorney-General 
Bradley  in  November,  1729.  “Most  of  the  previous  and  open 
steps,”  he  said,  “which  a  dependent  province  can  take  to 
render  itself  independent  at  their  pleasure,  are  taken  by  the 
Assembly  of  New  York.”13 

12a.  He  is  represented  to  us,  however,  in  all  accounts  of  him  as  a 
person  of  very  dull  intellect.  But  he  possessed  the  eminent  merit,  unusual 
in  persons  of  his  caliber,  of  acknowledging  his  deficiency,  of  not  pretending 
to  know  more  than  he  did.  .  .  . — “Memorial  History  of  New  York,” 
Vol.  II,  180. 

12a.  Governor  Burnet’s  successor  in  New  York  was  Colonel  John 
Montgomery.  He  was  fresh  from  Court,  having  been  Gentleman  of  Honor 
to  George  II,  while  Prince  of  Wales.  He  was  a  soldier  by  profession, 
though  a  courtier  by  practice.  He  knew  something  of  diplomacy,  but  very 
little  of  the  world  in  general.  He  had  spent  an  indolent,  frivolous  life,  and 
was  without  sufficient  character  to  inspire  opposition. — Lamb’s  “History  of 
the  City  of  New  York,”  Vol.  I,  p.  525. 

13.  Among  these  steps  he  instances  first,  that  “they  have  long  struggled 
for  and  at  last  gained  their  point,  viz.,  that  the  salaries  of  all  officers  of  the 
Crown  should  be  such  as  they  are  pleased  to  vote  them.”  Again,  he  says, 
“the  Assembly  of  late  will  never  pass  any  money  bill  unless  some  injurious 
bill  to  Her  Majesty’s  prerogative  and  interest  be  passed  at  the  same  time, 
which  (as  things  are  at  present  circumstanced)  must  be  complied  with  or 
no  money  can  be  had  for  the  necessary  support  of  government.  The  As- 
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Montgomerie,  may  not  have  been  of  strong  character  or 
commanding  personality,  but  he  certainly  succeeded  in  getting 
readier  grants  from  the  Assembly  than  either  Hunter  or 
Burnet.14  He  was  not  of  contentious  mind,  and  so  his  admin¬ 
istration,  while  not  uneventful  was  not  stormy.  As  to  Chan¬ 
cery  jurisdiction,  he  may  not  have  been  as  dull  and  incapable 
as  he  would  like  the  politicians  and  public  men  of  New  York 
to  believe.  Behind  a  veneer  of  indolence  may  have  lain  a 
shrewd  mind.  That  he  was  not  lacking  in  intelligence  may 
be  inferred  from  one  notable  item  of  an  inventory  of  the  effects 
of  Governor  Montgomerie,  taken  soon  after  his  sudden  death 

sembly  likewise  appoint  a  Treasurer  of  their  own,  though  Her  Majesty 
has  a  Receiver-General  Here.” 

The  Attorney- General  complained  that  they  had  threatened  with  ex¬ 
pulsion  those  who  have  disclosed  their  secrets,  and  preferred  other  accusa¬ 
tions.  In  their  votes  of  the  30th  July,  1728,  they  have  resolved  “that  any 
act,  matter  or  thing  done  in  General  Assembly,  the  members  thereof  are 
accountable  and  answerable  to  the  House  only,  and  to  no  other  persons 
whatsoever,”  said  he,  “by  which  resolve  the  Assembly  seem  in  express 
words  to  claim  an  independency,  for  none  but  a  supreme  power  can  be 
exempted  from  rendering  an  account  of  their  actions.”  This  supremacy 
of  the  People  was  quite  displeasing  to  the  law  officer  of  the  province. 
“Persons  in  power  dare  not  yet  venture  to  displease  these  people  so  far 
as  to  show  much  countenance  to  officers  of  the  Crown.  Assemblies  seem 
already  to  be  got  beyond  all  manner  of  check  or  restraint  whatsoever,  and 
this  at  a  time,  too,  when  other  neighboring  provinces  seem  to  show  the 
same  kind  of  spirit,  and  a  strong  intention  to  take  the  earliest  opportunity 
of  setting  up  for  themselves.  While  assemblies  dare  act  thus,  and  seem  to 
have  it  in  their  power  to  obtain  what  laws  they  please,  how  can  Her 
Majesty’s  interests  be  secure  in  so  remote  a  country?  Would  it  not  be  ad¬ 
visable  that  a  commissioner  of  the  Crown  sit  with  the  Assembly  as  in 
Scotland,  and  that  the  officers  of  the  Crown  be  rendered  independent?” — 
“Civil  List  of  New  York,”  1888  edition,  pp.  80-81. 

14.  .  .  .  his  indulgent  or  indolent  good  nature  enabled  him  to  act  more 
harmoniously  than  his  able  predecessors  or  successors  with  the  refractory 
provincial  assemblies.  In  the  matter  of  that  burning  question  regarding 
the  grant  of  revenue  without  specified  appropriations,  and  for  a  number  of 
years  at  once  instead  of  from  year  to  year,  around  which  the  battle  of 
popular  rights  and  royal  prerogative  had  raged  and  was  yet  to  rage  for 
many  a  year,  Montgomerie  actually  obtained  more  concessions  than  had 
Hunter  or  Burnet,  because  he  brought  no  special  pressure  to  bear,  and 
advanced  no  unpalatable  arguments  in  support  of  the  claims  of  the  crown. 
We  may  regard  the  Montgomerie  administration,  therefore,  as  a  suspension 
of  the  struggle  which  made  us  a  nation  at  last. — “Memorial  History  of 
New  York,”  Vol.  II,  p.  180. 
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in  1731  ;  it  showed  that  he  had  possessed  a  private  library  of 
1,400  volumes,  a  possession  which  would  have  been  remark¬ 
able  even  had  it  belonged  to  a  man  of  the  learned  professions 
at  that  time.15  Maybe,  his  aversion  to  taking  office  as  Chan¬ 
cellor  of  the  Court  of  Chancery  lay  more  in  his  reluctance  to 
exert  himself  unnecessarily  than  to  a  belief  that  that  office  had 
brought  disaster  to  some  of  his  predecessors.  At  all  events,  he 
contrived  to  make  his  connection  with  it  inoffensive.  “In  it 
he  never  gave  a  decree  and  issued  no  more  than  three  orders, 
and  even  these,  both  as  to  form  and  matter,  were  first  settled 
by  the  Council.”  He  died  during  a  small-pox  epidemic  in 
1731,  death  coming  during  the  night  of  June  30-July  i.16  He 
had  many  friends  among  the  people  of  New  York,  and  few 
enemies.17 

The  only  outstanding  event  of  his  administration  was  the 


15.  The  Public  Library  of  New  York  was  founded  during  the  Mont¬ 
gomerie  administration,  beginning  with  only  1,700  volumes,  and  another 
small  private  collection. 

16.  On  pp.  921  and  924  of  “Documents  Relative  to  the  Colonial  His¬ 
tory  of  New  York”  are  two  of  Van  Dam’s  letters,  dated  July  1  and  Sep¬ 
tember  11,  1731,  respectively.  In  the  first  he  refers  to  Governor  Mont¬ 
gomerie  as  having  “departed  this  life  last  night.”  In  the  second  letter  he 
is  more  explicit :  “I  hope  the  accompt  I  transmitted  to  your  Lordships  by 
way  of  Boston  and  Bristol  on  the  1st  of  July  last,  of  the  death  of  our  late 
Govr.  Coll.  Montgomerie,  being  the  next  day  after  his  decease,  has  been 
laid  before  your  Lordships.”  Still  the  Council  Minutes  are  probably  more 
exact.  Entry  of  July  1,  1731,  after  stating  that  the  Board  convened  at 
6  o’clock  a.  m.,  because  his  Excellency  had  “about  an  hour  ago  departed  this 
life.”— See  Coimcil  Minutes  XVI,  III ;  also  “Doc.  Rel.  Col.  Hist.  N.  Y.,” 
V;  840,  921,  924.  The  “Journal  of  the  General  Assembly  of  New  York” 
decides  the  point,  entry  of  August  25,  1731,  when  first  session  under  Rip 
van  Dam  opened,  reads,  as  to  Montgomerie’s  death :  “our  late  Governor, 
John  Montgomerie,  Efq.  (who  departed  this  Life  on  the  first  Day  of 
July,  1731).” — See  “Journal  of  the  General  Assembly  of  the  Colony  of 
New  York,  1691-1743,”  p.  623. 

17.  The  sudden  death  of  Governor  Montgomery  on  the  1st  of  July, 
1731,  cast  a  brief  shadow  over  the  skies.  He  had  avoided  quarrels,  conse¬ 
quently  had  made  few  enemies.  He  had  had  no  particular  scheme  to  pur¬ 
sue  for  his  own  or  others’  aggrandizement,  and,  drifting  along  in  a  peace¬ 
ful,  uninterrupted  stream  of  commonplaces,  was  regarded  as  amiable,  and 
probably  came  as  near  inspiring  affection  as  is  possible  for  any  good- 
natured,  inactive  man  of  moderate  abilities. — Lamb’s  “History  of  the  City 
of  New  York,”  Vol.  I,  p.  536. 
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granting  of  a  new  municipal  charter  to  New  York  City.  It  is 
known  as  Montgomery’s  Charter,  and  in  later  periods  proved 
to  be  a  very  important  factor  in  the  development  of  the  city. 
It  weathered  all  the  changes  incident  to  the  Revolutionary 
period,  and  the  drastic  alteration  of  status  of  State  and  Nation. 
While  the  British  occupied  New  York  during  the  Revolution, 
its  functions  were  suspended,  but  the  State  Constitution  of 
1777  and  that  of  1821  confirmed  the  charter  in  all  its  essential 
particulars  so  that,  as  Chancellor  Kent  wrote  in  1836:  “It  re¬ 
mains  to  this  day  with  much  of  its  original  form  and  spirit, 
after  having  received  by  statute  such  modifications  and  such 
a  thorough  enlargement  in  its  legislative,  judicial  and  execu¬ 
tive  branches,  as  were  best  adapted  to  tne  genius  and  wants  of 
the  people,  and  to  the  astonishing  growth  and  still  rapidly  in¬ 
creasing  wealth  and  magnitude  of  the  city.”18 

Upon  the  death  of  Governor  Montgomerie,  the  government 
devolved  upon  Rip  van  Dam.  This  was  quite  regular  and  in 
accordance  with  Governor  Montgomerie’s  instructions  as  to 
his  successor  in  case  of  his  death  ;19  and  in  view  of  the  subse¬ 
quent  dispute  between  Van  Dam  and  Governor  Cosby,  it  was 
well  that  one  point  in  connection  with  the  succession  was  care¬ 
fully  considered  and  definitely  settled,  viz :  the  emoluments  of 
office  to  which  President  Van  Dam  would  be  entitled.  On 
September  3,  the  Council  had  before  them  the  question  of 
passing  the  warrant  for  two  months’  salary  to  V an  Dam  as 
Acting-Governor.  Consideration  was  postponed,  a  full  Coun¬ 
cil  not  being  present ;  meanwhile  a  committee  was  appointed 
to  consider  the  question.  The  matter  was  also  referred  to  in 
the  Assembly,  and  the  Speaker  preferred  to  leave  the  decision 
to  the  Council.  Final  action  was  taken  on  February  7,  1732, 

18.  Kent’s  “Book  of  Charters  of  New  York.” 

19.  These  were  clear  to  the  effect  that  until  the  next  governor  should 
arrive  from  England  the  duties  of  Chief  Magistrate  were  to  devolve  upon 
the  member  who  had  been  longest  in  the  Council,  and  by  virtue  of  which 
he  was  also  president  thereof. — See  “Council  Minutes,”  XVI,  p.  in. 
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the  Board  then  deciding  that  “the  President  is  Entitled  to  the 
whole  Sallary”  settled  on  the  late  Governor.20 

Van  Dam,  who  is  always  referred  to  as  President  (of  the 
Council)  not  as  Lieutenant-Governor  or  Acting-Governor,  was 
a  man  of  wealth  and  was  highly  esteemed.  He  was  level¬ 
headed,  and  made  no  effort  to  overreach  his  authority.  His 
acts  were  consistent  with  those  of  an  honest  servant  of  the 
public,  and  he  quietly  but  resolutely  maintained  his  views  of 
right  and  justice  without  regard  even  to  himself.  He  felt  him¬ 
self  entitled  to  the  salary  that  had  been  settled  on  Montgom¬ 
erie,  but  he  steadfastly  refused  to  take  the  opportunity  of 
lucrative  perquisites  that  would  come  to  the  Governor  as 
Chancellor  of  the  Court  of  Chancery.  Van  Dam  was  opposed 
to  such  courts,  and  refused  to  take  the  oaths  as  Chancellor, 
“notwithstanding  direct  instructions  from  the  English  Gov¬ 
ernment,  and  the  damage  it  was  likely  to  inflict  upon  the 
revenue.” 

Van  Dam,  it  appears,  had  not  a  very  thorough  understand¬ 
ing  of  the  English  language.  One  not  unfriendly  critic  re¬ 
ferred  to  Van  Dam  and  to  another  member  of  Montgomerie’s 
Council,  in  this  respect,  as  follows:  “If  they  understand  the 
common  discourse,  ’t  is  as  much  as  they  do.”  Historian  Smith 
averred  that  Van  Dam  was  “distinguished  more  for  the  in¬ 
tegrity  of  his  heart  than  his  capacity  to  hold  the  reigns  of 
government.”  However,  no  one  can  with  reason  accuse  Van 
Dam  of  having  the  Crown  rather  than  the  People  in  mind. 
And,  after  the  arrival  of  the  next  Governor,  Cosby,  he  showed 
that  he  did  not  lack  tenacity  of  purpose.  Van  Dam  had  been 
a  councillor  for  twenty-nine  years,  and  was  one  of  the  most 

20.  “The  warrant  for  the  payment  of  the  President’s  Sallary  being  this 
day  moved  to  the  Board,  and  the  reasons  for  and  against  the  Presidents 
having  the  whole  Sallary  settled  on  the  late  Governour  being  read,  and 
Maturely  considered  of,  It  is  the  opinion  of  the  Board  that  the  President 
is  Entitled  to  the  whole  Sallary  and  afterwards  a  Warrant  for  paying  the 
President  the  Sum  of  £390  for  his  Quarters  Sallary  after  having  been  read 
was  signed  by  his  Honour.” — “Council  Minutes,”  XVI,  178. 
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substantial  merchants  of  New  York,  so  that  when  Cosby,  soon 
after  reaching  New  York,  demanded  that  Van  Dam  deliver  to 
him  one-half  of  his  salary  as  Acting-Governor — in  accordance 
with  Cosby’s  understanding  with  the  King,  when  commis¬ 
sioned — Van  Dam  did  not  hesitate  to  refuse;  and  persisted  in 
his  refusal  when  threatened  with  legal  proceedings.  At  least, 
he  refused  to  share  his  salary  with  Cosby,  if  the  latter  would 
not  share  the  larger  sum  he  had  received,  while  still  in  Eng¬ 
land,  out  of  New  York  funds  for  certain  services.21 

Cosby  decided  to  prosecute  Van  Dam,  and  the  latter  deter¬ 
mined  to  sue  the  Governor.  The  sympathy  of  the  people  was 
with  Van  Dam,  and  more  positively  on  his  side  after  Cosby 
had  decided  to  erect  a  Chancery  Court  to  try  the  case.  An 
equity  court  had  of  course  been  especially  obnoxious  to  the 
people  of  New  York  for  several  decades  but  that  created  by 
Cosby  for  his  own  purposes  was  especially  so.  He  would  have 
preferred  to  institute  proceedings  in  the  ordinary  way  in  the 
Supreme  Court  but  could  not  do  so,  the  case  being  one  of  ac¬ 
count  and  as  such  cognizable  only  in  a  court  of  equity.  But 
obviously  he  could  not  hear  his  own  cause,  which  he 
would  have  to  do  if  brought  in  the  regular  way  before 
the  Court  of  Chancery,  of  which  he,  as  Governor,  was  ex  officio 
Chancellor.  So,  on  December  4,  1732,  he  promulgated  an  ordi- 

21.  Van  Dam  caused  still  fiercer  emotions  in  the  breast  of  the  new¬ 
comer  (Cosby)  when  a  settlement  of  accounts  was  instituted.  Van  Dam. 
who  had  been  in  the  governor’s  chair  for  thirteen  months,  received  the 
salary.  Cosby  brought  with  him  the  king’s  order  for  an  equal  division 
(between  himself  and  the  President  of  the  Council)  of  the  salary,  emolu¬ 
ments,  and  perquisites  since  the  commencement  of  Van  Dam’s  adminis¬ 
tration.  Cosby  proceeded  to  demand  one-half  of  the  salary  which  Van 
Dam  had  received.  The  latter  was  willing  to  divide  the  salary,  but  it  must 
be  with  division  also  of  emoluments  and  perquisites,  according  to  the  sov¬ 
ereign’s  order.  Van  Dam  was  aware  that  Cosby  had  received,  while  yet  in 
England,  for  pretended  services  and  expenditures  for  Indian  presents  never 
given,  for  overcharges  of  clothing,  subsistence,  etc.,  for  troops,  sums  of 
money  which  exceeded  what  had  been  paid  to  himself  by  over  £2,400. 
The  governor  refused  to  divide,  and  Van  Dam  not  only  refused  to  refund 
any  part  of  the  salary,  but  demanded  the  balance  due  him.” — Lamb’s  “His¬ 
tory  of  N.  Y. Vol.  II,  p.  538. 
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nance  enabling  judges  of  the  Supreme  Court  to  sit  as  a  Court 
of  Exchequer;  and  he  appointed  Stephen  de  Lancey  and 
Adolph  Philipse  to  act  with  Chief  Justice  as  equity  judges. 
His  cause  seemed  to  be  safe,  for  De  Lancey  and  Philipse  were 
in  full  sympathy  with  Cosby.  Van  Dam  was  represented  by 
William  Smith  and  James  Alexander,  both  eminent  lawyers. 
They  contended  that  the  Governor  had  no  right  to  give  equity 
jurisdiction  to  that  court;  indeed  they  went  further,  denying 
that  a  royal  council  had  authority  to  legislate  for  New  York, 
and  arguing  that  to  erect  a  Court  of  Exchequer,  or  any  other 
court,  “or  to  extend  an  existing  court’s  jurisdiction,”  without 
an  act  of  the  Assembly,  was  an  act  “of  arbitrary  power” ;  that 
no  court  of  equity  could  be  legally  established  except  by 
prescription  or  an  act  of  the  Legislature ;  that  arbitrary  power, 
though  “let  in  but  at  a  back  door,”  was  a  menace  to  every 
possession  a  man  could  call  his  own,  for  all  would  be  “at  the 
will  and  disposal  of  his  tyrannical  owner.” 

The  case  aroused  considerable  excitement  among  the  peo¬ 
ple  of  New  York.  So  great  was  the  popular  interest  that,  we 
are  told,  “the  Exchequer  Court  bell  scarce  ever  rang,  but  the 
city  was  all  in  confusion.”  The  cause  passed  beyond  that  of  a 
court  trial ;  the  plea  of  the  defence  was  virtually  a  plea  for  in¬ 
dependence  ;  and  there  were  no  doubt  many  in  the  colony  at 
that  time  who  would  have  supported  an  armed  effort  in  that 
direction.  As  to  the  proceedings  before  the  Court,  one  writer22 
states  that  “The  Court  having  sustained  its  exchequer  juris¬ 
diction  in  equity  by  the  votes  of  De  Lancey  and  Phillipse, 
second  and  third  judges,  as  against  Morris,  C.  J.,  dissenting”; 
but  most  historians  state  that  without  even  hearing  the  oppos¬ 
ing  counsel  defending  the  Governor,  Chief  Justice  Lewis  Mor¬ 
ris,  “to  the  surprise  of  Cosby  and  his  adherents,”  interposed, 
and  delivered  a  decision  in  favor  of  the  plea  of  Van  Dam,  “His 
two  colleagues,  De  Lancey  and  Phillipse,  astonished  at  his 

22.  Redfield,  in  “English  Colonial  Polity  and  Judicial  Administration, 
History  of  Bench  and  Bar  of  New  York”  (1897),  p.  77. 
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boldness,  gave  opposing  opinions  defending  the  governor ; 
they  overruled  even  the  Chief  Justice.”23  There  was  consider¬ 
able  commotion ;  and  out  of  the  proceedings  grew  two  violent 
political  factions,  with  most  bitter  feelings.  The  Van  Dam 
case,  however,  was  subsequently  dropped  without  settlement, 
and  Cosby  never  received  any  of  the  Van  Dam  share,  notwith¬ 
standing  the  king’s  order. 

Cosby  was  beside  himself  with  rage.  Chief  Justice  Morris’ 
decision  seemed  to  him  to  be  preposterous,  treason  in  fact 
against  the  Crown,  and  a  personal  insult  to  himself.  He 
promptly  sent  a  message  to  Morris  requesting  a  copy  of  his 
opinion  ;  and  the  governor’s  request  was  couched  in  such  terms 
as  to  cast  aspersions  on  the  honor  and  good  faith  of  the  Chief 
Justice.  The  latter  perhaps  had  anticipated  the  request;  at  all 
events,  the  copy  was  soon  forthcoming.  To  make  sure  that 
there  should  be  other  record  of  it,  Morris  had  had  the  opinion 
printed ;  and  had  arranged  for  its  publication.  In  pamphlet 
form  it  covered  thirteen  pages  of  a  folio  tract.24  Apparently, 
the  Chief  Justice  had  needed  no  argument  by  Van  Dam’s 
counsel  to  confirm  him  in  his  own  opinion ;  as  his  letter  enclos¬ 
ing  the  opinion  to  Governor  Cosby  shows,  he  had  previously 
protested  to  the  Governor  against  the  ordinance  which  gave 
equity  jurisdiction  to  the  Supreme  Court.25  The  Governor 

23.  “Memorial  History  of  New  York,”  Vol.  II,  p.  218. 

24.  entitled  “The  Opinion  and  Argument  of  the  Chief  Justice  of  New 
York  Concerning  the  Jurisdiction  of  the  Supreme  Court  of  the  Said  Prov¬ 
ince  to  Determine  Causes  in  the  Court  of  Equity.”  In  a  letter  addressed 
by  Lewis  Morris  to  Governor  Cosby,  New  York.  Printed  and  sold  by  J.  P. 
Zenger,  1733. 

25.  “This,  sir,  is  a  copy  of  the  paper  I  read  in  court.  ...  I  have  no 
reason  to  expect  that  this  or  anything  else  I  can  say  will  be  at  all  grateful, 
or  have  any  weight  with  your  Excellency,  after  the  answer  I  received  to  a 
message  I  did  myself  the  honor  to  send  to  you  concerning  an  ordinance  you 
were  about  to  make  for  establishing  a  court  of  equity  in  the  Supreme  Court, 
as  being,  in  my  opinion,  contrary  to  law,  and  which  I  desired  might  be 
delayed  till  I  could  be  heard  on  that  head.  I  thought  myself  within  the 
duty  of  my  office  in  sending  this  message,  and  hope  I  do  not  flatter  myself 
in  thinking  I  shall  be  justified  in  it  by  your  superiors,  as  well  as  mine. 
The  answer  your  Excellency  was  pleased  to  send  me  was,  that  I  need  not 
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should  therefore  not  have  been  surprised  that  Morris  ruled  as 
he  did,  though  he  might  have  been  chagrined  to  realize  that 
the  Chief  Justice  could  not  be  intimidated. 

The  Chief  Justice  of  course  was  removed  from  office,  and 
both  of  Van  Dam’s  counsel  were  denounced  by  Cosby,  who 
wrote  to  the  Lords  of  Trade  declaring  that  Alexander  was 
“unfit  to  sit  in  the  council,”  and  was  of  “known  very  bad 
character.”  James  de  Lancey  was  elevated  to  the  place  of 
Morris,  the  former’s  commission  as  Chief  Justice  being  dated 
August  21,  1733. 

But  these  actions  by  the  Governor  only  fanned  the  flame 
of  popular  resentment,  and  more  clearly  drew  the  lines  be¬ 
tween  the  Crown  and  the  People.  “Cosby,  in  the  course  of  a 
few  months,  had  contrived  to  revive  all  the  suspicions,  the 
fears,  and  the  factious  strife  that  had  been  quieted  under  the 
prudent  rule  of  Montgomerie  and  Rip  van  Dam ;  they  now 
rose  to  new  violence.  Against  his  opponents  he  resolved  to 
use  all  the  powers  of  an  arbitrary  rule.  “The  rights  of  the 
people,”  said  Smith,  as  late  as  1756,  “lie  even  now  at  the 
mercy  of  their  governeurs.”  Under  Cosby,  their  rights  seemed 
to  have  disappeared  altogether.  The  Assembly  petitioned  con¬ 
stantly  for  his  own  dissolution,  but  he  refused,  though  he  al- 

give  myself  any  trouble  about  that  affair;  that  you  would  not  receive  a 
visit  or  any  message  from  me;  that  you  could  neither  rely  upon  my  in¬ 
tegrity,  nor  depend  upon  my  judgment;  that  you  thought  me  a  person  not 
at  all  fit  to  be  trusted  with  any  concerns  relating  to  the  king ;  that  ever 
since  your  coming  to  the  government  I  had  treated  you,  both  as  to  your 
own  person  and  as  the  king’s  representative,  with  slight,  rudeness,  and 
impertinence;  that  you  did  not  desire  to  see  or  hear  any  further  of  or 
from  me. 

“I  am  heartily  sorry,  sir,  for  your  sake,  as  well  as  that  of  the  public, 
that  the  king’s  representative  should  be  moved  to  so  great  a  degree  of 
warmth,  as  appears  by  your  answer,  which  I  think  would  proceed  from 
no  other  reason  but  by  giving  my  opinion,  in  a  court  of  which  I  was  a 
judge,  upon  a  point  of  law  that  came  before  me,  and  to  which  I  might 
be  innocently  enough  mistaken  (though  I  think  I  am  not),  for  judges  are 
no  more  infallible  than  their  superiors  are  impeccable.  But  if  judges  are  to 
be  intimidated  so  as  not  to  dare  to  give  any  opinion  but  what  is  pleasing  to 
a  governor,  and  agreeable  to  his  private  views,  the  people  of  this  province, 
who  are  very  much  concerned  both  with  respect  to  their  lives  and  fortunes 
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lowed  it  to  meet  only  seldom,  and  at  long  intervals.  In  truth, 
he  feared  the  popular  will,  and  would  have  no  new  elections. 
The  Twentieth  Assembly  lasted  from  1728  to  1737,  and  dur¬ 
ing  Cosby’s  years  as  governor  (1732-36)  sat  less  than  two 
hundred  days.  But  some  elections  he  could  not  prevent.  For 
instance,  he  could  not  prevent  the  people  of  Westchester 
County,  at  a  by-election  in  1 733,  choosing  as  their  representa¬ 
tive  the  man  he  so  bitterly  hated — Lewis  Morris,  the  former 
chief  Justice. 

Still,  Cosby  had  most  powerful  connections  in  England, 
and  he  seemed  to  feel  that  they  would  sustain  him  through 
his  imprudent  arrogant  course.  He  was  a  brother-in-law  of 
the  Earl  of  Halifax;  and  the  Duke  of  Newcastle,  then  in  min¬ 
isterial  power,  was  his  patron.  His  daughter  had  just  mar¬ 
ried  Lord  Augustus  Fitzroy,  son  of  the  Duke  of  Grafton,  a 
descendant  of  Charles  II.  Therefore  it  is  not  hard  to  under¬ 
stand  why  this  choleric  colonel — a  commoner  who  had  risen 
to  such  dazzling  connection  with  the  aristocracy  and  even 
with  royalty — should  look  with  such  disdain  upon  mere  pro¬ 
in  the  freedom  and  independency  of  those  who  are  to  judge  of  them,  may 
possibly  not  think  themselves  so  secure  in  either  of  them  as  the  laws  of 
his  Majesty  intend  they  should  be.” 

Chief  Justice  Morris  in  the  next  paragraph  explains  that  in  the  half 
a  dozen  times  he  had  conversed  with  the  Governor  he  had  not  said  as  much 
as  could  be  contained  “on  a  quarto  side  of  paper” ;  that  he  may  unwit¬ 
tingly  have  been  impertinent,  “for  old  men  are  too  often  so,”  but  he  had 
intended  no  rudeness.  “If  a  boy,  awkwardly  made,  or  anything  of  that 
kind,  or  some  defect  in  the  ceremonial  of  addressing  you,  has  occasioned 
that  remark,  I  beg  it  may  be  attributed  to  the  want  of  a  courtly  and  polite 
education,  or  to  anything  else,  rather  than  the  want  of  respect  to  his 
Majesty’s  representative.  As  to  my  integrity,  I  have  given  you  no  occasion 
to  call  it  in  question.  I  have  been  in  this  office  for  twenty  years.  My 
hands  were  never  soiled  with  a  bribe;  now  am  I  conscious  to  myself,  that 
power  or  poverty  hath  been  able  to  induce  me  to  be  partial  in  the  favor  of 
either  of  them;  and,  as  I  have  no  reason  to  expect  any  favor  from  you,  so 
I  am  neither  afraid  nor  ashamed  to  stand  the  test  of  the  strictest  inquiry 
you  can  make  concerning  my  conduct.  I  have  served  the  public  faithfully 
according  to  the  best  of  my  knowledge,  and  I  dare  and  do  appeal  to  it  for 
my  justification. 

“I  am,  sir,  your  Excellency*s  most  humble  servant, 

“Lewis  Morris.” 


C.&L.— 35 
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vincials  of  a  province  that  could  count  in  1731  only  43,058 
white  inhabitants. 

But  these  white  inhabitants  were  not  disposed  to  tolerate 
arrogance  in  any  Crown  official ;  they  had  passed  beyond  that 
stage  of  colonial  government;  and  while  Governor  Cosby,  in 
setting  up  a  social  despositism,  ostracized  all  who  would  not 
bow  to  his  will,  the  independent  citizens  in  great  measure 
ostracized  him  and  all  who  fluttered  around  him.  The  court 
dinners  and  social  functions  at  the  Fort  were  dazzlingly  gay, 
and  those  citizens  who  were  persona  grata  with  the  Governor 
gained  some  reflected  viceregal  sheen  by  attending  such  fes¬ 
tivities  ;  but  the  true  representatives  of  the  people  avoided  the 
Palace,  and  were  no  more  than  courteous  when  chance  or  pub¬ 
lic  affairs  brought  them  before  the  governor.  Morris26  as- 

26.  Lewis  Morris  was  the  son  of  Richard  Morris,  a  Welshman,  who 
served  under  Cromwell,  and  who  fled  to  Barbados  at  the  Restoration. 
There  he  married  well,  and  emigrated  to  New  York.  He  purchased  the 
Indian  title  to  wild  land  in  Westchester  County,  a  tract  now  known  as 
Morrisania.  His  son,  Lewis,  was  born  at  Morrisania  in  1671.  Both 
parents  died  while  Lewis  was  still  in  infancy,  and  he  was  reared  by  his  uncle, 
Lewis  Morris.  As  a  youth  he  showed  a  wayward  inclination;  at  least  he 
was  strong-minded  and  hard  to  control.  Resenting  a  reprimand  by  his 
uncle,  the  boy  ran  away  from  home,  and  his  wanderings  took  him  to  Vir¬ 
ginia,  and  even  to  the  West  Indies  and  Jamaica.  This  early  independence 
of  spirit  was  the  forerunner  of  a  somewhat  erratic  temperament  in  later 
life,  but  withal  his  experiences  developed  remarkable  qualities  in  him.  In 
his  years  of  vagrancy,  he  supported  himself  by  scrivening,  but  after  some 
years  he  returned  to  Morrisania,  was  reconciled  to  his  uncle,  and  took  up 
the  study  of  law.  He  married  a  daughter  of  James  Graham,  “a  woman 
of  rare  good  sense  and  refinement,”  with  whom  he  lived  “in  perfect  har¬ 
mony”  for  fifty  years.  Her  father,  though  not  a  lawyer,  comes  into  legal 
history  as  the  first  recorder  of  New  York  City;  he  was  also  Attorney- 
General  under  Bellomont.  Lewis  Morris  was  soon  in  busy  law  practice  in 
the  provinces  of  New  York  and  New  Jersey.  Most  of  his  early  profes¬ 
sional  years  were  spent  in  the  latter  province.  In  1692  he  was  appointed 
to  a  judgeship  of  the  Superior  Court  of  New  Jersey,  becoming  also  a  mem¬ 
ber  of  the  Council  of  Lord  Cornbury.  But  it  was  hardly  to  be  expected 
that  a  man  like  Morris  could  long  remain  in  harmony  with  an  executive  so 
corrupt  as  Cornbury  was ;  the  outcome  was  that  Morris  was  expelled  from 
Combury’s  Council ;  but  in  return  Morris  drew  up  an  indictment  against 
Cornbury,  took  it  himself  to  England,  was  bold  enough  to  carry  the  matter 
personally  to  Queen  Anne,  who  was  Combury’s  cousin,  and  was  so  convinc¬ 
ing  in  his  arguments  and  facts  that  Cornbury  was  recalled. 

Subsequently  Judge  Morris  was  appointed  to  the  New  Jersey  Supreme 
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serted  that  he  had  never  waited  on  the  governor;  Rip  van 
Dam27  had  always  been  been  belligerent ;  and  Alexander28  and 
Smith29  were  but  two  of  many  prominent  public  men  who 
determinedly  opposed  the  arrogant  governor.  Probably, 
three-fourths  of  the  people  of  the  province  were  on  their  side. 
Lewis  Morris  had  an  evidence  of  this  spirit  soon  after  he  was 
elected  as  member  from  Westchester  County.  When  he  en¬ 
tered  the  City,  cannon  were  fired  from  merchant-ships  in  the 
harbor,  and  a  large  number  of  citizens  met  and  escorted  him 
with  cheers  and  flying  banners  to  an  elegant  entertainment.”30 
It  was  the  last  day  of  the  session,  but  in  the  next  session,  the 
former  Chief  Justice  at  once  became  an  influential  factor  in  the 
House,  in  which  his  son,  Colonel  Lewis  Morris,  also  sat. 

The  other  side,  the  Tory  faction,  was  headed  by  James  de 
Lancey,  a  man  of  the  highest  educational  qualification,  and  a 
scion  of  one  of  the  wealthiest  families  of  New  York.  He  was 
chosen  to  succeed  Morris  as  Chief  Justice,  and  he  was  no 
doubt  well  fitted  for  the  office.  Indeed,  “no  one  was  better 

Court,  but  never  took  his  seat  on  that  bench  because  almost  immediately 
(March  15,  1715,)  he  succeeded  Mompesson  as  Chief  Justice  of  New  York 
and  New  Jersey.  His  elevation  probably  did  not  come  to  him  because  of 
“some  warm  words"  he  had  expressed  as  an  assemblyman  of  New  Jersey 
under  Hunter,  but  he  was  a  popular  man,  and  one  of  the  most  learned  of  his 
profession.  Moreover,  as  the  Governor  pointed  out,  in  appointing  him  to 
succeed  Mompesson :  that  “he  was  able  to  live  without  salary."  Governor 
Burnet  thought  highly  of  Morris ;  so  probably  did  Montgomerie ;  but 
Cosby  and  Morris  were  of  distinctly  opposite  types;  and  the  Chief  Justice 
probably  soon  saw  that  he  could  not  long  hold  his  judicial  office.  And 
after  he  had  been  removed,  and  De  Lancey  had  been  appointed  Chief  Jus¬ 
tice,  Morris  gave  his  earnest  effort  to  weaving  a  strong  fabric  for  the 
People’s  party.  The  party  lines  formed  at  that  time  were  strong  enough 
to  endure  throughout  he  remaining  decades  of  colonial  history.  “Morris, 
with  William  Smith  and  James  Alexander,  was  of  that  extraordinary  tri¬ 
umvirate  in  the  colony  of  New  York  who,  with  voice  and  pen  and  in  the 
courts,  made  the  fight  for  liberty  of  opinion,  and  of  the  press,  and  of  free 
criticism  of  the  existing  government  and  exposure  of  any  follies  or  cor¬ 
ruption  of  which  it  might  be  guilty,  which  was  echoed  through  the  thir¬ 
teen  colonies,  sowing  the  harvest  reaped  in  the  successful  struggle  for  in¬ 
dependence  a  half-century  later.”  They  were  the  talented  publicists  sup¬ 
porting  Zenger’s  “New  York  Weekly  Journal,"  founded  in  November, 
1733.  the  first  attempt  to  establish  freedom  of  the  press.  Judge  Morris  was 
chiefly  instrumental  in  bringing  about  the  entire  separation  of  the  govern- 
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fitted  to  attain  the  highest  rank  in  his  profession.  His  mind 
was  clear  and  strong;  his  opportunities  for  mental  cultivation 
had  surpassed  those  of  his  fellows ;  he  was  industrious,  am¬ 
bitious,  and  his  family  influence  insured  him  success.”31  Had 
he  joined  the  other  side,  the  Whigs  whose  fight  was  sterner, 
he  might  have  become  an  outstanding  figure  even  among  the 
great  lawyers  of  that  time.  But  he,  and  other  wealthy  New 
Yorkers  of  pronounced  capability,  chose  to  flout  the  party 
of  reform  and  align  themselves  on  the  side  of  the  Crown. 
The  viceregal  court  was  no  doubt  alluring  to  provincials  who 
had  sufficient  wealth  to  follow  the  social  rounds  of  court 
life ;  so  that  while  Morris,  Alexander,  Smith,  Colden,  Living¬ 
ston,  Van  Dam,  and  others  gave  their  time  to  the  sterner 
thoughts  of  the  people’s  interests,  the  De  Lanceys,  Phillipses, 
Van  Cortlandts  and  others  did  not  better  their  state  generally, 
or  their  aptitude  for  public  affairs,  by  following  the  round  of 
social  gaieties  in  the  reflected  glitter  of  the  Crown.  De  Lan- 
cey  probably  was  the  most  capable,  and  his  record  as  a  jurist 

merits  of  New  York  and  New  Jersey.  He  was  governor  of  the  latter  from 
1738  until  his  death  in  1746.  His  son,  Lewis  Morris,  2d.  (1698-1762)  was 
an  assemblyman  for  several  years,  and  became  Chief  Justice  of  the  Vice- 
Admiralty  Court.  He  was  the  father  of  Lewis  Morris,  3d,  signer  of  the 
Declaration  of  Independence,  and  of  Gouverneur  Morris. 

27.  Rip  van  Dam  was  bom  in  Albany,  N.  Y.,  in  about  1660.  Biog¬ 
raphers  do  not  agree  as  to  the  year  of  his  birth,  one  giving  it  as  1670.  He 
was  married,  however  in  16 — .  From  about  1690  until  his  death  he  was 
among  the  prominent  citizens  and  merchants  of  New  York.  His  father 
was  Claes  Ripse  van  Dam,  an  Indian  trader,  operating  from  Albany;  and  in 
his  younger  years  of  manhood  Rip  van  Dam  was  a  captain  of  trading  ves¬ 
sels,  this  expanding  into  merchandizing  connections  in  New  York.  He  was 
a  prominent  Anti-Leislerian,  and  was  still  of  that  alignment  when  Bellomont 
was  governor.  The  rigorous  application  of  the  navigation  laws  by  Bello¬ 
mont  caused  Van  Dam  serious  concern,  for  he  owned  several  vessels  then 
engaged  mainly,  in  the  West  Indian  trade.  He  was  even  more  violently 
opposed  to  Governor  Nanfan  and  his  Chief  Justice,  Attwood.  However, 
with  the  coming  of  Lord  Cornbury,  he  and  other  Anti-Leislerians  came  into 
official  favor;  he  was  appointed  to  the  Governor’s  Council  in  1702,  with 
which  council  he  remained  a  member  until  the  coming  of  Cosby,  as  Gov¬ 
ernor,  in  1732.  In  his  last  year  he  was  Acting-Governor;  and  though  he 
had  an  imperfect  knowledge  of  the  English  language  and  was  essentially 
Dutch  in  his  antecedents  and  inclinations,  he  governed  the  English  colony 
with  substantial  success  at  a  difficult  time.  His  wife  was  “of  pure  Dutch 
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for  a  generation,  and  as  governor  for  two  periods,  was  in  gen¬ 
eral  good.  Unfortunately,  the  heat  of  partisan  politics  carried 
him  beyond  judicial  caution  at  times.  It  is  said  that  he  be¬ 
came  both  the  leader  and  the  victim  of  the  court  party,  the 
Tories ;  also  that  “he  lent  powerful  aid  to  Cosby  in  some  of 
his  most  iniquitous  measures”;  that  he  “covered  up  his  pecula¬ 
tions,  defended  his  tyranny” ;  and  that  his  persecution  of  the 
opposite  faction  “was  fatal  to  the  best  interests  of  his  native 
city.”32 

An  indication  of  the  intensity  of  party  feeling  is  seen  in 
the  story  of  the  election  of  Ex-Chief  Justice  Morris  to  the  As¬ 
sembly,  as  given  in  Zenger’s  journal.33  The  High  Sheriff,  “one 
of  Cosby’s  instruments,”  ruled  that  thirty-seven  Quaker  sup¬ 
porters  of  Morris  could  not  vote  because  they  would  not  take 
the  usual  oath,  except  by  affirmation.  Nevertheless,  the  late 
Chief  Justice  was  elected  by  a  large  majority. 

Thereafter,  “every  measure  of  the  government  was  con¬ 
tested  in  the  Assembly.”  The  Twentieth  Assembly  began  its 

extraction,”  and  they  were  both  members  of  the  Dutch  church  in  New 
York,  most  of  their  numerous  offispring  (fifteen  were  bom  to  them,  it  is 
said)  being  recorded  on  the  registers  of  baptism  of  that  church.  Rip  van 
Dam  was  a  Master  of  Chancery  in  1720;  but  he  went  out  of  official  favor 
altogether  with  the  coming  of  Cosby.  The  animosity  of  Cosby  was  so 
intense  that  Rip  van  Dam  and  Lewis  Morris  felt  that  their  only  protection 
lay  with  the  press.  Hence  they  supported  Zenger’s  effort;  but  Rip  van 
Dam  was  then  an  old  man,  and  the  leadership  passed  to  others.  He  died 
June  10,  1749,  “in  extreme  old  age,”  states  Valentine’s  “Manual”  for  1865. 

28.  James  Alexander  was  born  in  Scotland  about  1690,  and  died  in  New 
York,  April  2,  1756.  He  was  a  political  refugee,  leaving  England  in  1716 
because  of  his  participation  in  the  Stuart  cause.  He  soon  began  to  gain 
prominence  at  the  New  York  and  New  Jersey  bar.  His  service  as  an 
officer  of  Engineers  in  Scotland  brought  him  appointment  as  Surveyor- 
General  of  New  Jersey  soon  after  he  was  appointed  (1718)  as  Recorder  of 
the  town  of  Perth  Amboy.  These  official  duties  were  not  arduous,  and  he 
used  his  leisure  profitably  in  the  study  of  law.  He  was  Attorney-General 
in  1721-23,  and  for  some  time  Secretary  of  the  Province.  As  a  lawyer  his 
most  strenuous  efforts  were  put  forth  during  the  Cosby  administration; 
and  his  opposition  of  that  governor  resulted  in  his  being  disbarred.  He  was 
reinstated  after  Cosby’s  death,  and  until  1756,  when  death  “resulted  from  a 
severe  illness  occasioned  by  the  fatigue  and  exposure  of  a  trip  that  he 
made  to  Albany  to  oppose  a  ministerial  scheme  inimical  to  the  rights  of  the 
colony,”  he  was  one  of  the  leading  Whigs,  and  also  one  of  the  most  eminent 
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seventh  session  on  April  2 5,  1734,  and  very  soon  gave  indica¬ 
tion  that  while  on  minor  matters  they  were  prepared  to  meet 
the  recommendations  of  the  Governor  and  his  Council,  the 
members  of  the  Assembly  were  more  determined  than  ever  to 
oppose  Cosby’s  manner  of  establishing  a  Court  of  Exchequer. 
Cosby  had  some  degree  of  precedent  for  his  action,34  but  he 
might  well  have  hesitated  had  he  studied  the  histories  of 
previous  administrations.  The  judicial  establishment  of  New 
York  undoubtedly  “furnished  the  theatre  for  nearly  all  the 
ultimate  contentions  of  the  political  parties  of  the  province 
down  to  the  time  of  the  Revolution.”35  It,  time  after  time, 
solidified  the  popular  party  in  stern  opposition  to  the  gov¬ 
ernors,  not  only  in  matters  of  the  courts  but  in  many  other 
measures  in  which  the  leaders  of  the  people  seemed  to  see  an 
attempt  by  the  Crown  to  encroach  upon  their  liberties.  Early 
in  the  seventh  session  of  the  Twentieth  Assembly,  in  1734,  an 
act  for  settling  fees  and  bills  was  before  the  House.  Concern¬ 
ing  it  petitions  began  to  pour  in  from  many  counties,  the 

lawyers  of  New  York.  Many  studied  law  in  his  office;  John  Tabor 
Kempe,  William  Smith,  Jr.,  James  Duane  and  Peter  R.  Livingston  were 
students  under  him  at  the  same  time.  He  left  a  large  estate,  and  although 
he  did  not  pursue  his  claim  to  the  earldom  of  Stirling,  his  son,  William,  was 
the  celebrated  Lord  Stirling  of  the  Revolution. 

29.  William  Smith,  who  was  destined  to  have  such  close  association 
with  Alexander  in  legal  and  political  activities,  came  over  to  America  on 
the  same  ship  as  Alexander,  the  vessel  reaching  New  York  on  August  17, 
1715.  Also  on  board  were  his  father,  Thomas  Smith,  and  his  two  brothers, 
John  and  Thomas.  William  was  still  in  nonage,  having  been  born  in  1697, 
(October  17).  He  was  able  to  attend  Yale  College,  from  which  he  was 
graduated  in  1719.  For  five  years  thereafter  he  remained  as  tutor  at  Yale, 
being  learned  in  the  sciences,  a  good  theologian  and  linguist,  being  proficient 
in  French,  Latin,  Greek  and  Hebrew.  He  declined  the  rector's  chair  at 
Yale,  having  resolved  to  take  up  the  practice  of  law  in  New  York  Gty, 
probably  influenced  thereto  by  his  friend  Alexander,  who  for  some  years 
had  been  Attorney-General.  William  Smith  was  admitted  to  the  bar  in 
New  York  City  on  May  20,  1724,  and  his  eloquence  brought  him  soon  into 
notice  as  an  advocate.  He  was  disbarred  by  Cosby,  but  reinstated  after  the 
death  of  the  latter.  In  1751  Governor  George  Clinton  appointed  Smith 
Attorney-General  and  Advocate-General ;  and  he  served  one  year  as  such, 
though  his  appointment  was  not  confirmed  by  the  English  authorities, 
because  of  Smith’s  previous  prominence  in  opposing  the  government  under 
Cosby.  However,  Smith  remained  in  office,  as  member  of  the  Governor’s 
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signers,  who  claimed  “to  be  entitled  to  the  liberties  of  English¬ 
men,”  protesting  that  the  erection  of  any  court,  and  “especial¬ 
ly  the  Court  of  Equity  lately  erected  in  the  Supreme  Court  of 
this  Province”  was  a  “grievance  and  destructive  to  the  lib¬ 
erties  of  the  people,  as  it  is  now  constituted,”  i.  e.,  by  execu¬ 
tive  ordinance.  The  petitions  were  of  such  importance  that 
the  Assembly  decided  to  hear  counsel  on  the  matter.  On  May 
30,  1734,  the  House  refused  leave  of  absence  to  two  mem¬ 
bers,  Col.  Philipse  and  Col.  Lewis  Morris,  Jr.,  who  were  due 
to  hold  circuit  court  in  Duchess,  Ulster  and  Albany  counties. 
It  was  explained  that  “there  are  still  several  matters  of  Im¬ 
portance  depending”  before  the  House,  of  such  serious  import 
as  to  demand  the  attendance  of  the  whole  House.  On  the 
next  day,  the  petitions  were  presented,  the  petitioners  praying 
that  the  House  would  act  “to  preferve  the  Liberties  of  his 
Majesty’s  Subjects  from  arbitrary  Encroachments.” 

The  question  was  a  vital  one,  for  it  involved  the  whole 
theory  of  English  domination  in  America.  Therefore  the 

Council,  from  1753  to  1767,  and  was  Recorder  for  some  years.  He  was  an 
ardent  patriot,  and  eloquently  advocated  the  scheme  of  union  of  the  Amer¬ 
ican  colonies  at  the  opening  of  the  French  and  Indian  War.  He  was  the 
New  York  member  of  a  committee  appointed  by  the  Colonial  Congress  at 
Albany  in  1754,  to  draft  the  plan  of  union.  In  1760  he  refused  appointment 
as  Chief  Justice  of  the  Supreme  Court  “on  a  technicality  involving  a  prin¬ 
ciple  respecting  the  dignity  of  the  court  and  the  extent  of  royal  inter¬ 
ference”;  but  three  years  later  he  accepted  an  associate-justiceship  of  the 
same  court,  and  he  held  that  connection  with  it  until  his  death  in  1769.  An 
obituary  notice  in  the  New  York  “Gazette,”  following  his  decease,  char¬ 
acterizes  him  as  “a  gentleman  of  great  erudition,  the  most  eloquent  speaker 
in  the  province,  and  a  zealous  and  inflexible  friend  to  the  cause  of  religion 
and  liberty.”  Had  he  lived  a  few  more  years,  his  influence  would  have 
been  great  in  the  councils  of  the  republican  leaders  of  the  next  and  stormy 
decade.  He  probably  was  of  stronger  republican  principal  than  his  son,  of 
same  name — and  generally  known  as  William  Smith,  the  historian — who 
consented  to  act  as  Chief  Justice  under  the  Crown,  during  the  British  oc¬ 
cupation  of  New  York  City  (1778-83),  and  who  departed  with  the  British 
troops  to  England,  subsequently  becoming  Chief  Justice  of  Canada. 

William  Smith,  Jr.,  the  historian,  was  bom  in  New  York  City  June  25, 
1728,  and  died  in  Quebec,  Canada,  Dec.  3,  1793.  Educated  at  Yale,  from 
which  he  graduated  in  1745,  he  studied  law  in  New  York,  and  was  admitted 
to  the  bar  in  New  York  City  in  October,  1750.  He  began  practice  in 
partnership  with  William  Livingston,  who  became  Governor  of  New  Jersey. 
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members  were  averse  to  considering  the  petitions  until  they 
had  heard  counsel.  Consequently  “Mr.  Smith  and  Mr.  Mur¬ 
ray”  were  asked  to  attend  on  the  following  Friday  “for  the 
further  Information  of  the  House.”  On  June  7,  therefore, 
William  Smith,  who  had  appeared  for  Van  Dam  in  the  Cosby 
case,  and  Joseph  Murray,  “the  recognized  leader  of  the  bar  and 
in  sympathy  with  the  theory  of  prerogative  government,”  at¬ 
tended.  Smith  spoke  for  about  three  hours, — to  a  House 
wherein  the  Court  Party  was  in  the  majority,  although  on  this 
question  the  strength  of  the  minority,  and  the  increasing  popu¬ 
lar  clamour,  was  too  evident  to  be  ignored — and  in  his  address 
he  “laid  it  down  as  an  undeniable  Pofition,  that  no  Grant, 
Commififion  or  Letters  Patent,  can  erect  a  Court  of  Equity 
or  Chancery ;  and  that  it  can  only  be  by  a  Prefcription  or  Act 
of  Parliament.”36  Mr.  Murray  was  not  then  prepared  to  ad¬ 
dress  the  House.  He  explained  that  “fome  extraordinary 
bufinefs  intervening  fince  he  had  Notice”  had  prevented  him 
from  preparing  himself  fully  on  the  subject.  He  was  given 

These  two  young  lawyers  were  appointed  by  the  New  York  Assembly  to 
revise  the  laws  of  the  colony — a  task  which  Chief  Justice  Horsmanden  had 
left  uncompleted.  The  first  volume  of  their  revision  was  published  in 
1752,  and  the  second  ten  years  later.  The  work  was  creditably  performed, 
and  possibly  suggested  to  Smith  the  compilation  of  a  general  history  of 
the  colony.  At  all  events  his  “History  of  the  Province  of  New  York  From 
Its  Earliest  Settlement  to  1732”  appeared  in  the  year  1757.  It  has  been 
one  of  the  basic  sources  for  all  historical  students  of  New  York  ever  since. 
A  second  volume  bringing  the  history  up  to  the  time  of  the  Revolution 
came  from  his  pen  eventually,  but  publication  if  it  was,  at  his  request, 
withheld  until  his  death.  Both  volumes  were  published  in  1825  by  the  New 
York  Historical  Society. 

The  first  years  of  the  Revolution  were  trying  ones  to  Judge  Smith, 
but  he  adhered  to  his  Loyalist  attitude  despite  personal  restriction  of  liberty. 
His  appointment  as  Chief  Justice  of  Canada  was,  perhaps,  a  reward  of 
his  loyalty  to  the  Crown ;  nevertheless,  he  was  well  fitted  for  the  office 
in  Canada,  and  was,  indeed  “literally  the  father  of  the  reformed  judiciary  of 
that  province.” 

30.  Lamb’s  “History  of  the  City  of  New  York,”  Vol.  I,  p.  543. 

31.  Lawrence,  in  “Memorial  History  of  New  York,”  Vol.  II,  p.  224. 

31.  James  de  Lancey  was  the  son  of  Stephen  de  Lancey,  a  Huguenot 

exile,  who  had  become  wealthy  in  the  African  trade,  and  by  marriage  with 
the  daughter  of  Van  Cortlandt  had  enhanced  his  standing  in  New  York. 
Their  son,  James,  was  given  unusual  educational  advantages,  being  sent  to 
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until  the  following  Wednesday  to  present  his  opinion,  which 
the  House  was  especially  desirous  to  have,  for  Smith’s  elo¬ 
quence  had  undoubtedly  impressed  the  Assembly.  He  virtu¬ 
ally  voiced  Home  Rule,  and  his  logic  was  as  convincing  as  his 
eloquence  was  impressive.  His  closing  words  painted  a  dark 
picture  if  the  rights  of  English  common  law  were  to  be  denied 
to  the  colonies.37  “It  is  doubtful  whether  there  was  ever  any 
clearer  statement  of  the  American  position  touching  the  Eng¬ 
lish  supremacy”38  than  was  presented  to  the  Assembly  at  that 
time.  On  the  following  Wednesday,  Murray  did  equal  justice 
to  the  case  for  the  Crown.  The  entry  in  the  “Journal  of  the 
General  Assembly,”  Vol.  I,  p.  664,  reads,  in  part,  that  Murray 
“laid  it  down,  that  the  Courts  of  Chancery,  King’s  Bench, 
Common  Pleas,  and  Exchequer,  were,  by  the  Laws  of  England , 
of  original  Jurisdiction  by  the  Conftitution  of  England,  and 
as  antient  as  the  Kingdom  itfelf :  That  as  in  this  Colony,  we 
are  intitled  to  the  fame  Laws,  Liberties  and  Privileges,  and 
under  the  fame  Conftitution,  fo  we  are  intitled  to  the  fame 

England  to  study  at  Cambridge  University,  where  he  was  tutored  by  Dr. 
Thomas  Herring,  who  became  Archbishop  of  York,  and  eventually  Primate 
of  England.  In  1725  young  De  Lancey  returned  to  New  York,  and  soon 
was  admitted  to  the  bar.  In  1729  he  became  a  member  of  the  Governor’s 
Council.  The  Montgomerie  Charter  of  1730  was  drafted  mainly  by  De 
Lancey,  and  this  service  to  New  York  City  was  recognized  by  presentation 
to  him  of  the  freedom  of  the  city,  James  de  Lancey  being  the  first  to  enjoy 
that  distinction.  He  was  then  only  twenty-seven  years  old,  having  been 
born  in  1703.  He  was  one  of  the  wealthiest  young  men  of  the  province, 
and  his  influence  was  increased  by  his  marriage  in  1728  to  a  daughter  of 
Caleb  Heathcote,  one  of  the  wealthiest  men  of  New  York.  In  June,  1731, 
he  was  appointed  to  an  associate  judgeship  of  the  Supreme  Court,  and  two 
years  later  was  advanced  to  the  Chief  Justiceship,  vice  Morris,  removed. 
He  retained  this  office  until  his  death  in  1760.  In  many  respects  his  record 
was  good,  and,  notwithstanding  that  he  was  politically  aligned  against  the 
popular  party,  yet  he  managed  to  keep  the  public  confidence.  There  were 
many  better  lawyers  in  the  province,  but  he  had  a  remarkably  retentive 
memory,  and  all  that  he  had  absorbed  of  law  was  at  his  command  at  the 
instant  needed.  His  perception  was  acute,  his  judgment  usually  sound,  and 
his  action  prompt  and  decisive.  Thus  he  came  into  good  repute  as  a 
jurist — at  least  among  those  who  had  not  followed  his  political  activities 
closely.  His  otherwise  irreproachable  record  as  a  jurist  was  unfortunately 
marred  by  some  lapses  during  which  he  manifested  the  partisanship  of  a 
politician  rather  than  the  impartiality  of  a  judge.  Politics  carried  him 
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Courts,  and  produced  many  Authorities  in  fupport  thereof; 
and  by  feveral  Arguments,39  fhewed,  that  if  we  fhould  put 
thofe  Courts  upon  any  other  footing  here  than  they  are  in 
England ,  our  own  Act  would  draw  into  question  whether  we 
are  intitled  to  the  Liberties  and  Privileges  aforfaid;  but  that 
he  however  conceived  it  would  not  be  improper  to  regulate 
the  Courts,  and  that  the  Judges  might  he  (during  good  Behav¬ 
iour)  by  an  Act ,  as  it  is  in  England  .”  In  conclusion,  Murray 
recommended  “that  if  new  laws  were  passed  they  should  be 
in  imitation  of  such  laws,  relating  to  those  courts  as  the  wise 
legislatives  of  England  have  thought  fit  to  make.,,  This  of 
course  was  the  fundamental  grievance  that  caused  the  Revo¬ 
lution — legislation  without  representation ;  and  there  were  no 
doubt  many  assemblymen  in  New  York  in  1734  who,  though 
numbered  among  the  Tories,  were  disposed  to  accept  Smith’s 
rather  than  Murray’s  interpretations.  However,  the  petitions 
were  laid  aside.  So  also  was  the  bill  that  prompted  them. 
And  Cosby  did  not  again  attempt  to  bring  equity  matters  into 
the  Supreme  Court. 

perhaps  farther  from  the  line  of  strict  judicial  probity  than  he  intended,  for 
in  some  instances  his  public  acts  were  especially  worthy.  He  was  given 
the  Lieutenant-Governorship,  as  well,  in  1747,  although,  owing  to  a  quarrel 
with  Governor  Clinton,  he  was  not  formally  commissioned  until  the  latter’s 
administration  had  ended.  Then,  in  1753,  he  became  Acting  Governor,  and 
in  the  next  year  presided  over  the  Colonial  Congress  held  at  Albany.  In 
the  same  year  he  granted  a  charter  to  King's  College  (now  Columbia  Uni¬ 
versity).  Upon  the  arrival  of  Sir  Charles  Hardy  De  Lancey  handed  over  the 
reins  of  government,  and  confined  himself  to  his  judicial  office  until  1757, 
when  he  again  had  to  exercise  the  powers  of  governor,  continuing  as  such 
until  his  death,  in  1760.  Judge  Daly  writes  of  him:  “He  was  a  man  of 
more  integrity  than  he  received  credit  for  during  life;  and  when  the  gov¬ 
ernment  was  entrusted  to  his  hands,  he  administered  it  with  so  much  ca¬ 
pacity,  and  with  so  single  an  eye  to  the  general  welfare  of  the  province,  as 
to  wring  a  reluctant  tribute  from  his  enemies.” — See  “Historical  Sketch  of 
the  Judicial  Tribunals  of  New  York,”  p.  49;  also  “Memorial  History  of 
New  York,”  Vol.  II,  p.  224. 

32.  “Memorial  History  of  New  York,”  Vol.  II,  p.  225. 

33.  The  story  of  the  election,  despite  all  the  efforts  of  De  Lancey  and 
the  court  party,  is  preserved  for  us  in  “Zenger’s  Journal,”  almost  with  the 
minuteness  of  a  modern  reporter.  I  shall  abridge  it  for  the  reader,  since 
it  tells  much  of  the  manners  of  our  ancestors.  When  Lewis  Morris,  in  the 
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But  there  was  another  matter,  that  he  had  to  take  cog¬ 
nizance  of,  one  seriously  undermining  Crown  authority.  The 
power  of  the  Press,  even  in  its  first  attempt  at  freedom,  was 
such  that  vigorous  measures  to  suppress  it  were  urgently  nec¬ 
essary.  Happenings  reported  in  the  official  organ  of  the  Gov¬ 
ernment,  the  “Gazette,”  conveyed  an  entirely  different  view  to 
that  seen,  in  the  same  happenings,  by  Editor  Zenger,  and 
those  Whig  leaders  who  supported  him, — who  conceived  the 
newspaper  enterprise  in  fact.  At  a  time  when  in  England  the 
liberty  of  the  Press  was  scarcely  understood,  and  when  at¬ 
tempts  in  some  American  colonies  had  been  disastrous  to  the 
publishers,  the  leaders  of  the  popular  party  in  New  York, 
Morris,  Alexander,  Smith  and  perhaps  others,  set  out  boldly 
to  demand  freedom  of  thought  and  speech.40  They  found  the 
opportunity  in  the  experience  John  Peter  Zenger,  a  German 
who  had  learned  the  art  of  printing  in  the  employ  of  Bradford, 
who,  six  years  or  more  before  had  founded  the  first  New  York 
newspaper,  the  “Gazette,”  a  weekly  sheet,  or,  to  be  exact,  a 

autumn  of  1733,  appeared  as  a  candidate  of  the  people  for  Westchester, 
a  very  remarkable  election  took  place.  Few  modern  politicians  would  care 
to  undergo  the  fatigue  and  the  dangers  that  awaited  the  patriotic  voters  in 
1733.  There  was  fear  that  the  court  party  might  practice  some  fraud; 
fifty  electors  kept  watch  all  night  at  East  Chester,  where  the  polling  was  to 
take  place,  until  the  morning  of  election  day.  The  other  electors  of  Mor¬ 
ris’s  party  began  to  move  on  Sunday  afternoon  so  as  to  be  at  New 
Rochelle  by  midnight;  on  their  way  they  were  entertained  at  plentifully 
covered  tables  in  each  house  as  they  passed;  at  midnight  they  were  at  the 
home  of  an  active  partizan  whose  house  could  not  contain  them  all.  A 
large  fire  was  made  in  the  street,  and  here  they  sat  till  daylight  came,  in 
the  damp  air  of  a  Westchester  morning.  At  daylight  they  were  joined  by 
seventy  mounted  voters  from  the  lower  part  of  the  county,  and  then  the 
whole  body  moved  to  the  polling  place  at  East  Chester  in  the  following 
order :  first  rode  “two  trumpeters  and  two  violins,”  .  .  .  ;  then  came  four 
freeholders,  one  of  whom  carried  a  banner,  on  one  side  of  which  was 
inscribed,  in  golden  capitals,  “King  George,”  on  the  other,  “Liberty  and 
Law.”  Next  came  the  candidate,  Lewis  Morris,  Esq.,  late  chief  justice, 
then  two  colors ;  and  at  sunrise  they  entered  the  common  at  East  Chester. 
Three  hundred  of  the  principal  freeholders  of  the  county  followed  Morris 
on  horseback,  the  largest  number  ever  known  to  be  assembled  since  the 
settlement  of  the  town.  Three  times  they  rode  around  the  green,  and  then 
went  to  the  houses  of  their  friends.  About  eleven  o’clock,  perhaps  with 
still  more  state  and  show,  appeared  the  candidate  of  the  opposing  party. 
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half-sheet  of  foolscap.  Success  increased  the  size  of  the 
“Gazette”  a  year  or  so  later  to  a  whole  sheet  of  foolscap  (4 
pages).  Zenger  s  journal  began  more  ambitiously  — using  a 
full  sheet  of  foolscap,  for  its  first  number. 

Zenger  had  incurred  the  displeasure  of  the  Governor  by 
printing,  in  pamphlet  form,  the  opinion  of  Chief  Justice  Mor¬ 
ris  in  the  Cosby  vs.  Van  Dam  case.  And  another  embarrass¬ 
ment  was  shrouding  his  future.  He  had  been  Collector  of 
Taxes,  and  had  been  short  in  his  accounts — through  careless¬ 
ness  not  dishonesty  it  is  pointed  out ;  and  in  his  perplexity  he 
had  appeared  before  the  Assembly,  praying  to  be  allowed 
further  time — two  years — in  which  to  make  good  his  deficien¬ 
cy.  So  that  he  had  need  of  powerful  friends;  and  he  could 
find  surer  friends  among  the  leaders  of  the  people  than  in  the 
Court  Party.  The  popular  leaders  also  had  need  of  such  a 
man  as  Zenger.  Hence,  they  were  drawn  together.  On  No¬ 
vember  5,  1733,  the  first  number  of  “The  New  York  Weekly 
Journal,”  “Containing  the  frefheft  Advices,  Foreign,  and 

It  was  William  Forster,  Esq.,  once  a  schoolmaster  sent  over  by  the  Society 
for  the  Propagation  of  the  Gospel,  but  now  clerk  of  the  peace  and  justice  of 
the  Common  Pleas  by  the  appointment  of  Governor  Cosby.  It  was  sug¬ 
gested  that  he  paid  a  hundred  pistoles  for  his  office.  Next  him  in  the 
procession  were  two  ensigns  borne  by  two  freeholders,  and  then  came  James 
De  Lancey,  chief  justice,  and  Frederick  Philipse,  second  judge,  baron,  etc. 
They  were  followed  by  one  hundred  and  seventy  mounted  freeholders,  the 
magnates  of  Westchester  County.  They  entered  the  green  on  the  east  side, 
rode  around  it,  and,  as  he  passed,  it  was  noticed  that  De  Lancey  bowed  to 
Morris  and  that  the  civility  was  returned.  But  now  one  of  he  Morris 
party  called  out,  “No  Pretender/’  and  Forster  said  angrily,  “I  will  take 
notice  of  you.”  It  was  reported  that  he  was  no  friend  of  the  Hanoverian 
family.  An  hour  later  came  the  high  sheriff,  finely  mounted,  with  housings 
and  trappings  of  scarlet  richly  laced  with  silver.  The  electors  gathered  on 
the  green;  the  great  majority  was  evidently  for  Morris,  but  the  other  side 
demanded  a  poll,  and  the  voting  began.  It  was  rudely  interrupted  when  the 
high  sheriff  refused  to  receive  the  vote  of  a  Friend  or  Quaker  of  large 
estate,  who  would  not  take  the  usual  oath.  A  fierce  wrangle  began. 
Morris  and  his  friends  insisted  that  an  affirmation  was  sufficient ;  the  sheriff, 
a  stranger  in  the  county,  one  of  Cosby’s  instruments,  persisted  in  his 
refusal.  De  Lancey  and  his  friends  sustained  him,  and  thirty-seven 
Quakers  who  were  ready  to  vote  for  Morris,  were  excluded  by  this  unjust 
decision.  Even  in  England  they  would  have  been  allowed  to  vote.  Fierce, 
no  doubt,  was  the  rage  of  the  popular  party.  One  of  them  called  out  that 
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Domftick,”  came  from  the  press.  Most  of  the  issue  of  “Mun- 
day,  November  12,  1733/’  “was  given  over  to  a  defence  of  the 
“Liberty  of  the  Prefs,”  and  the  individual.  The  editorial 
writer,  gaining  courage  as  he  proceeded,  declared:  “No  nation 
ever  lost  the  liberty  of  freely  speaking,  writing  or  publishing, 
but  forthwith  lost  their  liberty  and  became  slaves/’ 

The  journal  was  a  success,  financially,  and  also  from  a  po¬ 
litical  aspect.  This  was  pleasing  to  Zenger,  and  satisfactory 
to  all  who  supported  him.  But  methods  of  the  writers  spread 
consternation  among  the  Governor’s  friends.41  Week  after 
week,  by  serious  dissertation  on  liberty,  by  quips  at  the  ex¬ 
pense  of  the  Court  Party,  by  unveiled  charges  of  extravagance 
and  corruption,  these  unknown  but  able  writers  kept  the  anger 
of  the  Governor  at  storm  intensity.  Some  court  retainer  re¬ 
marked  that  it  would  be  best  “to  keep  well  with  the  governor.” 
The  “Journal”  replied:  “A  governour  turns  rogue,  does  a 
thousand  things  for  which  a  small  rogue  would  deserve  a 
halter  .  .  .  therefore  it  is  prudent  to  keep  in  with  him.” 

Forster  was  a  Jacobite;  Forster  denied  it.  At  last  “the  late  Chief  Justice” 
was  returned  by  a  large  majority.  He  rebuked  Forster  and  the  sheriff 
for  their  attempt  upon  the  liberties  of  the  people,  and  threatened  them 
with  deserved  punishment;  but  when  all  his  followers  answered  with  loud 
cheers,  he  restrained  them  from  violence. — See  article  by  Eugene  Lawrence 
on  “William  Cosby  and  the  Freedom  of  the  Press,  1732-36,”  in  “Memorial 
History  of  New  York,”  Vol.  II,  pp.  233-234. 

34.  The  ingenuity  of  Cosby’s  legal  advisers  prompted  him  to  proceed 
against  Van  Dam  in  the  Supreme  Court,  not  according  to  the  usual  course 
at  common  law  but  by  bill  in  equity,  on  the  theory  that  the  ordinances 
erecting  the  Supreme  Court  and  the  judges’  commissions  authorized  the 
justices  to  sit  as  barons  of  the  Exchequer,  who  in  England  heard  cases  in 
equity.  It  will  be  recalled  that  the  Supreme  Court  of  New  York  then  had 
(and  now  has,  for  its  jurisdiction  is  only  a  continuation)  the  jurisdiction 
possessed  by  the  English  Courts  of  King’s  Bench,  Common  Pleas,  and 
Exchequer.  To  facilitate  this  theory  of  the  Governor’s  an  ordinance  was 
promulgated.  .  .  . 

...  In  the  case  of  Cosby  vs.  Van  Dam  the  Supreme  Court  incident¬ 
ally  passed  on  another  important  question,  for  they  held  that  the  demise 
of  the  king  did  not  determine  the  ordinances  of  the  governors  of  the  prov¬ 
ince.  The  court  certainly  did  decide  also  that  the  king  had  a  right  by 
ordinance  of  the  royal  governors  to  erect  courts  of  judicature  in  the  prov¬ 
ince  of  New  York  .  .  .  this  power  was  undoubtedly  allowed  by  the 
colonial  constitutions  of  that  (the  Dutch  and  early  English)  time.  Lieu- 
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Writing  of  the  personal  extravagance  of  the  court  party,  a  cor¬ 
respondent  says :  Men  now  contend  who  shall  wear  the  finest 
clothes,  drink  the  costliest  wines,  have  the  most  dishes  on  the 
table,  and  not,  as  of  old,  who  shall  be  of  the  most  service  to 
his  country.”  A  letter  was  delivered  at  the  house  of  James 
Alexander,  threatening  him  with  ruin.  In  the  next  issue  of 
the  “Journal”  it  was  made  known  to  all  New  York.  Some  who 
looked  upon  it  as  a  threat  from  the  Court  Party  “feared  for 
their  lives  and  property.”  It  was  whispered  that  Harrison,  a 
member  of  the  Council,  had  written  it.  He  angrily  denied  it, 
and  asserted  that  it  was  a  forgery.  The  Governor,  to  clear 
himself,  offered  a  reward  for  the  discovery  of  its  author.  So 
the  struggle  went  on.  Smith,  the  historian,  believed  that  the 
Governor  was  planning  a  scheme  “to  hang  Alexander  and 
Smith” ;  certainly  Lady  Cosby  had  been  frank  in  openly  stat¬ 
ing  that  her  “highest  wish  was  to  see  them  both  on  a  gallows 
at  the  fort  gate.” 

The  undermining  power  of  Zenger’s  paper  was  seen  in  the 


tenant-Governor  Colden  said,  in  a  letter  to  Lord  Halifax,  dated  at  New 
York,  December  13,  1764,  that  the  arguments  against  such  a  prerogative  were 
all  founded  on  what  the  king  could  do  in  England,  and  conclude  that  the 
king  can  do  nothing  in  the  colonies  which  he  cannot  in  England;  and  he 
added,  “If  this  were  true  it  must  be  subversive  of  every  government  in  the 
Colonies.” — Robert  Ludlow  Fowler’s  “Constitutional  and  Legal  History  of 
New  York  in  the  Eighteenth  Century,”  “Memorial  History  of  New  York,” 
Vol.  II,  pp.  584-85. 

35.  Ibid,  p.  578. 

36.  Die  Veneris,  9  ho.  A.  M.,  June  7,  1734. 

“The  houfe,  being  informed  that  Mr.  Murray  and  Mr.  Smith  did  at¬ 
tend  without,  it  was  Refolved,  that  they  fhould  be  heard  on  the  Subject 
Matter  of  the  three  Petitions  mentioned  on  the  31ft  of  May  laft,  and  be 
defired,  that  they  would  at  that  Part  thereof,  which  relates  to  Courts  of 
Juftice,  give  their  real  Opinion,  candidly,  fincerely  and  upon  Honour;  and 
that  none  of  the  Members  fhould  interfere  or  interrupt  them  therein. 

Then  the  Gentleman  above-named,  were  called  in  and  the  Doors  opened 
for  all  Auditors,  the  feveral  Members  being  firft  feated  in  their  Places; 
the  Speaker  then  afked  Mr.  Murray  and  Mr.  Smith  whether  they  were 
prepared  to  inform  the  Houfe  of  their  real  Opinion  on  the  Subject  above- 
mentioned,  which  he  defired  might  be  done  candidly,  fincerely  and  upon 
Honour,  Mr.  Murray  declared  that  fome  extraordinary  Bufinefs,  intervening 
fince  he  had  Notice,  he  had  been  prevented  from  preparing  himfelf  fully 
upon  that  Subject;  Mr.  Smith  made  an  Apology  of  the  fame  Nature,  but 
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New  York  City  election  in  September,  1734.  The  Court  Party 
was  completely  overthrown,  and  the  new  Common  Council 
had  but  a  single  Tory,  a  Mr.  Moore.  To  celebrate  the  victory 
many  new  essays,  songs,  satires,  and  other  discomforting  mat¬ 
ters  of  print  came  from  the  Zeneger  press.  The  Governor 
denied  that  he  had  had  any  interest  in  the  election ;  but  the 
election  of  a  hostile  Board  of  Aldermen  stirred  the  Court 
Party  to  fatal  energy.  De  Lancey  “charged  the  grand  jury,  in 
angry  terms,  that  Zenger’s  paper  was  inculcating  treason  and 
dissension/’  He  pressed  an  indictment  of  the  editor,  but  the 
grand  jury  boldly  refused.  Cosby  next  appealed  to  the  As¬ 
sembly,  Philip  van  Cortlandt  appearing  before  the  House  on 
October  17,  1734,  with  a  message  from  the  Council,  regarding 
“  ‘Zenger’s  New-York  Weekly  Journals,’  .  .  .  and  other 
fcurrilous  Papers,  tending  to  Alienate  the  Affections  of  the 
People  of  this  Province,  from  his  Majefty’s  Government;  to 
raife  Seditions  and  Tumults  among  the  People  of  this  Province 
and  to  fill  their  Minds  with  a  Contempt  of  his  Majefty’s  Gov- 

adding,  that  as  well  on  his  own  Score,  as  in  Behalf  of  his  Clients,  he  had 
for  fome  years  been  obliged  to  fearch  into,  and  inform  himfelf  of  that 
Matter ;  he  was  defired  to  proceed :  And  the  faid  Petitions  being  read,  he 
laid  it  down  as  an  undeniable  pofition,  that  no  Grant,  Commiffion  or  Letters 
Patent,  can  erect  a  Court  of  Equity  or  Chancery ;  and  that  it  can  only  be 
by  a  prefcription  or  Act  of  Parliament,  and  in  Support  thereof,  produced 
many  Authorities,  and  urged  feveral  Arguments  to  fhew  the  Inconveniences 
of  fuch  a  Court,  if  erected  in  any  other  Manner  than  by  the  Legislature. 

After  he  had  fpoke  about  three  Hours  to  thefe  purpofes,  Mr.  Murray 
was  afked  whether  he  was  ready  to  give  his  Opinion,  he  again  declared  that 
he  was  unprepared  for  the  Reafons  aforefaid;  then  all  Perfons  withdrew, 
and  the  House  being  defirous  to  have  an  Information  from  him  likewife, 
he  was  again  called  in,  and  afked  how  soon  he  could  be  prepared,  who 
declared  that  he  believed  by  Wednefday  next;  and  he  being  withdrawn,  the 
Houfe  agreed  that  he  fhould  be  defired  to  attend  at  that  Time;  and  he 
being  again  called  in,  the  Speaker  defired  him,  that  he  would  attend  the 
Houfe  on  next  Wednefday  Morning,  which  he  promifed,  and  then  with¬ 
drew.” — “Journal  of  the  General  Assembly  of  the  Colony  of  New  York,” 
Vol.  I  (1691-1743),  P-  663. 

37.  “’Tis  the  misery  of  an  arbitrary  government  that  a  man  can  enjoy 
nothing  under  it  that  he  can  call  his  own.  Life,  Liberty  and  property  are 
not  his,  but  all  at  the  will  and  disposal  of  his  tyrannical  owner.  ...  If 
an  arbitrary  power  over  our  liberties  and  properties  be  let  in  upon  us,  but 
at  the  back  door,  it  will  certainly  drive  many  of  us  out  of  our  habitations, 
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ernment.”  The  message,  “confidering  the  pernicious  Confe- 
quences  that  may  attend  fuch  growing  Evils,  if  not  fpeedily 
and  effectually  put  a  Stop  to”  recommended  a  conference  of  a 
House  committee  with  one  of  the  Council,  to  “examine  and  in¬ 
quire  into  the  faid  Papers  and  the  Authors  and  Writers  there¬ 
of.”  The  committees  met  the  same  evening,  and  after  delibera¬ 
tion,  the  Council  Committee  reduced  to  writing  the  matters 
upon  which  they  asked  the  concurrence  of  the  House.  They 
wished  Zenger’s  Papers,  No.  7,  47,  48,  49  and  two  printed  bal¬ 
lads,  “to  be  burnt  by  the  Hands  of  the  common  Hangman”; 
that  the  Governor,  by  proclamation,  make  known  a  “Promife 
of  Reward,  for  the  Difcovery  of  the  Authors  or  Writers  of 
thofe  feditious  Libels ;  that  the  printer  be  prosecuted ;  and  that 
the  House  concur  with  the  Council  in  ordering  the  Magis¬ 
trates  of  New  York  City  “to  exert  themselves  in  the  Execution 
of  their  Offices.”  But  the  House  thought  differently,  and  on 
October  22nd,  an  entry  in  the  “Journal  of  the  General  As¬ 
sembly”  (Vol.  I,  p.  672)  reads:  “it  was,  Ordered ,  That  the  faid 
Requeft  and  Papers  lie  on  the  Table.” 

and  ’tis  feared,  will  once  more  reduce  our  country  to  a  wilderness  and  a 
land  without  inhabitants.” — Smith’s  “History  of  the  Province  of  New 
York,”  Vol.  I,  p.  372. 

38.  Fowler’s  “Constitutional  and  Legal  History  of  New  York  in  the 
Eighteenth  Century,”  “Mem.  Hist.,  N.  Y.,  Vol.  II,  p.  586. 

39.  “It  did  not  follow  from  his  (Smith’s)  authorities,  as  some  imagine, 
that  no  court  could  be  opened  and  organized  in  the  colony  without  the  aid 
of  the  legislature;  nor  would  the  passing  of  an  act  for  that  purpose,  in 
the  least  degree  shake  our  titles,  as  Mr.  Murray  asserted,  to  any  other 
rights  and  privileges  to  which  we  are  entitled  by  the  common  laws  of 
England.  Neither  of  these  gentlemen,  had  the  question  been  proposed  by 
the  house,  would  have  denied  that  the  colony  was  entitled,  for  instance,  to 
a  court  of  king’s  bench,  nor  that  the  law  constituting  the  judges  of  it,  suf¬ 
ficient  for  their  exercise  of  all  the  powers  of  the  court  of  king’s  Bench  at 
Westminster,  and  so  respecting  either  of  the  other  courts.  Mr.  Smith’s 
law  authority  did  not  militate  against  such  a  court  because  it  would  not  be 
creating  a  new  court;  and  if  the  crown  had  exceeded  its  authority  in 
modelling  it,  by  an  ordinance  or  commission,  though  that  act  may  be  void, 
the  right  to  such  court  would  still  exist,  because  it  is  not  in  the  power  of 
the  crown  to  repeal  an  old  law,  and  extinguish  the  rights  and  privileges  of 
the  subjects.” — Smith’s  History  of  the  Province  of  New  York,”  Vol.  II, 
p.  18. 
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The  last  word  had  not  been  said,  however.  On  November 
2nd  a  message  from  the  Council  to  the  House  demanded  the 
return  of  the  Zenger  papers;  and  on  the  same  day,  the  Coun¬ 
cil  ordered  “That  the  said  Journalls  ...  be  burnt  by  the 
hands  of  the  Comon  hangman  or  whipper;  that  the  Mayor  and 
Magistrates  be  ordered  to  attend  the  burning  thereof ;  that  a 
reward  of  £50  be  offered  for  the  discovery  of  the  real  authors 
of  the  scurrilous  papers ;  that  Zenger  be  taken  into  custody  by 
the  Sheriff,  and  committed  to  prison ;  that  the  Attorney  Gen¬ 
erali  be  ordered  to  prosecute  the  printer,  and  the  author  or 
authors  when  discovered.”  Those  who  attended  that  meeting, 
besides  the  Governor  and  Chief  Justice  De  Lancey  were 
Messrs.  Clarke,  Harrison,  Livingston,  Kennedy,  Cortlandt, 
Lane,  Horsmanden. 

The  strife  momentarily  veered  to  the  municipal  officers. 
The  magistrates  and  newly  elected  aldermen  refused  to  at¬ 
tend  the  burning,  and  challenged  the  right  of  the  Governor’s 
Council  to  control  municipal  officials.  Harrison,  the  Recorder, 

40.  In  England  .  .  .  De  Foe  was  pilloried  for  a  satirical  pamphlet; 
Swift  was  in  danger  of  imprisonment  for  the  Drapier’s  letters,  having 
himself  inflicted  on  the  opposition  writers  the  punishment  he  now  feared. 
Still  he  suffered  for  his  pamphlets.  Ralph  or  Shebbeare  could  tell  of  the 
severity  of  the  law.  In  Philadelphia  Bradford  had  been  prosecuted  and 
exiled ;  Franklin  fled  from  Boston  because  he  had  written  too  freely. — 
Lawrence,  in  “William  Cosby  and  the  Freedom  of  the  Press,”  “Mem.  Hist. 
N.  Y.,”  Vol.  II,  p.  226. 

41.  .  .  .  the  chief  purpose  of  the  paper  lay  in  its  bitter  attack  upon 
Cosby’s  administration.  No  point  of  assault  is  neglected,  no  personality  or 
satire  spared.  Morris,  Alexander,  Smith  and  others  had  formed  a  club 
that  met  weekly,  and  here  were  no  doubt  arranged  and  suggested  the  essays, 
the  squibs,  the  verses,  parodies,  and  sharp  rejoinders  to  the  heavy  and  often 
ill-considered  replies  that  were  sometimes  inserted  in  the  “Gazette.”  It  is 
not  likely  that  Bradford,  its  editor,  was  in  sympathy  with  Cosby’s  party ; 
he  claims  to  be  neutral,  but  his  paper  was  controlled  by  Harrison  and  De 
Lancey,  and  was  treated  with  little  tenderness  by  his  acute  assailants. 
Many  of  the  leading  essays  in  the  “Journal”  are  written  in  a  clear,  correct 
style,  full  of  force  and  novelty.  Their  chief  aim  is  to  defend  the  most 
liberal  view  of  the  liberty  of  the  press.  The  writers  felt  no  doubt  that 
they  lived  under  a  despotism  that  might  at  any  moment  strike  them  with  its 
sharp  penalties ;  they  use  all  the  resources  of  reason  to  rouse  the  people  to 
resistance. — Ibid,  pp.  228-229. 
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tried  in  vain  to  persuade  them.  He  “pressed  them  with  argu¬ 
ments  drawn  from  the  burning  of  Bishop  Burnet’s  book/'  and 
precedents  of  the  reigns  of  Charles  and  James,  but  without 
effect.  Even  the  City  hangman  refused  the  summons ;  and  the 
Sheriff  eventually  had  to  get  a  negro  to  perform  this  duty. 
The  burning  was  public,  but  “the  citizens  by  their  absence 
show  their  contempt  for  the  folly  of  their  rulers.” 

Immediately  thereafter,  Zenger  was  seized  “on  the  Lord’s 
day,”  rushed  to  the  common  jail,  and  forbidden  to  communi¬ 
cate  with  any  one.  And  he  remained  in  prison  until  January 
28,  1735,  notwithstanding  which  the  “Journal”  still  appeared 
weekly,  with  one  exception.  Smith  and  Alexander  presumably 
were  the  acting  editors,  for  Lewis  Morris  had  been  out  of  the 
province  having  gone  to  England  to  lay  his  own  case  before 
the  home  government,  and  also  to  make  the  home  ministers 
cognizant  of  the  true  state  of  provincial  government.  Cosby 
said,  in  a  letter  to  the  Duke  of  Newcastle,  in  December,  1734: 
“Morris  has  fled  to  England  to  escape  punishment.”  Morris 
was  suspected  of  authorship  of  the  offensive  articles.  But  in 
England  Morris  found  that  the  ministers  looked  upon  a  com¬ 
plaint  against  a  governor  they  had  chosen  as  a  reflection  upon 
their  own  ministry.  They  even  offered  to  appoint  Morris  Gov¬ 
ernor  of  New  Jersey  if  he  would  withdraw  his  charges  against 
Cosby.  This  he  refused  to  do,  and  he  continued  to  pester  the 
English  ministers  with  his  presence.  Shortly  after  his  arrival 
in  England,  Morris  wrote  to  Alexander  thus:  “We  talk  in 
America  of  applications  to  Parliaments.  Alas !  my  friend, 
parliaments  are  parliaments  everywhere  .  .  .We  have  a 
Parliament  and  Ministry,  some  of  whom,  I  am  apt  to  believe, 
’know  that  there  are  plantations  and  governors  .  .  .  and 
seem  less  concerned  in  our  contests  than  we  are  at  those  be¬ 
tween  crows  and  kingbirds.”  Again,  on  March  31,  1735,  he 
wrote :  “They  are  unconcerned  at  the  sufferings  of  the  people 
in  America  .  .  .  and  it  may  be  you  will  be  surprised  to  hear 
that  the  most  nefarious  crime  a  governor  can  commit  is  not 
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by  some  counted  as  bad  as  the  crime  of  complaining  of  it.” 
Cosby,  therefore,  was  probably  more  concerned  as  to  what 
difficulties  there  were  immediately  before  him  in  America  than 
as  to  those  Morris  might  be  able  to  make  in  London.42 

Friends  of  Zenger,  in  January,  1735,  sought  to  obtain  his 
release  on  bail.  Chief  Justice  De  Lancey  set  this  at  “ten  times 
as  much  as  it  was  in  my  power  to  counter-secure,”  stated  Zen¬ 
ger  ;  so  the  printer  was  taken  back  to  prison  and  there  re¬ 
mained  until  January  28,  1735.  On  that  day,  the  Grand  Jury 
having  refused  to  find  a  true  bill  against  him,  the  Attorney- 
General  was  directed  to  proceed  without  indictment,  by  infor¬ 
mation  for  a  misdemeanor.  It  was  charged  that  Zenger’s  papers 
Nos.  13  and  23  contained  matter  “false,  scandalous  and  se¬ 
ditious.”  He  was  defended  by  Smith  and  Alexander,  who  at 
once  filed  exceptions  to  the  “being  of  the  Court,”  Judges  De 
Lancey  and  Philipse  having  been  commissioned  for  an  in¬ 
definite  term:  “during  the  King’s  pleasure,”  and  not  “for  good 
behaviour  as  in  England,”  and  thus  being  contrary  to  the 
statutes  of  William  III.  De  Lancey,  they  pointed  out,  was 
improperly  appointed,  for  the  governor  could  not  displace  an 
officer  (the  former  Chief  Justice  Morris)  without  consulting 
his  Council,  which  Cosby  did  not  do.  On  April  15th,  Mr. 
Alexander  offered  to  argue  these  points,  but  the  presiding 
judge,  De  Lancey,  angrily  warned  them  that  they  should  con¬ 
sider  well  the  consequences  of  their  boldness.  On  the  next 
day  he  denounced  both  Smith  and  Alexander,  saying:  “You 
thought  to  have  gained  a  great  deal  of  applause  and  popularity 
by  opposing  this  court,  as  you  did  the  Court  of  Exchequer,  but 
you  have  brought  it  to  the  point  that  either  we  must  go  from 

42.  “.  .  .  the  early  New  Yorkers  were  a  turbulent,  factious,  cen¬ 
sorious  and  insubordinate  folk,  and  .  .  .  consequently  it  is  necessary  to 
receive  their  accounts  of  their  rulers  with  a  good  deal  of  allowance.  The 
old  Dutch  element  was  disposed  to  quarrel  with  every  English  governor, 
and  the  Dutch,  English  and  French  merchants  regarded  and  treated  as 
enemies  and  oppressors  all  who  would  not  let  them  do  as  they  pleased, 
without  any  restriction,  in  matters  of  trade  and  taxation.” — “New  York 
Tribune,”  April  24,  1802. 
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the  bench  or  you  from  the  bar.”  Then  he  disbarred  them,  his 
order  reading  that  “for  the  said  contempt  the  said  James  Alex¬ 
ander  and  William  Smith  be  excluded  from  further  practice  in 
this  court,  and  that  their  names  be  struck  out  of  the  roll  of  the 
attorneys  of  this  court.”  The  judges  then  assigned  other,  and 
inferior  counsel  to  the  prisoner. 

Zenger  was  thus  left  with  almost  no  defence,  for  the  coun¬ 
sel  assigned  to  the  case  would  probably  make  but  a  half¬ 
hearted  effort  in  his  behalf.  The  day  of  trial  came,  August  4, 
1735,  a  hot  humid  day  such  as  New  York  City  is  called  upon  to 
endure  only  occasionally,  in  the  height  of  summer.  De  Lan- 
cey  and  Philipse  were  on  the  bench,  and  although  the  court¬ 
room  was  crowded  and  the  interest  was  intense,  the  general 
opinion  was  that  the  Court  Party  would  triumph  and  that  the 
Zenger  case  would  be  quickly  disposed  of.  After  some  irregu¬ 
lar  procedure  by  the  Clerk  of  the  Courts,  which  brought  the 
prisoner’s  attorney,  John  Chambers,  to  his  feet  in  protest,  At¬ 
torney-General  Bradley  opened  the  charge  against  Zenger, 
whom  he  accused  of  publishing  matter  that  was  “false,  scan¬ 
dalous  and  seditious.”  Bradley  expected  to  close  the  case 
very  quickly,  and  did  not  expect  that  Attorney  Chambers 
would  cause  him  much  trouble.  But,  much  to  his  surprise, 
and  to  the  surprise  of  most  people  in  the  courtroom,  another 
and  greater  lawyer  rose,  one  better  known  in  Philadelphia 
than  in  New  York,  and  at  that  time  almost  at  the  end  of  a 
brilliant  career.  When  Andrew  Hamilton  of  Philadelphia  rose 
and  said:  “May  it  please  your  honor,  I  am  concerned  in  this 
cause  on  the  part  of  Mr.  Zenger,  the  defendant,”  the  humid 
air  of  the  crowded  courtroom  became  electrified.  Surprise  and 
expectation  roused  the  flagging  interest.  “I’ll  save  Mr.  At¬ 
torney  the  trouble  of  examining  witnesses,”  he  added,  admit¬ 
ting  the  publication.  With  alacrity,  Bradley  demanded  con¬ 
viction.  “Not  so,  either,  Mr.  Attorney,”  said  Hamilton,  “You 
have  something  more  to  do;  the  words  must  be  proved  libel¬ 
lous.”  Chief  Justice  de  Lancey  insisted  that  the  law  was  that 


CORNBURY  TO  TRYON— 1702-1775 


565 


the  truth  of  a  libel  made  no  difference — it  was  a  libel  still. 
Hamilton  argued  that  “the  decisions  of  the  Star  Chamber  were 
not  binding;  that  men  had  a  right  to  complain  of  an  unjust 
government  and  oppressive  laws/’  De  Lancey,  who  could  not 
be  moved  from  his  decision,  showed  impatience,  and  at  last 
said :  “Mr.  Hamilton,  we  expect  you  to  use  good  manners/’ 
The  overbearing  young  jurist  refused  to  listen  further  to  the 
famous  lawyer.  “I  thank  your  Honor,”  said  Hamilton.  Then, 
turning  to  the  jury,  he  said  :  “Gentlemen  of  the  Jury  !  to  you  we 
must  now  appeal  for  witnesses  of  the  facts  we  have  offered  and 
are  denied  the  liberty  to  prove;  you  are  the  judges  of  the  law 
and  the  facts.”  For  several  hours  thereafter  Hamilton  poured 
forth  a  torrent  of  condemnation  of  the  existing  state  of  gov¬ 
ernment,  which  curbed  free  speech  and  free  thought.  “Shall 
not  the  opposed  have  even  the  right  to  complain?  Shall  the 
Press  be  silenced  that  evil  governors  may  have  their  way?” 
To  Hamilton’s  mind  a  greater  issue  than  the  Zenger  case 
loomed  up.  His  closing  words  were  prophetic:  “The  question 
before  the  Court  and  you,  Gentlemen  of  the  Jury,  is  not  of 
small  nor  private  concern.  It  is  not  the  cause  of  a  poor  printer, 
nor  of  New  York  alone,  which  you  are  now  trying.  No!  It 
may  in  its  consequences  affect  every  freeman  that  lives  under 
the  British  government  on  the  main  of  America.  It  is  the 
best  cause ;  the  cause  of  Liberty !  and  I  make  no  doubt  but 
your  upright  conduct  to-day  will  not  only  entitle  you  to  the 
love  and  esteem  of  your  fellow-citizens,  but  every  one  who 
prefers  freedom  to  slavery  will  bless  and  honor  you  as  men 
who  have  baffled  the  attempts  of  tyranny,  and  by  an  impartial 
and  incorrupt  verdict  have  laid  a  noble  foundation  for  securing 
to  ourselves,  our  posterity,  and  our  neighbors  that  to  which 
nature  and  the  laws  of  our  country  have  given  us  a  right — the 
liberty  both  of  exposing  and  opposing  arbitrary  power  (in 
these  parts  of  the  world  at  least),  by  speaking  and  writing  the 
truth.”  It  was  of  no  avail  that  Attorney-General  Bradley  de¬ 
manded  the  conviction  of  Zenger  and  that  the  Chief  Justice 
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charged  the  jury  that  they  must  convict  the  printer.  Hamil¬ 
ton  had  spoken;  and  the  echo  was  “Not  Guilty!’’43  Loud 
cheers  filled  the  courtroom,  and  were  heard  perhaps  even  as 
far  as  the  Governor’s  mansion  in  the  fort.  The  judges,  enraged, 
threatened  to  imprison  the  cheer-leader;  but  Captain  Norris 
rose  and  said  that  applause  was  common  in  Westminster  Hall, 
and  was  loudest  in  the  acquittal  of  the  seven  bishops.  Then 
came  an  uproar  beyond  the  power  of  the  Court  to  check.  Ham¬ 
ilton,  the  “champion  of  liberty,”  was  carried  shoulder-high  out 
of  the  courthouse  and  through  the  streets.  The  next  day,  the 
magistrates  of  the  City  presented  him  with  the  freedom  of 
the  city,  and  as  he  entered  his  barge,  for  Philadelphia,  cannons 
fired  salutes  in  his  honor. 

In  the  Zenger  case,  Andrew  Hamilton  established  the 
freedom  of  the  Press  in  America.  It  has  been  said  that  the 
decision  was  “the  germ  of  American  freedom — the  morning 
star  of  that  liberty  which  subsequently  revolutionized  Amer¬ 
ica.”  It  “forever  fixed  the  principles  which  controlled  the 
public  mind  and  directed  the  public  conduct  for  the  next  forty 
years  until  the  struggle  for  freedom  culminated  in  the  Revo¬ 
lution  of  1776.” 

Cosby  did  not  long  survive  this  affront.  Maybe,  his  hope¬ 
less  physical  state  had  some  bearing  on  his  reckless  adminis¬ 
tration  of  public  affairs.  He  battled  with  the  ravages  of 
tuberculosis  which  were  fast  sapping  his  strength  at  the  time 
when  his  administrative  mistakes,  and  the  active  opposition 
of  Lewis  Morris  and  others  of  the  People’s  Party,  were  under¬ 
mining  Cosby’s  influence  with  the  home  ministers.  The  lat¬ 
ter  had  grown  weary  of  Cosby’s  endless  complaints,  and 
realized  that  his  administration  was  decidedly  unpopular. 
They  had  grown  weary  of  Lewis  Morris  also,  but  he  persisted, 

43.  The  jurors  were:  Thomas  Hunt,  foreman;  Harmanus  Rutgers, 
Stanley  Holmes,  Edward  Man,  John  Bell,  Samuel  Weaver,  Andries  Maer- 
schalk,  Egbert  van  Borsum,  Benjamin  Hildreth,  Abraham  Keteltas,  John 
Goelet  and  Hercules  Wendover. 
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and  they  finally  came  to  the  conclusion  that  he  had  been  im¬ 
properly  removed  from  the  Chief  Justiceship.  They  actually 
reproved  the  Governor  for  voting  in  his  Council,  and  gave 
other  evidences  that  Morris  was  gaining  favor.  Cosby  was 
no  doubt  also  troubled  by  the  endeavor  that  was  made  to  im¬ 
peach  him,  for  his  part  in  land-title  transactions.  Neverthe¬ 
less,  his  arbitrary  actions  did  not  lessen  in  intensity  until  al¬ 
most  the  end.  One  of  his  last  acts  was  to  tyrannously  en¬ 
deavor  to  remove  Van  Dam  from  his  Council.  Had  he  not 
tried  to  do  so,  Van  Dam,  as  senior  councillor,  would,  in  the 
event  of  Cosby’s  death,  again  become  Governor,  pro  tem.  As 
a  matter  of  fact,  Rip  van  Dam  had  not  attended  the  meetings 
of  the  Council  since  he  and  Cosby  had  first  become  estranged; 
but  before  final  action  to  remove  Van  Dam  could  be  taken 
death  came  to  Cosby  at  the  Fort  on  March  7,  1735. 

It  is  said  that  there  was  general  rejoicing  among  the 
people  of  New  York  at  Governor  Cosby’s  death.  The  Popu¬ 
lar  Party  probably  felt  that,  temporarily  at  least,  they  would 
now  be  ascendant  in  governmental  affairs.  With  this  in  mind, 
possibly,  Rip  van  Dam  again  sought  to  hold  the  Acting-Gov¬ 
ernorship.  The  Council  met,  but  they  passed  over  his  claims 
to  the  chief  office,  selecting  George  Clarke,  Cosby’s  choice,  as 
President  of  the  Council.  But  Van  Dam  could  not  be  set  aside 
so  easily.  He  assumed  the  presidency,  demanded  the  seals  of 
the  Province  from  Mrs.  Cosby,  nominated  a  mayor,  and  made 
other  dispositions  which  showed  that  for  some  time  New  York 
would  have  two  governments.  It  is  said  that  he  went  to  the 
Fort,  but  was  refused  admittance,  which  is  not  surprising,  for 
Clarke  and  his  party  were  in  armed  possession  of  the  Fort, 
and  were  equally  determined  to  rule. 

The  summer  passed  with  those  two  factions  at  logger- 
heads,  and  with  the  ever-present  possibility  of  armed  conflict. 
The  Clarke  faction  was  in  the  minority,  but  they  held  Fort 
George  and  the  soldiery;  and  so  perhaps  should  be  considered 
as  the  Government.  The  first  proclamation  issued  by  “The 
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Honourable  George  Clarke,  Esqr.,  President  of  his  Majesties 
Council,  and  Commander  in  Chief  (L.S.),  Province  of  New 
York,  &c”  bears  date  of  March  18,  1735.  Its  purpose  was  to 
adjourn  the  General  Assembly  until  the  last  Tuesday  in  April. 
Three  further  adjournments  were  announced  before  July 
24th,  when  President  Clarke  issued  another  proclamation 
warning  assemlymen  against  refusing  to  serve  as  such  when 
called  into  session.  The  proclamation  was  evidently  prompted 
by  the  efforts  of  the  Van  Dam  faction  to  establish  a  rival  gov¬ 
ernment  ;  one  preamble  reads :  “Whereas  some  disaffected 
persons  seeking  their  own  private  ends  in  publick  discentions, 
have  by  false,  groundless,  &  wicked  Insinuations,  reports,  let¬ 
ters  &  other  papers  endeavoured  to  corrupt  the  minds  of  the 
Members  of  the  said  Assembly,  hoping  thereby  to  hinder  them 
from  meeting  and  acting,  and  to  draw  from  the  Service  of 
their  Country  and  their  duty  and  allegiance  to  his  Majesty, 
whereby  the  province  would  be  involved  in  fatall  Convul¬ 
sions  and  Miserys,”  and  so  forth.  Nevertheless,  the  Court 
Party  felt  it  inadvisable  to  put  the  legislators  to  the  test  at 
that  time.  Three  further  proclamations  were  sent  out  from 
Fort  George  before  October,  1736,  and  the  state  of  the  Court 
Party  was  becoming  precarious  when  a  ship  arrived  from  Eng¬ 
land  bringing  to  President  Clarke  his  commission  as  Lieuten¬ 
ant-Governor.44  The  opposition  then  lost  its  force,  and  the 
Assembly  was  convened  on  October  13th. 

But  for  this  royal  settlement  of  the  dispute,  the  situation 

44.  George  Clarke  had  been  an  attorney  in  Dublin,  Ireland,  before 
crossing  to  Virginia.  He  was  a  man  of  poor  education,  but  of  some  influ¬ 
ence  in  court  circles.  In  1703  he  was  appointed,  by  Queen  Anne,  Secretary 
of  the  Province  of  New  York,  vice  Matthew  Clarkson,  deceased.  Soon 
afterwards  he  married  Anne  Hyde,  of  the  Clarendon  family,  and  thus  came 
into  one  of  the  collatoral  lines  of  the  Queen.  He  acquired  wealth  in  New 
York,  and  was  a  member  of  Cosby’s  council,  and  Cosby  favored  him.  His 
influential  English  connections  brought  him  confirmation  as  Lieutenant- 
Governor,  and  he  served  as  such  for  seven  years.  He  was  Lieutenant- 
Governor  until  1743,  when  George  Clinton  superceded  him,  as  Governor. 
Clarke,  who  had  become  very  wealthy,  returned  to  England,  and  there  died 
on  Jan.  12,  1760. 


CORNBURY  TO  TRYON— 1702-1775 


569 


might  have  developed  civil  war.  Clarke,  in  a  letter  written 
to  Newcastle  on  May  16,  1736,  asserted  that  the  opposition 
actually  planned  an  insurrection.  Had  fighting  resulted,  New 
York  might  have  won  its  independence  then,  instead  of  forty 
years  later.  It  is  more  probable,  however,  that  England  would 
have  made  such  an  example  of  a  rebellious  New  York,  fight¬ 
ing  alone,  that  the  patriots  of  forty  years  later  would  remem¬ 
ber  the  punishment  meted  out  to  their  fathers,  and  hesitate 
long  before  again  drawing  the  sword  against  the  mother  coun¬ 
try.  However,  such  was  not  America’s  destiny. 

The  attitude  of  the  people  in  this  summer  of  unrest  is  well 
seen  in  the  result  of  the  municipal  elections.  New  York  City, 
on  September  29,  1736,  placed  in  office  a  city  administration 
taken  almost  wholly  from  the  Popular  Party — from  the 
“Dutch  mob,”  as  the  Court  Party  called  it.  “Zenger’s  Week¬ 
ly  Journal”  promptly  retaliated  with  abuse  of  the  “courtiers.” 
About  this  time  Lewis  Morris  returned  from  England,  tri¬ 
umphant. 

The  Assembly  met  in  October,  and  while  it  set  aside  all  the 
pretensions  of  Van  Dam,  and  recognized  Clarke  as  President 
of  the  Council  and  Lieutenant-Governor,  the  latter  found  little 
consolation  in  the  function  of  the  lower  house.  The  As¬ 
sembly,  as  of  yore,  was  especially  jealous  of  its  right  to  guard 
the  public  purse.  And  in  one  vote,  in  legislation  introduced 
to  safeguard  the  revenues  from  misapplication  by  the  Lieu¬ 
tenant-Governor  or  the  Council,  the  Assembly  so  offended  Mr. 
Clarke,  that  he  called  them  together  for  admonition  and  dis¬ 
solution.  The  Twentieth  Assembly  was  dissolved  on  May  3, 
1737.  It  had  had  nine  stormy  years  of  existence,  and  the 
people  had  almost  forgotten  how  to  vote.  However,  the  lines 
were  clearly  drawn,  and  the  electioneering  campaigns  were 
stormy  during  May  and  June;  and  despite  the  power  that 
money  is  able  to  command,  the  Popular  Party  was  every¬ 
where  strong,  and  in  the  Twenty-first  Assembly,  which  con¬ 
vened  on  June  15,  1737,  the  Court  Party  was  in  a  distinct 
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minority.  James  Alexander,  the  disbarred  attorney,  was  one 
of  the  representatives  from  New  York  City;  Col.  Lewis  Mor¬ 
ris,  Jr.,  represented  Westchester,  and  was  chosen  as  Speaker; 
and  Lewis  Morris,  the  former  Chief  Justice,  was  also  a  mem¬ 
ber.  As  to  the  election  of  Adolph  Phillipse  there  was  a  dis¬ 
pute.  William  Smith,  who  also  had  been  disbarred  in  the 
Zenger  case,  appeared  before  the  House  and  so  aroused  it  by 
his  eloquence  that  the  members  excluded  the  Hebrew  vote 
by  which  Phillipse  had  been  so  much  helped.  Still,  they  did 
not  exclude  the  alien  vote,  and  it  was  large  enough  to  give 
Phillipse  a  bare  majority. 

The  Twenty-first  Assembly  had  but  a  short  life,  though 
when  Clarke  dissolved  it  in  October,  1738,  he  was  but  fol¬ 
lowing  the  recommendation  made  by  the  Popular  Party  lead¬ 
ers  themselves.  One  of  their  first  acts  in  1737  session  had 
been  to  demand  more  frequent  elections.  In  September,  1737, 
the  House,  in  a  remarkable  address  to  the  Lieutenant-Governor, 
defined  the  principles  which  were  to  govern  their  future  con¬ 
duct.  The  address  called  attention  to  the  extravagance  of  past 
governors,  and  declared  that  no  grants  would  be  made  in 
future  that  could  not  be  well  protected  from  misapplication  by 
the  governor,  and  on  revenue  for  a  longer  period  than  one 
year.  Clarke  thanked  the  House  for  its  address,  and  seemed 
to  yield  to  the  remonstrance ;  but  in  the  fall  of  the  next  year 
he  gained  courage :  The  Assembly  had  granted  him  a  salary 
of  £1,580,  but  had  hampered  him  by  limiting  the  taxes  to  one 
year.  He  wanted  the  revenue  fixed  for  the  whole  period  of 
his  term  of  office;  and  by  this  time  he  had  come  to  look  upon 
the  restrictions  of  the  House  as  disloyal.  The  Assembly, 
however,  could  not  be  moved  from  its  stated  policy,  so,  on 
October  20,  1738,  Clarke  dissolved  it. 

The  Twenty-second  Assembly  began  its  first  session  on 
March  27,  1739.  There  had  been  many  changes,  and,  as  new 
constituted,  the  House  might  be  expected  to  more  readily  meet 
the  wishes  of  the  Governor.  Lewis  Morris  was  no  longer  a 
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member,  and  Adolph  Phillipse  was  Speaker,  in  place  of  Lewis 
Morris,  Jr.  The  latter  was  however  still  a  member  from 
Westchester.  War  had  broken  out  between  England  and 
Spain,  and  the  common  danger  tended  to  bring  all  factions 
together.  Yet,  Clarke  did  not  fare  so  well  with  the  new  As¬ 
sembly  as  with  the  old.  His  salary  was  reduced  to  £1,300 
and  the  House  turned  a  deaf  ear  to  all  his  entreaties  that,  in 
this  time  of  war,  he  be  given  a  revenue  grant  in  gross,  leav¬ 
ing  its  disposition  to  the  officials.  The  province  was  indeed, 
in  a  serious  financial  state,  its  expenditure  far  exceeding  its 
revenue.  A  heavy  tax  was  laid  on  the  importation  of  African 
slaves,  and  other  measures  of  swelling  the  revenue  were  de¬ 
vised,  but  the  legislators  ever  kept  a  watchful  jealous  eye  on 
the  Government’s  use  of  the  public  purse. 

In  1741  New  York  City  was  stirred  into  one  of  those  un¬ 
controllable  panics  which  sometimes  occur  in  rapidly-grow¬ 
ing  cosmopolitan  areas.  Rumors  of  a  plot  by  negro  slaves 
and  disaffected  white  men  to  burn  New  York  spread.  The 
panic  took  hold  of  all  classes,  and  its  intensity  lay,  perhaps,  in 
the  realization  that  the  slaves  had  been  treated  shamefully. 
Indeed,  they  were  hardly  considered  human.  For  a  hundred 
years,  they  had  come  much  as  cattle  would  come,  specially 
billed  as  freight,  and  after  being  gauged,  chiefly  by  weight 
and  age,  in  the  slave  market  on  Wall  Street,  passed  into  pri¬ 
vate  ownership,  to  be  inventoried  with  the  cattle,  horses,  dogs, 
guns,  and  what  not — the  goods  and  chattels  of  said  owner. 
Flogging  was  frequent,  and  in  other  ways  life  must  have  been 
unbearable  to  them.  And  as  some  of  the  slaves  had  but  re¬ 
cently  been  snatched  from  their  wild  native  state  white  people 
dreaded  the  consequences,  if  these  wild  men  should  get  the 
upper  hand.  Hence,  in  a  community  where  the  black  popu¬ 
lation  represented  about  one-sixth  of  the  whole,  there  was 
some  basis  for  the  credence  given  to  the  rumors. 

It  appears  that  in  February,  1741,  several  small  robberies 
were  committed.  They  were  traced  to  John  Hughson,  a  white 
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man  who  kept  a  tavern  frequented  by  negroes  and  disreputa¬ 
ble  whites.  Hughson  confessed  that  he  had  received  stolen 
goods,  for  which  offense  he  was  held  for  trial.  During  the 
next  month  many  fires  occurred  in  different  parts  of  the  city ; 
some  seemed  unexplainable,  and  the  belief  became  general 
that  incendiaries  were  at  work.  Negroes  were  suspected  of 
setting  the  fires,  in  retaliation  for  Hughson’s  arrest.  To  make 
matters  worse,  an  unusually  large  shipload  of  Spanish  negroes 
had  just  been  discharged  at  New  York.  The  nervous  citizens 
were  quite  ready  to  look  upon  this  human  freight  as  reinforce¬ 
ments  sent  for  the  purpose  of  establishing  a  negro  republic. 
Vigorous  action  was  taken  by  the  municipal  authorities.  Ar¬ 
rest  followed  arrest,  until  the  jails  were  full  of  negroes,  and 
dissolute  whites  who  associated  with  them,  and  were  of  nefari¬ 
ous  repute.  Some  were  offered  immunity,  and  indeed  money, 
if  they  would  give  evidence  against  the  ringleaders.  Mary 
Burton,  servant  of  John  Hughson,  before  the  Supreme  Court 
in  April,  1741,  told  of  her  knowledge  of  a  conspiracy  which 
planned  to  make  a  certain  negro  the  Governor,  and  John 
Hughson  the  King.  Hughson  and  his  wife,  with  Peggy  Carey, 
or  Solinburgh,  a  woman  of  dissolute  character  who  lived  in 
Hughson’s  tavern,  were  tried  and  found  guilty  of  robbery. 
Peggy,  to  save  herself,  confessed.  Other  negroes,  from  like 
motives,  began  to  confess  one  against  the  other,  and  finally 
implicated  John  Ury,  or  Jury,  a  Jesuit  priest  who  had  been  a 
teacher  in  Philadelphia  and  New  York  since  1738,  when  he  ar¬ 
rived  in  the  country.  He  was  arraigned,  and  the  outcome  of 
this  panic  was  that  Hughson  and  his  wife,  Peggy  Carey,  and 
John  Ury  and  eighteen  negroes  were  hanged.  The  record  is 
even  worse,  for  during  the  panic  thirteen  negroes  were  burned 
at  the  stake,  and  seventy  were  transported.  Altogether, 
twenty-one  white  persons  were  arrested,  and  of  them  Hugh¬ 
son,  his  wife,  and  John  Ury  were  hanged,  the  latter  protesting 
his  innocence  to  the  last.  On  the  scaffold,  he  called  upon  God 
to  witness  the  falseness  of  the  charge.  It  is  a  deplorable 
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page  of  New  York  history,  for  all  this  havoc  was  caused  by 
the  unreliable  testimony  of  disreputable  whites  or  panic- 
stricken  blacks,  whose  evidence,  as  the  public  excitement 
waned,  was  seen  to  be  woefully  weak.  Too  late,  alas.  The 
lives  had  been  demanded  and  taken,  and  one  of  the  darkest 
pages  of  New  York  City  history  had  been  written.  That  such 
leading  minds  as  those  of  the  men  who  constituted  the  Grand 
Jury  and  the  jury  which  convicted  John  Ury  should  have  been 
unable  to  see  how  absurd  were  the  charges  indicates  how  gen¬ 
eral  and  intense  must  have  been  the  panic  that  seized  the 
white  people  of  New  York.  On  the  Grand  Jury  were  such 
men  as  James  Livingston,  Herman  Rutgers,  Peter  Rutgers, 
Jacobus  Roosevelt,  Stephen  van  Cortlandt,  John  Prevoost, 
Abraham  de  Peyster,  Peter  Schuyler,  Peter  Jay,  and  other 
leaders.  The  jury  which  tried  John  Ury  consisted  of  Geraldus 
Beeckman,  Sidney  Breese,  Peter  Furman,  Thomas  Willett, 
Brandt  Schuyler  and  others  of  prominence  in  the  city.  Daniel 
Horsmanden,  who  was  then  Recorder  of  the  City  of  New  York 
but  eventually  became  Chief  Justice  of  the  Province,  was  one 
of  the  judges ;  and  he  was  so  convinced  of  the  existence  of  the 
plot  that  later  he  wrote  an  account  of  the  case,  defending  his 
action  and  that  of  his  associates  on  the  bench.  His  “Journal 
of  the  Proceedings  in  the  Detection  of  the  Conspiracy’’  is  how¬ 
ever  the  best  evidence  that  the  panic  extended  even  to  the  judges 
before  whom  the  unfortunate  alleged  culprits  were  arraigned. 
“For  its  disregard  of  all  rules  of  legal  evidence,  for  its  prosti¬ 
tutions  of  the  forms  of  law,  for  the  perpetration  of  cruelty,  for 
popular  credulity  and  cowardice,  for  the  abnegation  of  all 
sense  of  mercy,  for  the  oppression  of  the  weakest  and  most 
defenceless,  the  whole  transaction  was  without  precedent,  and 
has  no  parallel  in  any  civilized  community,”  wrote  Mr.  Gay,  in 
“Bryant  and  Gay’s  History  of  the  United  States.”  A  some¬ 
what  similar  period  of  panic  seized  the  English  in  1679,  the 
judicial  murders  of  the  supposed  “Popish  Plot”  trials  of  that 
time  marring  the  English  record  as  sadly  as  does  the  “Negro 
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Plot”  trials  that  of  New  York.  The  “Popish  Plot”  trials  were, 
according  to  Lord  Campbell,  “more  disgraceful  to  England 
than  the  massacre  of  St.  Bartholomews  to  France.” 

Lieutenant-Governor  Clarke  had  other  troubles  in  1740 
and  1741.  The  Assembly  even  threatened  to  reduce  his  sal¬ 
ary,  and  emphatically  refused  to  bear  any  part  of  England’s 
war  expenditure.  While  the  Governor  appointed  a  “day  of 
thanksgiving”  for  “the  wonderful  deliverance”  from  the  negro 
danger,  it  seems  that  he  was  really  more  apprehensive  of  a 
white  insurrection.  In  April,  1741,  he  addressed  the  House, 
pointing  out  that  the  fear  that  the  provincials  were  anxious  to 
throw  off  their  allegiance  to  the  Crown  had  long  prevailed  in 
England ;  and  he  somewhat  tactlessly  demanded  “a  liberal 
support”  of  his  recommendations  and  “a  dutiful  obedience  to 
the  wishes  of  the  English  court.”  Which  request  only  stif¬ 
fened  the  spirit  of  independence  that  ran  through  the  House. 

Clarke  became  more  and  more  unpopular,  being  forsaken 
even  by  James  de  Lancey,  who  had  been  the  strength  of  the 
court  party  during  Cosby’s  administration.  And  Lewis  Mor¬ 
ris,  who  was  now  Governor  of  New  Jersey,  still  maintained  a 
keen  interest  in  the  affairs  of  New  York. 

The  Clarke  administration  reached  its  end  with  the  arrival 
of  George  Clinton  from  England,  on  September  22,  1743.  For 
the  next  ten  years  New  York  was  governed  by  this  man  of 
illustrious  past.  His  escutcheon  was  not  so  bright  at  the  end 
of  his  decade  as  Governor,  however,  Admiral  George  Clinton, 
the  second  son  of  the  Earl  of  Lincoln,  had  received  full  com¬ 
mission,  and  took  his  place  as  Captain-General  and  Governor- 
in-Chief  of  the  Province  of  New  York.  (New  Jersey,  of 
course,  was  no  longer  within  the  jurisdiction  of  the  New 
York  Governor).  He  dissolved  the  old  Assembly  on  Sep¬ 
tember  27,  1743,  and  the  new  Legislature,  the  Twenty-third, 
began  its  first  session  on  November  8,  1743,  under  the  same 
officers  and  with  little  change  in  membership.  It  was  destined 
to  have  four  sessions,  and  to  be  dissolved  on  May  14,  1743.  The 
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Twenty-fourth  Assembly  began  on  June  25,  1745,  and  was  dis¬ 
solved  on  November  25,  1747. 

The  course  of  legislative  affairs  was  somewhat  stormy. 
Clinton  was  a  sailor  of  blunt  character.  He  was  of  good  re¬ 
pute  in  naval  activities  but  not  very  efficient  as  a  Governor. 
And  as  he  had  so  long  been  accustomed  to  have  his  commands 
obeyed  without  delay  and  without  question,  he  could  not 
happily  fall  into  the  temporizing  tactics  that  were  necessary 
to  handle  successfully  such  a  sensitive  independent  political 
unit  as  the  New  York  Assembly.  He  was  shrewd  enough  to 
rest  considerably  upon  James  de  Lancey  and  his  associates, 
but  not  discerning  enough  to  see  that  the  relinquishment  of 
power  would  inevitably  react  upon  himself.  He  resented  the 
penurious  methods  of  the  Assembly,  in  doling  out  appropri¬ 
ations  from  the  treasury.  Particularly,  he  chafed  at  the  curb 
the  House  exercised  over  his  officials.  By  annexing  salaries 
to  the  person  by  name,  the  Assembly  virtually  controlled  ap¬ 
pointments,  for,  as  Governor  Clinton  pointed  out  to  the  Lords 
of  Trade  in  1746,  officials  who  were  not  persona  grata  with 
the  holders  of  the  public  purse  “must  starve,  to  use  the  words 
that  have  frequently  been  made  use  of  on  such  like  occasion/’ 
Thus,  continued  the  Governor,  the  “ruling  faction  has  ob¬ 
tained  in  effect  the  nomination  of  all  officers,  and  they  have 
become  even  so  insolent  that  they  have,  in  the  bill  for  the 
payment  of  the  salaries,  removed  one  officer’s  name  and  put  in 
another  without  consulting  me.”  This  insolence  had  been 
carried  to  the  fullest  degree  when  the  Speaker  ordered  the 
secretary  to  make  out  a  commission  to  this  official.45 

45.  “By  these  means  all  the  officers  of  the  government  are  becoming 
dependent  on  the  Assembly,  and  the  King’s  prerogative  of  judging  of  the 
merits  of  his  servants  and  of  appointing  such  persons  as  he  may  think  most 
proper  is  wrested  out  of  the  hands  of  his  Governor,  and  the  King  himself, 
as  far  as  in  their  power,  deprived  of  it.  The  Assembly  carries  matters  in 
their  case  to  such  a  length  that  they  call  those  bills  for  the  payment  of  sal¬ 
aries  and  other  contingencies  money  bills,  to  which  they  will  not  allow  the 
Council  to  make  any  amendments,  and  a  Governor  must  either  take  it  as 
it  comes  from  them,  or  he  and  all  the  officers  of  the  Government  must 
remain  without  support.” — Clinton,  to  the  Lords  of  Trade,  Dec.  12,  1746. 
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In  his  dilemma,  Governor  Clinton  could  no  longer  count 
upon  the  support  of  the  followers  of  James  de  Lancey,  for  that 
exalted  jurist  had  severed  connection  with  him  six  months 
earlier,  and  had  done  so  with  impunity,  for  while  still  in  the 
good  graces  of  the  Governor  De  Lancey  had  contrived  to  have 
his  commission  as  Chief  Justice  changed  in  status  from  one 
revocable  at  will  to  one  irrevocable  during  good  behaviour.40 
By  this  act  the  Governor  had  shown  the  frank  trustfulness  of 
the  average  man  of  action.  He  was  ignorant  of  the  tortuous 
undercurrents  that  control  the  actions  of  men  who  are  am¬ 
bitious  to  rise  in  the  world  of  politics.  De  Lancey,  it  is  said, 

46.  “I  must  inform  your  Lordships  that  the  chief  strength  this  faction 
has  gained  proceeded  from,  I  must  confess,  an  imprudent  act  of  my  own 
in  giving  Mr.  DeLancey  commission  to  be  Chief  Justice  of  this  Province 
during  his  good  behaviour;  this  has  given  him  the  greatest  influence,  as  no 
man  can  think  himself  safe  from  his  power,  when  the  ambition,  the  violence, 
the  obstinacy  of  his  temper  is  well  known.  A  governour  they  expect  can 
remain  with  them  but  a  few  years,  but  the  power  of  this  man,  they  think, 
is  entailed  upon  them;  whatever  reason  there  may  be  for  making  the  Judges' 
Commissions  in  England,  in  this  manner,  the  same  reason  may  not  extend 
to  the  plantations,  tho’  I  was  made  to  believe  that  they  did ;  but  the  in¬ 
conveniences  which  may  arise  from  it  may  be  incomparably  great,  as  it  is 
possible  that  a  Chief  Justice  in  England  cannot  obtain  such  influence  over 
the  Nation  as  a  Chief  Justice  may  over  this  Province,  where  the  number 
of  Men  of  Knowledge  is  very  inconsiderable,  and  by  uniting  with  the  men 
of  politics,  power  and  wealth  make  it  impossible  to  find  anyone  to  accuse, 
try  or  convict  him.  .  .  .  The  Chief  Justice  soon  convinced  me  of  my 
error,  for  before  that  commission  was  granted,  he  on  all  occasions  showed 
himself  ready  to  assist  me  with  his  advice  and  with  what  influence  he  had, 
in  order  to  make  my  administration  easy  to  me,  and  which  I  have  now 
reasons  to  believe  he  only  did  thereby  to  induce  me  to  grant  this  commission, 
by  which  he  expects  to  secure  to  himself  that  Power  which  from  his  nat¬ 
ural  ambition  he  has  always  aimed  at,  for  as  soon  as  he  had  obtained  it,  he 
put  himself  at  the  head  of  the  Faction  whose  views  were  to  distress  me  in 
the  administration,  and  thereby  compel  me  in  effect  to  put  it  into  their 
hands,  and  on  this  occasion  I  must  remark  .  .  .  that  the  uneasiness  and 
distraction  in  government  affairs  in  Mr.  Cosby’s  administration  arose  from 
Mr.  DeLancey’s  ambition  to  be  Chief  Justice,  and  that  ever  since  he  has 
been  in  power  continual  schemes  have  been  formed  to  weaken  the  authority 
and  power  of  every  governor  in  the  administration  and  to  alter  the  Consti¬ 
tution  of  his  Government,  as  will  appear  from  an  attentive  consideration  of 
the  acts  of  the  General  Assembly  in  Mr.  Clark’s  administration  and  since 
my  arrival.” — Clinton  to  the  Lords  of  Trade:  quoted  in  “Documents  Rel¬ 
ative  to  the  Colonial  History  of  the  State  of  New  York,”  by  O’Callaghan, 
VI,  356. 
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quarrelled  with  Admiral  Clinton  on  June  6,  1746,  “over  a 
bottle  of  wine,”  and  that  the  Chief  Justice  “swore  vengeance”; 
but  apparently  the  cleavage  had  occurred  soon  after  De  Lancey 
had  been  recommissioned  in  1744. 

Governor  Clinton  had  had  stormy  exchange  of  notes  with 
the  Assembly  in  1745,  over  the  Saratoga  relief.  The  Assem¬ 
bly  had  urged  him  to  make  necessary  provisions  to  see  that 
troops  were  not  withdrawn  a  second  time ;  and  in  the  same 
address  had  pointed  out  that  the  province  had  already  pro¬ 
vided  £70,000  since  the  beginning  of  the  French  war,  “which 
is  a  burden  we  fear  our  constituents  will  be  too  apt  to  think 
too  heavy  for  them  to  bear,”  but  that  in  future  they  “would 
not  be  too  profuse  and  lavish,”  neither  would  they  be  “too 
sparing.”  Governor  Clinton  had  retorted  sharply,  and  in  such 
way  as  to  emphasize  the  fact  that  they  met  only  “by  authority 
of  the  King’s  commission  and  instructions”  to  himself,  and 
that  such  instructions  were  “alterable  at  his  Majesty’s 
pleasure.”47  He  forbade  the  printing  of  the  Assembly  Re- 

47.  “You  have  not,”  Governor  Clinton  said,  “by  the  Constitution  of 
the  government,  any  share  in  the  execution  of  military  orders.  Consider, 
gentlemen,  by  what  authority  you  sit  and  act  as  the  General  Assembly  of 
this  province !  I  know  of  none,  but  by  the  authority  of  the  King’s  com¬ 
mission  and  instructions  to  me,  which  are  alterable  at  His  Majesty’s 
pleasure.  You  seem  to  place  it  upon  the  same  foundation  with  the  House 
of  Commons  of  Great  Britain;  and  if  I  mistake  not,  you,  by  the  resolves 
of  the  9th  of  this  month,  assume  all  the  privileges  and  rights  of  the  House 
of  Commons  of  Great  Britain.  If  so,  you  assume  a  right  to  be  a  branch  of 
the  Legislature  of  the  Kingdom  and  deny  your  dependence  and  subjection 
on  the  Crown  and  Parliament.  If  you  have  not  the  right  of  the  House  of 
Commons  of  Great  Britain,  then  the  giver  of  the  authority  by  which  you 
act  has  or  can  put  bounds  and  limitations  upon  your  rights  and  privileges 
and  alter  them  at  pleasure;  and  has  power  to  restrain  you  when  you  en¬ 
deavor  to  transgress.  And  I  now  tell  you  that  I  have  his  Majesty’s  ex¬ 
press  commands  not  to  suffer  you  to  bring  some  matters  into  your  House, 
or  to  debate  upon  them.  In  short,  gentlemen,  I  must  likewise  tell  you,  that 
every  branch  of  the  Legislature  of  this  province,  and  all  of  them  together, 
may  be  criminal  in  the  eye  of  the  law,  if  you  provoke  that  power  to  do  it 
by  your  misbehaviour ;  otherwise  you  must  think  yourselves  independent 
of  the  Crown  of  Great  Britain.” 

The  Governor  not  only  saw  that  this  was  a  political  conflict  for  prac¬ 
tical  independency,  but  he  charged  the  Assembly  with  assuming  greater 
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monstrance  by  the  public  printer.  Whereupon,  the  House 
resolved  “that  it  was  the  right  of  the  People  to  know  the  pro¬ 
ceedings  of  their  representatives,  and  that  any  attempt  to  pre¬ 
vent  those  proceedings  being  printed  is  a  violation  of  that 
right.”  The  House  declared  the  Governor’s  order  forbidding 
the  printing  was  “arbitrary  and  illegal”;  and  they  sustained 
the  Speaker  in  ordering  it  to  be  printed. 

In  the  end,  the  Governor  submitted  to  the  “encroach¬ 
ments”  of  the  Assembly  “on  the  ground  that  it  was  a  time  of 
war.”  He  observed,  however,  that  “upon  the  approach  of 
peace,  that  the  time  was  then  coming  in  which  he  should  be 
able  to  recover  the  executive  power  of  the  government,  and  put 
a  stop  to  the  usurpations  of  the  Assembly.”  He  kept  his 
word,  for  after  the  signing  of  the  Treaty  of  Aix  la  Chapelle 
in  1748,  he  refused  assent  to  the  revenue  bill  passed  Novem¬ 
ber  11,  1748,  “since  which  time,”  as  he  wrote  the  Lords  of 
Trade,  “every  executive  part  of  the  government  has  stood 
still.”  This  followed  a  refusal  of  a  demand  by  the  Governor 

powers  than  those  possessed  by  the  House  of  Commons.  After  recapitu¬ 
lating  their  proceedings,  he  continued :  “Is  this  following  precedents  of  the 
Parliament  of  Great  Britain,  which  you  pretend  so  much  to  imitate?  No, 
I’ll  defy  any  man  to  give  any  precedent  of  this  nature,  unless  it  was  in  that 
House  of  Commons  that  had  resolved  to  take  away  the  King’s  life  and  to 
overthrow  the  established  government.  Nay,  I’ll  defy  any  man  to  show 
that  the  Council  or  General  Assembly  of  any  nation  ever  acted  in  this 
manner,  but  where  a  faction  had  resolved  to  usurp  the  whole  authority  and 
power  over  that  nation.” 

According  to  the  Governor,  more  than  £60,000  of  the  money  granted 
by  the  Assembly  had  been  put  into  the  hands  of  the  commissioners  named 
by  them ;  but  there  was  apparently  a  limit  to  the  subservience  they  might 
expect  of  their  governors.  Clinton  concluded :  “I  now  tell  you  that  I  will 
not  give  my  assent  to  any  bill  in  which  the  issuing  or  disposition  of  the 
public  money  is  directed  otherwise  than  as  his  Majesty’s  commissions  and 
instructions  to  me  direct,  or  which  shall  lay  any  limitations  or  clogs  on  his 
Majesty’s  authority  with  respect  to  the  disposition  or  command  of  the 
forces,  or  which  in  any  sense  may  lessen  his  Majesty’s  authority  in  my 
hands  with  respect  to  military  affairs.  If  you  make  any  thing  contrary  to 
his  Majesty’s  commission  or  instructions  a  condition  of  your  granting 
the  necessary  supplies  for  the  safety  of  the  people  of  this  province,  I  now 
tell  you  that  it  will  be  trifling  with  the  lives  and  estates  of  your  constituents, 
by  exposing  them  in  this  time  of  danger  without  relief.” — See  “New  York 
Civil  List”  (1888),  pp.  86-87. 
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that  he  be  given  a  five  years’  grant  of  the  revenue,  a  request 
which  brought  him  the  customary  grant  for  one  year  only. 

In  February,  1749,  Clinton  wrote  to  the  Lords  of  Trade 
complaining  of  the  “violent  faction”  which  “have  a  bold  de¬ 
sign  of  wresting  the  administration  out  of  the  hands  of  his 
Majesty’s  Governor,  and  to  place  it  in  the  hands  of  them¬ 
selves  in  such  manner  as  to  have  the  power  perpetually  to 
secure  the  administration  in  some  prevailing  faction,  during 
the  administration  of  all  future  Governors.”  He  maintained 
his  stand,  and,  as  the  summer  advanced,  the  Assembly  took 
into  their  hands,  as  he  pointed  out,  “by  the  nomination  of  all 
offices.”  The  Assembly  contended  that  his  instructions  con¬ 
tained  no  royal  injunction  requiring  a  grant  of  supplies  for  five 
years ;  and  they  reiterated  “that  the  faithful  representatives 
of  the  people  would  never  recede  from  the  method  of  an  an¬ 
nual  appropriation.”  Governor  Clinton,  in  reply  considered 
the  provision  by  the  Assembly  for  services  which  he  had 
never  recommended  to  them,  “not  even  been  acquainted  with, 
was  a  dangerous  invasion  of  the  King’s  prerogative.” 

The  Assembly,  while  admitting  a  departure  from  the 
ancient  constitution,  deemed  that  they  were  justified  in 
making  that  temporary  departure,  and  were  careful  to  point 
out  that  their  action  was  not  “with  deliberate  intent  to  intro¬ 
duce  permanently  a  new  system  of  government.”48 

The  English  ministers  at  last  came  to  believe  that  the  best 
way  out  of  the  deadlock  would  be  to  appoint  a  new  governor. 
They  argued  that  it  would  hard  for  the  same  Governor  to  re- 

48.  Their  safeguards,  though  perhaps  unconstitutional,  were  designed 
to  check  misapplication  of  funds  by  governors.  “They  knew  it  was  the 
custom  of  Parliament  to  leave  to  his  Majesty  the  disposition  of  money  raised 
for  the  public  service ;  but  that  there  was  great  difference  between  the  con¬ 
dition  of  such  subjects  and  those  whose  unhappy  lot  is  to  be  under  the  com¬ 
mand  of  the  Governors  of  Provinces.  In  cases  of  misapplication  the  sub¬ 
ordinate  officers  could  be  punished  by  Parliament,  but  that  in  the  colonies 
the  Governors,  who  are  strangers  to  the  people  and  employ  all  means  to 
raise  estates  to  themselves,  could  not  be  called  to  account.” — '“Civil  List” 
(1888),  p.  89. 


COURTS  AND  LAWYERS 


establish  the  King’s  prerogatives  so  violently  attacked ;  that 
Governors  come  and  go  but  that  the  sovereignty  of  the  people 
could  not  be  taken  away  save  by  conquest;  that  while  a  Gov¬ 
ernor  could  not  effectually  govern  except  by  the  maintenance 
of  harmonious  relations  with  the  legislative  houses,  yet  a  new 
Governor  might  draw  many  more  concessions  from  the  As¬ 
sembly  than  could  be  gained  by  strongly  supporting  the  en¬ 
deavors  of  the  existing  unpopular  Governor. 

Clinton  had,  indeed  manifested  a  vindictiveness  almost  as 
bitter  as  that  of  James  de  Lancey.  He  tried  to  discredit  the 
latter  by  drawing  public  notice  to  the  violent  character  of 
Oliver  de  Lancey  a  brother  of  the  Chief  Justice.  Clinton 
charged  Oliver  with  an  attack  upon  Dr.  Alexander  Calhoun, 
the  latter  having  been  stabbed  in  a  tavern  brawl  in  June,  1749. 
And  the  Governor  made  much  of  the  fact  that  he  could  find 
no  lawyer  of  ability  courageous  enough  to  maintain  the  King’s 
authority  in  De  Lancey’s  court.  There  was  one  capable 
lawyer  who  was  not  afraid  of  De  Lancey,  the  disbarred 
William  Smith,  who  with  James  Alexander  had  been  read¬ 
mitted  to  practice,  against  the  wish  of  De  Lancey,  it  seems. 
Clinton  wished  to  have  Attorney-General  Bradley  removed, 
for  he  had  become  incompetent  through  age,  and  he  had 
recommended  William  Smith  for  appointment.  He  had  also 
wished  to  import  judges  “because  the  New  York  judges  were 
interested  in  all  quarrels  of  account  before  them,  and  by  their 
connections  with  the  politics  and  the  politicians  rendered  the 
administration  of  justice  impossible.”  He  could  not,  however, 
get  the  home  ministers  to  act  favorably  on  his  recommen¬ 
dations. 

His  next  tussle  with  De  Lancey  in  the  courts  occurred  in 
1750,  and  was  distinctly  to  his  disadvantage.  One  June  eve¬ 
ning,  a  Colonel  Ricketts  and  a  family  party  were  sailing  down 
the  bay  on  their  way  to  Elizabethtown.  As  they  passed  the 
man-of-war  “Greyhound,”  commanded  by  Robert  Roddam,  a 
son-in-law  of  Governor  Clinton,  the  boat  failed  to  dip  its  flag, 
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as  was  the  Admiralty  rule.  An  officious  lieutenant  ordered  a 
shot  to  be  fired  across  the  bow  of  the  boat  to  stop  it.  A 
second  shot  struck  a  woman  in  the  boat.  She  expired  soon 
after  being  taken  to  New  York.  The  incident  caused  great 
commotion  in  New  York.  Captain  Roddam  when  he  returned 
to  the  “Greyhound”  instantly  arrested  the  lieutenant.  And 
just  as  promptly  Chief  Justice  De  Lancey  ordered  the  arrest 
of  the  gunner’s  mate  for  murder. 

De  Lancey  by  his  action  in  this  incident  appears  in  a  much 
more  favorable  light  than  Clinton.  The  Chief  Justice,  accord¬ 
ing  to  the  reports  the  Governor  had  been  sending  to  England 
of  late  years,  had  been  but  waiting  a  favorable  opportunity  to 
seize  the  government,  and  establish  a  republic.  He  never 
had  a  better  opportunity  than  came  by  this  incident,  which 
sent  the  resentment  of  New  Yorkers  against  Crown  officers 
to  fever  heat.  The  leaders  of  the  Popular  Party,  according 
to  Clinton,  were  nightly  plotting  to  head  a  rebellion.  “A 
number  of  them  met  at  a  tavern  where  the  heads  of  the  Fac¬ 
tion  have  usually  made  their  rendezvous,  and  Mr.  Chief  Jus¬ 
tice  De  Lancey  among  them,  where  they  staid  the  whole  night, 
as  I  am  informed,  and  I  believe  truly,  to  consult  how  to  make 
the  best  use  of  this  incident  for  increasing  and  confirming 
their  popularity.”  Clinton  was  informed  “that  Mr.  Oliver  de 
Lancey,  Chief  Justice  de  Lancey’s  brother,  openly,  and  in  all 
companies,  and  among  the  lower  rank  of  people,  dis¬ 
tinguished  himself  in  inciting  the  people  against  the  Gov¬ 
ernor.”  Clinton,  however,  was  determined  to  protect  the 
royal  sailors  from  exposure  “to  people  artfully  excited  to 
tumultuousness  or  violent  proceedings  by  a  party  or  Faction.” 

The  Chief  Justice,  as  a  matter  of  fact,  had  treated  the  case 
with  calm  judicial  dignity,  and  as  one  which  rightly  came 
within  his  jurisdiction,  happening  as  it  had  within  the  city 
limits.  But  the  Governor  was  Captain-General,  admiral  of 
the  fleet,  supreme  commander  of  the  province,  and  the  Chief 
Justice  held  no  powers  but  those  given  in  his  commission, 
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which  strictly  exempted  naval  offenses  on  shipboard  from  the 
jurisdiction  of  provincial  courts.  Commissioners  of  Ad¬ 
miralty  alone  had  jurisdiction  in  such  offenses.  In  this  con¬ 
dition,  Clinton  saw  an  opportunity  of  removing  De  Lancey, 
whom  he  would  charge  with  misdemeanor,  in  that  De  Lancey 
had  wilfully  disregarded  the  royal  commands,  by  trying  to 
borrow  the  Crown’s  jurisdiction  in  admiralty  cases.  Clinton 
addressed  letters  to  the  Crown  lawyers,  Ryder  and  Murray, 
asking  whether  he  had  not  better  let  De  Lancey  proceed,  and 
then  suspend  him,  for  the  good  of  the  King’s  rule,  and 
whether  this  would  not  open  the  way  for  the  appointment  of 
Cadwallader  Colden  as  Lieutenant-Governor,  in  place  of  De 
Lancey. 

Clinton  hoped  against  hope  that  the  home  ministers  would 
support  him  in  his  fight  against  the  Assembly,  and  by  their 
resolute  support  cause  the  Assembly  to  recede  from  their  de¬ 
termination  to  commit  themselves  no  further  than  one  year 
ahead  in  money  matters.  With  a  five  years’  revenue  bill 
Clinton  believed  his  other  difficulties  would  automatically 
disappear.  Alas !  He  did  not  get  the  support,  or  the  free 
rein  in  disbursement  of  public  moneys.  He  maintained  his 
defiant  attitude  until  September,  1750,  but  then,  being  at  the 
end  of  his  financial  resources,  he  summoned  the  Assembly, 
and  bowed  to  it.  He  had  hoped  that  the  Twenty-sixth  As¬ 
sembly,  which  convened  for  its  first  session  on  September  4, 
1750,  would  be  so  changed  in  constitution  that  his  course 
would  be  easier.  But  the  election  returns  showed  him  how 
futile  had  been  his  hope.  Chief  Justice  de 'Lancey  had  done 
such  active  and  open  electioneering  that  the  Faction,  as  Clin¬ 
ton  termed  the  Popular  Party,  was  returned  with  increasing 
strength.  However,  faced  by  realities  and  by  the  urgent  need 
of  funds.  Clinton  had  to  become  reconciled  to  the  inevitable. 
As  he  wrote  to  the  Duke  of  Bedford:  “There  are  no  instances, 
I  believe,  where  men  who  have  (by  any  means)  gained  power, 
that  they  willingly  give  it  up,  and  much  more  unwillingly 
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when  they  find  the  means  at  the  same  time  to  fill  their  own  or 
friends’  pockets  thereby :  My  duty  therefore  obliges  me  to  tell 
Your  Grace  my  humble  opinion,  that  the  King  must  enforce 
the  authority  of  his  own  Commission  or  else  resolve  to  give 
up  the  government  of  this  province  into  the  hands  of  the 
Assembly.” 

Clinton  had  had  to  do  it.  No  other  course  lay  open  than 
to  submit  to  the  Assembly.  As  Clinton  stated  in  his  address 
to  the  Assembly  and  Council  on  September  4,  1750,  “The  Gov¬ 
ernment  of  this  Province  has  been  now  two  Years  without 
any  Support,”  other  than  by  advances  made  to  it  by  private 
parties,  notably  Colonel  William  Johnson.49  Still,  he  reiter¬ 
ated  his  determination  to  hold  strictly  by  his  royal  commis¬ 
sion  and  instructions.  The  latter,  for  instance,  forbade 
“Matters  of  a  different  Nature  to  be  included  in  the  same 
Bill,”  which  was  a  tactic  to  which  the  Assembly  had  at  times 
resorted.  Clinton’s  stated  intention  was  “to  preferve  the 
King’s  Right,  in  confirming  or  repealing  the  Laws  paffed  in 
this  province,  and  which  muft  feem  to  be  defignedly  invaded 
when  Matters  neceffary  for  his  Service  are  tacked  to  others 
which  he  may  think  prejudicial.” 

49.  “Gentlemen  of  the  Council  and  General  Affembly: 

“One  great  inducement  for  my  calling  you  together  at  this  Time  is,  to 
give  you  an  Opportunity  of  making  a  proper  and  feafonable  provifion  for 
that  important  Garrifon  at  Ofwego,  which  been  fupported  by  Advance  on 
Publick  Credit :  But  as  none  are  willing  longer  to  advance  on  that  Credit, 
it  becomes  neceffary  that  this  Expence  be  immediately  provided  for;  .  .  . 
#••••••••••• 

“The  Government  of  this  Province  has  been  now  two  Years  without 
any  Support :  This  not  only  requires  your  Care,  in  Regard  to  what  is  due  to 
the  Officers  of  Government,  for  their  paft  Services,  and  the  contingent 
Charges  which  have  already  occurred,  but  likewife  for  the  future  Support 
of  Government.  .  .  . 

“I  muft  demand  of  you  the  neceffary  Supplies  for  the  Services.  .  .  . 
You  have  now  a  fair  opportunity  of  demonftrating  your  Loyalty  to  your 
King  and  your  Attachment  to  the  Interest  and  Welfare  of  your  Country.” 

•  •••••••• 

“G.  Clinton.” 

— See  “Journal  of  Votes  and  Proceedings  of  the  General  Assembly  of  the 
Colony  of  New  York,”  Vol.  II  (1743-1765  A.  D.)  pp.  276-77. 
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The  Assembly  did  not  hesitate  to  meet  the  governmental 
incurrments  for  the  past  two  years,  and  agreed  with  the  Gov¬ 
ernor  that  '‘no  better  rule  could  be  followed  than  that  given 
by  the  King's  commission  and  instructions,  and  that  all  devi¬ 
ation  from  these  rules  (presumably  by  the  governors)  had 
been  attended  with  bad  consequences.” 

James  Alexander,  who  could  hardly  be  expected  to  think 
kindly  of  De  Lancey,  was  added  to  the  Council  in  1751.  This 
action,  indicating  that  Clinton’s  animosity  to  De  Lancey,  the 
Chief  Justice,  was  as  bitter  as  ever,  convinced  the  home  min¬ 
isters  that  Britain’s  interests  might  be  better  served  by  send¬ 
ing  another  Governor  to  New  York. 

However,  fortune  seemed  to  favor  Clinton.  He  could  not 
remove  De  Lancey  as  Chief  Justice,  but  death  removed  Puisne 
Justice  Phillipse  in  August,  1751,  also  Attorney-General  Brad¬ 
ley.  Clinton  wanted  William  Smith  in  Bradley’s  place,  and 
John  Chambers,  whom  he  had  appointed  to  the  Council  a  year 
earlier,  was  named  to  succeed  Second  Justice  Phillipse.  The 
Governor  was  not  even  disturbed  in  his  mind  when  Chambers 
declined  the  commission  unless  his  term  be  like  that  of  De- 
Lancey — during  good  behavior.50  Clinton  evidently  expected 
that  Chambers,  independently  placed  on  the  Bench,  would 
prove  as  much  a  curb  upon  De  Lancey  as  the  latter  had  proved 
upon  the  Government  since  he  had,  so  unwisely,  granted  him 
the  independent  commission.  So  Chambers  received  his 
“good  behaviour”  commission,  and  William  Smith  became 
attorney-general  pro  tan.  Clinton  also  expressed  a  wish  to 
have  Cadwallader  Colden,  who  was  Speaker  of  his  Council, 
formally  commissioned  as  Lieutenant-Governor,  so  as  to  pre- 

50.  Chambers  had  preferred  the  Council-Board  to  a  seat  in  the  As¬ 
sembly,  even  from  New  York,  where  he  was  said  to  be  very  popular,  and 
now,  when  he  was  to  have  a  place  on  the  bench  “he  declined  it  unless  it  were 
granted  during  good  behaviour  with  such  strong  reasons  as  convinced  me 
of  the  necessity  and  fitness  of  granting  of  the  office  to  him  in  that  manner, 
and  I  have  not  the  least  reason  to  believe  that  either  I  or  any  of  my  suc¬ 
cessors,  or  the  people  in  General,  will  have  any  cause  to  wish  he  had  a  less 
tenure  in  the  office.” — “Memorial  History  of  New  York,”  Vol.  II,  p.  280. 
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vent  the  governorship  devolving  upon  De  Lancey,  in  the  event 
of  his  own  departure. 

But  his  plans  went  awry.  The  ministers  were  shrewd 
enough  to  see  that  even  though  Clinton  were  removed,  the 
friction  would  not  end  if  they  permitted  Colden,  who  had  been 
Clinton’s  instrument  and  had  incurred  the  enmity  of  the  Pop¬ 
ular  Party,  to  succeed  him.  Rather,  they  thought  to  improve 
the  political  state  by  giving  the  heads  of  the  opposing  faction 
the  responsibility  for  the  safeguarding  of  Crown  rights  as  well 
as  those  of  the  people.  They  preferred  to  have  De  Lancey 
as  lieutenant-general.  They  also  sent  William  Kempe  over, 
in  November,  1752,  as  attorney-general,  in  place  of  William 
Smith,  the  ad  interim  holder  of  the  office.  Furthermore,  on 
November  29,  1752,  the  Lords  of  Trade  reprimanded  Clinton 
for  the  tone  of  his  letters.  He  had  asked  to  be  permitted  to 
resign,  but  they  told  him  that  not  only  must  he  stay,  and  not 
look  upon  New  York  as  a  “place  of  punishment,”  but  that  he 
must  give  up  all  idea  of  preferring  Colden  over  De  Lancey. 

Either  the  English  ministers  had  lost  faith  in  Clinton,  or 
they  had  affairs  of  greater  moment  to  the  nation  on  their 
minds  during  those  years.  Those  were,  of  course,  anxious 
years  for  the  British  ministers,  the  thwarting  of  the  Bourbon 
Family  Compact  being  almost  a  matter  of  life  or  death  to  Eng¬ 
land.  But  whatever  the  cause,  it  is  quite  clear  that  Clinton’s 
administrative  efforts  received  little  support  from  England. 
The  Privy  Council  was  not  alarmed  by  his  letter  of  October  4, 
1752,  stating  that  the  remedy  (of  the  perpetual  graspings  for 
more  power  by  the  Assembly)  “must  come  from  a  more  pow¬ 
erful  authority  than  any  in  America.”51  They  allowed  Clinton 

51.  On  Oct.  4,  1752,  Governor  Clinton  wrote  to  the  Lords  of  Trade, 
stating  that  “by  every  act  granting  money  to  the  King  for  several  years 
past,  the  great  part  of  the  money  is  issued  without  Governor’s  warrant  and 
sometimes  by  warrant  of  the  Speaker  only.  Tho’  the  Assembly  dare  not 
deny  the  King’s  authority  over  the  militia,  yet  an  opinion  is  inculcated 
among  the  people  that  the  powers  of  the  militia  can  only  be  put  in  execu¬ 
tion  by  the  authority  of  the  Assembly.  ...  I  am  persuaded  it  is  not  in  the 
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to  further  improve  the  concord  with  the  Indian  allies  during 
1753,  but  what  time  they  themselves  gave  to  New  York  gov¬ 
ernmental  affairs  was  spent  in  choosing  a  successor  to  Clinton. 
In  July,  1753,  the  ministry  decided  upon  Sir  Danvers  Osborne, 
brother-in-law  of  the  Earl  of  Halifax ;  and  he  was  commis¬ 
sioned  as  Governor.  Orders  in  council  were  issued  in  July  to 
that  effect.  At  about  the  same  time,  the  Crown  lawyers, 
Ryder  and  Murray  gave  their  opinion  in  the  De  Lancey  im- 
peachmen  possibility.  They  were  of  opinion  that  the  grant¬ 
ing  of  the  commission  to  De  Lancey  without  a  warrant  there¬ 
for  from  the  King  was  ‘‘contrary  to  the  usage,”  yet  the  grant 
had  been  made,  and  it  was  good  in  law  and  could  not  be  re¬ 
voked  without  misbehaviour.” 

Clinton  had  by  this  time  practically  given  up  the  fight,  and 
when  the  new  Governor  arrived  in  October,  1753,  Clinton  gave 
De  Lancey  his  commission  as  Lieutenant-Governor,  and  re¬ 
tired  to  his  country  seat  at  Flushing,  on  Long  Island,  pre¬ 
paratory  to  leaving  the  country.  He  sailed  for  England  in 
the  following  month,  and  died  in  1761. 

Two  days  after  the  new  Governor,  Sir  Danvers  Osborn, 
took  the  oath,  De  Lancey  was  in  supreme  control.  Governor 
Osborn  arrived  on  October  6.  On  the  9th  Governor  Clinton 
made  formal  call  on  him ;  and  on  the  same  day  the  new  Gov¬ 
ernor  was  presented  with  the  freedom  of  the  city.  His  in¬ 
auguration,  as  Governor,  occurred  on  the  10th,  and  his  recep¬ 
tion  would  have  been  pleasing  if  he  had  not  also  noticed  how 
vituperative  and  derisive  was  the  attitude  of  the  populace 
toward  the  outgoing  Governor.  The  manifestations  of  joy  at 
Osborn’s  coming  did  not  impress  him  so  much  as  the  evi¬ 
dence  he  had  of  what  odium  could  be  meted  out  to  an  unsuc¬ 
cessful  Governor.  Words  of  the  New  York  City  address  wel¬ 
coming  him  stood  out  ominously  before  him :  The  City  Fathers 

power  of  the  Governor,  as  things  now  stand,  to  put  a  stop  to  these  perpetual 
graspings  in  Assemblies  after  more  power;  the  remedy  must  come  from  a 
more  powerful  authority  than  any  in  America.” — “Civil  List”  (1888),  p.  92. 
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expressed  their  assurance  that  His  Excellency  would  be  as 
“averse  from  countenancing  as  we  from  brooking  any  infringe¬ 
ments  of  our  inestimable  liberties,  civil  and  religious.”  Os¬ 
born  was  a  young  man,  only  thirty-eight  years  old,  and  had 
his  career  still  before  him ;  Governor  Clinton  has  been  a 
famous  man,  a  great  admiral,  a  man  who  had  climbed  to  the 
pinnacle  of  his  profession  before  coming  to  New  York.  Yet 
he  was  now  departing  in  disgrace ;  discredited  even  by  the 
ministers  of  England — merely  because  he  had  attempted  to 
safeguard  Crown  rights  in  America.  Governor  Osborn  re¬ 
called  his  own  instructions  from  the  King.  He  was  expected 
to  recover  all  the  ground  lost  by  Clinton ;  he  was  to  inform 
the  Assembly  that  they  were  required  “to  recede  from  all 
encroachments  upon  the  prerogative”  of  the  King,  and  must 
afford  permanent  and  unlimited  support  to  the  Government. 
All  public  money  was  to  be  applied  by  the  Governor’s  war¬ 
rant,  with  the  consent  of  the  Council,  and  with  the  Assembly 
to  all  intents  powerless,  for  they  were  not  to  be  allowed  to 
even  examine  the  accounts.  His  task  was  hopeless,  he  was 
informed  by  his  host,  Mr.  Joseph  Murray,  a  great  lawyer,  who 
made  it  clear  to  him  that  in  matters  of  finance  the  Assembly- 
men  would  not  yield  a  fraction  of  the  powers  they  had 
wrested.  “Then  what  have  I  come  here  for?”  inquired  the 
perplexed  Governor. 

He  retired  from  the  inaugural  banquet  early,  pleading  in¬ 
disposition.  Next  day  he  brooded,  and  on  the  following 
morning,  October  12,  his  dead  body  was  found  hanging  from 
the  fence  in  Mr.  Murray’s  garden.  It  is  said  that  he  grieved 
for  his  deceased  wife ;  but  she  had  died  ten  years  earlier.  It, 
therefore,  seems  more  probable  that  Clinton’s  sad  experience, 
the  insistence  of  the  Crown  ministers  in  matters  of  royal  pre¬ 
rogatives,  and  the  resolute  stubbornness  of  the  provincial 
legislators,  and  the  general  hopelessness  of  the  governmental 
situation  were  the  main  factors  that  overwhelmed  Sir  Dan¬ 
vers  Osborn. 
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With  his  demise,  Lieutenant-Governor  De  Lancey  became 
Acting  Governor.  He  does  not  seem  to  have  wished  for  such 
responsibility.  Indeed,  the  Chief  Justiceship  was  more  to  his 
liking;  so  much  so,  indeed,  that  he  refused  to  relinquish  it, 
even  though,  while  he  was  Acting  Governor,  he  could  not 
sit  on  the  bench  and  had  to  leave  judicial  matters  to  his  as¬ 
sociate  justices.  De  Lancey  even  assumed  further  judicial 
dignity,  for  as  Acting  Governor  he  became  chancellor  of  the 
Court  of  Errors.  Thus,  at  one  and  the  same  time  De  Lancey 
was  Acting  Governor,  Chief  Justice,  chancellor,  and  the  ac¬ 
knowledged  leader  of  the  people.  He  hesitated  some  months 
before  taking  the  oath  as  chancellor,  but,  having  taken  it,  he 
resisted  all  efforts  to  remove  him  before  his  rightful  succes¬ 
sor,  the  next  Governor,  arrived.  In  1754  he  held  a  term  of 
the  Court  of  Errors,  and  then  William  Smith,  his  inveterate 
opponent,  challenged  his  right  to  sit  also  as  Chief  Justice, 
arguing  that  on  account  of  the  incompatability  between  his 
old  position  as  Chief  Justice  and  his  new  judicial  dignity,  his 
right  to  the  former  naturally  became  extinct.  De  Lancey, 
however,  was  of  different  mind,  and  after  the  coming  of  Gov¬ 
ernor  Hardy  resumed  his  work  as  Chief  Justice,  continuing 
also  as  Lieutenant-Governor.  The  Lords  of  Trade  upheld 
him ;  so  did  Governor  Hardy,  who,  indeed,  admitted  that  he 
was  dependent  upon  De  Lancey  in  all  judicial  processes. 

De  Lancey,  in  his  acts  as  Governor,  showed  that  all  Gov¬ 
ernors  were  much  alike,  and  that  much  of  the  odium  that  at¬ 
tached  to  former  Governors  should  in  reality  be  debited  to  the 
government,  not  the  Governor.  Though  the  provincial  leaders 
professed  their  loyalty  to  the  Crown,  it  was  just  the  attempts 
of  the  representatives  of  the  King  to  assert  what  they  have 
been  advised  were  the  royal  prerogatives  that  brought  upon 
these  Crown  agents  the  condemnation  of  provincials.  De 
Lancey,  with  the  passing  of  Governor  Osborn,  found  that  his 
road  was  a  rocky  one,  and  especially  embarrassing.  As  the 
temporary  custodian  of  the  executive  power,  he  was  bound  to 
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represent  the  King;  as  the  leader  of  the  people,  he  must  do 
nothing  that  would  forfeit  their  confidence.  He  planned  to 
solve  the  difficulties  of  the  province  by  preserving  with  proper 
dignity  the  independence  of  the  Executive,  without  disturb¬ 
ing  the  proper  control  and  just  sovereignty  of  the  people. 
His  task  was  difficult.  Two  sovereign  powers,  the  Crown 
and  the  people,  seemed  non-weldable.  Finally,  he  had  to 
admit  that  much.  But  the  real  authority,  the  law,  was  at  the 
back  of  both,  and  that  authority  demanded  recognition. 
There  was  never  any  misunderstanding,  either  in  the  Board 
of  Trade  in  England  or  in  New  York.  De  Lancey  endeavored 
to  be  loyal  to  both.  Clinton  had  accused  him  of  duplicity ; 
but  Clinton  had  failed  to  see  that  which  the  Chief  Justice  evi¬ 
dently  apprehended,  that  obedience  to  the  law  and  to  the 
people  must  be  reconciled.  Soon  after  De  Lancey  became 
Lieutenant-Governor,  the  Assembly  passed  the  usual  bill  for 
paying  the  salaries  of  the  officers  of  the  government,  in  which 
they  gave  him  the  same  salary  as  had  been  allowed  to  Clinton. 
De  Lancey,  however,  saw  that  the  bill  encroached  upon  the 
royal  prerogative,  and  was  inconsistent  with  royal  instruc¬ 
tions.  So  he  recommended  the  Council  to  reject  it,  for  he 
could  not  conscientiously  sign  the  bill.  In  Osborn’s  instruc¬ 
tions  the  King  had  expressed  is  disapprobation  of  the 
extraordinary  conduct  and  proceedings  of  the  Council  and 
Assembly  during  Clinton’s  administration  in  their  lapses  from 
the  law,  in  their  unjustifiable  encroachments  upon  the  royal 
rights  and  prerogative,  and  their  illegal  attempts  to  wrest  the 
powers  of  government  from  the  hands  of  the  Governor ;  but  he 
had  no  wish  to  be  arbitrary  in  the  matter.  He  wished  the 
government  to  be  proper  and  legal,  and  signified  his  pleasure 
that  the  Governor  should  recommend  to  the  Assembly  a 
proper  law  for  establishing  a  lasting  and  permanent  revenue 
for  the  support  of  the  government.  In  this  way  only,  he 
thought,  could  an  effectual  method  of  restoring  peace  and 
tranquility  to  the  province  be  established,  and  prevent  dis- 
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order  and  irregularities  in  the  future.  The  Governor,  further, 
was  directed  to  remove  any  member  of  the  Council  or  other 
officer  appointed  by  his  Majesty  who  should  concur  in  irreg¬ 
ular  measures  in  the  future.  De  Lancey  frankly  laid  these  in¬ 
structions  before  both  Houses,  and  it  had  the  effect  of  bring¬ 
ing  the  Council  at  least  onto  the  side  of  the  Crown,  or  shall 
we  say,  of  the  law.  The  Assembly,  however,  remained  truc¬ 
ulent,  claiming  that  as  representatives  of  the  people  they  must 
act  as  they  had  acted  during  recent  years,  and  hold  full  con¬ 
trol  of  the  public  purse,  and  pledge  the  public  credit  no  farther 
than  they  could  see. 

The  Lieutenant-Governor  now  considered  how  he  could 
reconcile  the  royal  prerogative  with  the  sovereignty  of  the 
people.  With  this  in  view,  he  asked  the  Lords  of  Trade  for 
instructions  with  regard  to  his  power  to  approve  a  separate 
bill  providing  money  for  Indian  presents.  As  to  the  annual 
appropriations  for  salaries  he  wrote  (on  January  3,  1754)  : 
“I  shall  not,  on  any  consideration  of  advantage  to  myself,  fall 
in  with  them  in  it,  without  expres  permission.”  A  bill  had 
been  passed  granting  His  Majesty  the  impost  duties,  but 
without  appointing  any  officers,  the  money  being  paid  into  the 
treasury,  subject  to  future  acts  of  appropriation.  He  had  also 
succeeded  in  getting  through  the  House  a  bill  regulating  the 
militia,  notwithstanding  that  the  Assembly  looked  upon  the 
measure  as  generally  distasteful.  His  tactics  had  been  some¬ 
what  more  effective  than  Clinton’s.  He  had  adopted  softer 
methods  than  dissolution,  for,  as  one  of  the  members  of  the 
Assembly  had  pointed  out  to  him :  “I  might  dissolve  them  as 
often  as  I  pleased,  as  long  as  they  were  chosen  (which  I  hear 
most  of  them  would  be  again  if  dissolved  on  that  point)  they 
would  never  give  up.”  Still,  he  had  had  to  advise  the  Lords 
of  Trade  not  to  insist  upon  long-term  warrants  or  indefinite 
grants  of  public  moneys,  for  he  felt  that  the  Assembly  would 
not  grant  him  any  longer  term  or  greater  latitude  than  they 
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had  granted  to  Governors  Clarke  and  Clinton.52  In  other 
words,  he  had  had  to  confess  that  he  could  do  no  better  than 
his  predecessors  in  dealing  with  the  Assembly,  which  re¬ 
mained  supreme — over  even  the  Crown,  a  law  to  themselves. 

The  Assembly,  in  an  address  to  the  King,  claimed  that 
they  had  been  ‘‘falsely  and  maliciously  represented.”  The 
Lords  of  Trade,  however,  were  of  the  opinion  that  by  their 
actions  in  finance  bills,  the  Assembly  had  made  “unwarrant¬ 
able  encroachments  and  invasion  of  your  Majesty’s  just  and 
undoubted  authority.”53  Upon  the  reading  of  this  report,  the 
address  of  the  Assembly  was  rejected  by  the  King,  by  order 
in  Council,  August  6,  1754.  This  had  followed  upon  rejection 
by  the  Council  of  an  irregular  method  taken  by  the  Assembly 
to  deal  with  finance  needs  of  New  York  companies  enrolled  for 

52.  The  Lieutenant-Governor  wrote  that  “Mr.  Clinton  had  dissolved 
the  Assembly  several  times  in  order  to  bring  them  into  the  ancient  method 
of  supporting  the  government  .  .  .  but  could  not  obtain  it  by  the  rougher 
method  of  dissolution.  I  have  tried  the  softest  methods  I  could,  but  to  as 
little  purpose.  The  principal  members  frankly  told  me,  I  might  dissolve 
them  as  often  as  I  pleased,  as  long  as  they  were  chosen  (which  I  hear  most 
of  them  would  be  again  if  dissolved  on  that  point)  they  would  never 
give  up.  What  they  would  come  into  was,  first  not  to  meddle  with  the 
executive  part  of  the  government,  which  I  had  convinced  them  was  an  en¬ 
croachment  on  his  Majesty’s  prerogative,  the  executive  power  being  solely 
in  the  Crown ;  and,  secondly,  that  all  moneys  should  be  drawn  out  of  the 
treasury  by  warrants  signed  by  the  Governor,  or  Commander-in-Chief,  with 
the  advice  of  the  Council,  excepting  only  the  Agent’s  salary  and  their 
Clerk’s  and  Doorkeepers’  allowance.  If  it  should  be  his  Majesty’s  pleas¬ 
ure  that  I  may  pass  the  act  for  the  payment  of  the  salaries  and  services 
of  the  government  in  the  same  form  as  has  been  done  by  Mr.  Clarke, 
Lieutenant-Governor,  and  since  by  Mr.  Ginton,  Governor,  I  think  there 
will  be  an  end  of  contention  in  this  province.”  As  this  was  an  advice  to 
the  Lords  of  Trade  to  surrender,  the  conclusion  was  undoubtedly  soundly 
drawn.  In  the  event  of  such  surrender,  the  Lieutenant-Governor  said  the 
Assembly  would  doubtless  provide  the  necessary  fortifications,  and  “the 
point  of  support,  for  an  indefinite  time  may  be  left  open.” — “Civil  List,” 
1888,  p.  95- 

53.  “The  Assembly  have  taken  to  themselves  not  only  the  management 
and  disposal  of  public  money,  but  have  also  wrested  from  your  Majesty’s 
Governor  the  nomination  of  all  officers  of  government,  by  which  unwarrant¬ 
able  encroachments  and  invasion  of  your  Majesty’s  just  and  undoubted 
authority,  order,  and  government  was  subverted  and  your  Majesty’s  service 
obstructed,  and  the  security  of  the  service  endangered.” — Lords  of  Trade 
to  His  Majesty,  April  4,  1754. 
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service  in  Virginia.  De  Lancey  admitted  that  he  “could  not 
prevail  on  them  to  give  a  farthing  for  this  service.”54  The 
Lords  of  Trade  expressed  astonishment  at  such  “conduct  in 
so  perilous  a  situation” ;  and  expatiated  at  length  to  De 
Lancey  upon  the  suicidal  consequences  possible  to  the  prov¬ 
ince  by  lack  of  cooperation  at  such  a  grave  time.55  The  New 
York  leaders  were  not  unaware  of  the  gravity  of  the  situa¬ 
tion,  and  in  February,  1755,  in  special  session,  passed  a  militia 
act,  and  another  act  appropriating  £45,000  for  war  purposes. 
But  they  took  particular  care  that  managers  were  named  in 
the  bill  for  the  disbursement  of  the  funds.  They  were  not 

54  “After  all  my  endeavors,  I  could  not  prevail  on  them  to  give  a 
farthing  for  this  service,  or  to  enable  me  to  raise  men  for  the  assistance 
of  Virginia.  The  extreme  obstinacy  of  the  Assembly  in  this  instance  will 
point  out  to  your  lordships  the  danger  there  is  of  the  disappointment  of  any 
service,  however  urgent  it  may  be,  as  the  Assembly  on  the  one  hand  will 
not  recede,  and  the  Council  on  the  other  think  themselves  not  at  liberty  to 
give  in  to  the  Assembly’s  method,  unless  they  depart  from  the  Royal  in¬ 
structions.  For  my  own  part,  as  I  look  upon  the  service  to  be  distinct 
from  the  annual  and  constant  charges  of  government,  I  should  have  made 
no  difficulty  in  passing  the  bill  rather  than  to  suffer  a  service  of  the  nature 
to  drop,  relying  on  this  that  the  necessity  I  was  thus  laid  under  would 
appear  to  your  lordships  a  sufficient  excuse;  and  I  beg  your  lordships’ 
sentiments  for  my  guide  upon  such  occasions.” — De  Lancey  to  the  Lords  of 
Trade. 

55.  The  Lords  of  Trade  to  De  Lancey: 

“We  are  glad  that  you  have  satisfied  the  principal  members  of  the 
Assembly  of  the  unreasonableness  of  meddling  for  the  future  in  the  exec¬ 
utive  part  of  government  .  .  .  but  as  it  is  still  a  point  insisted  on  that  the 
revenue,  even  for  the  services  of  a  permanent  nature  should  notwithstanding 
be  granted  only  from  year  to  year,  we  are  afraid  that  either  these  pretensions 
which  are  so  explicitly  disavowed  in  words,  are  meant  to  be  retained  in 
effect,  or  that  at  least  the  reason  of  granting  the  revenue  only  annually 
may  from  time  to  time  revive  these  pretensions.”  .  .  .  “if  they  persist  by 
the  means  of  annual  grant  either  to  attempt  wresting  from  the  Crown  the 
nomination  of  officers,  or  any  other  executive  grants  of  government,”  even 
though  they  at  times  succeed,  “yet  those  attempts  are  so  unconstitutional, 
so  inconsistent  with  the  interest  of  the  mother  country  as  well  of  the 
Crown,  and  so  little  tending  to  the  real  benefit  of  the  colony  itself,  that  it 
will  be  found  they  flatter  themselves  in  vain  if  they  can  ever  give  them  a 
stability  and  permanency.” 

55a.  He  was  present  at  Louisbourg,  as  Rear-Admiral.  Later  he  became 
Vice-Admiral,  and  after  retiring  from  the  Royal  Navy,  was  appointed  Gov¬ 
ernor  of  Greenwich  Hospital,  in  England.  He  died  in  1780,  aged  seventy- 
five  years. 
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unpatriotic,  but  cautious ;  and  while  they  had  faith  in  De 
Lancey,  another  would  soon  come,  a  stranger,  to  take  over 
the  governorship.  Sir  Charles  Hardy  had  in  fact  been  ap¬ 
pointed  Governor  on  January  29,  1755,  though  he  had  not  yet 
reached  New  York. 

The  Lords  of  Trade  meanwhile  had  taken  so  serious  a  view 
of  the  war  possibilities  as  to  deem  it  wise  to  temporize  with 
the  New  York  Assembly.  While  they  complimented  the 
Council,  and  expressed  a  hope  that  the  Assembly  would  “de¬ 
part  from  all  unwarrantable  and  illegal  encroachments  upon 
his  Majesty’s  rights  and  prerogatives,”  they  instructed  De 
Lancey  to  assent  to  annual  appropriation  bills. 

Sir  Charles  Hardy  arrived  in  New  York  on  September  2, 
1755.  It  was  not  his  first  experience  in  executive  office  in 
an  American  colony,  for  he  had  been  Governor  of  Newfound¬ 
land  in  1744;  but  he  was  a  typical  sailor,  and  had  no  liking  for 
political  intrigue,  and  was  not  happy  in  most  of  the  functions 
demanded  of  a  Governor.  He  knew  even  less  of  law;  yet  he 
was  chancellor.  Historian  Smith  describes  the  perplexed 
state  in  which  Hardy  found  himself  immediately  after  his  ar¬ 
rival,  when  four  eminent  counsel — Murray,  Nicolls  and  the 
two  William  Smiths — appeared  before  the  Governor  to  argue, 
a  demurrer  to  a  bill  in  equity.  Hardy  had  asked  the  Chief 
Justice  to  be  at  hand,  but  De  Lancey  had  failed  to  appear. 
So  his  excellency  had  to  act  alone.  He  called  the  counsel 
of  both  sides  into  a  private  room  and  asked .  “Does  this  mat¬ 
ter  turn  upon  a  point  of  law?”  When  assured  that  it  did,  he 
frankly  confessed :  “I  have  been  justice  of  the  peace  in  Eng¬ 
land,  but  know  nothing  of  the  law.  My  knowledge,  gentlemen, 
relates  to  the  sea ;  that  is  my  sphere.  If  you  want  to  know 
when  the  wind  and  tide  will  suit  for  going  down  to  Sandy 
Hook,  I  can  tell  you  that;  but  what  can  a  captain  of  a  ship 
know  about  demurrers  in  law?  If  you  dispute  about  a  fact, 
I  can  look  into  the  depositions  and  perhaps  tell  who  has  the 
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better  of  it ;  but  I  know  nothing  of  your  points  of  law.”  For¬ 
tunately  Chief  Justice  De  Lancey  came  to  his  aid  at  that  mo¬ 
ment.  Smith  writes :  “The  cause  was  afterward  debated  and 
a  decree  pronounced  by  De  Lancey,  who  dictated  the  entry  to 
the  register.  The  Governor,  who  awkwardly  sat  by,  inter¬ 
fered  only  to  pronounce  an  amen.” 

Hardy  was  perfectly  honest  and  frank.  He  did  not  want 
to  sit  in  chancery ;  and  while  he  did  later  make  one  attempt 
to  hear  a  case  of  fact  only,  he  failed  so  palpably  that  in  the 
next  case  he  called  three  justices  to  his  assistance;  and  there¬ 
after  they  undertook  all  the  judicial  functions  that  devolved 
upon  him,  as  Governor.  In  view  of  this  close  relationship 
between  De  Lancey  and  Hardy,  the  latter  could  hardly  be 
expected  to  look  with  favor  upon  the  movement  that  was 
initiated  soon  after  his  arrival  to  prevent  De  Lancey  from  re¬ 
turning  to  active  duty  as  Chief  Justice.  De  Lancey  held  to 
both  offices,  Lieutenant-Governor  and  Chief  Justice,  and 
though  his  opponents  carried  their  protest  to  England,  and  the 
Lords  of  Trade  put  the  question  to  the  attorney-general  for 
an  opinion,  De  Lancey  was  upheld ;  and  had  been  upheld  by 
the  Governor  all  the  while.  When,  in  1757,  the  course  of  the 
war  with  France  called  Hardy  to  more  useful  service  in  a  sea 
command,  De  Lancey  again  became  Acting  Governor.  But 
even  then,  he  would  not  relinquish  the  Chief  Justiceship,  but 
left  the  duties  of  the  court  to  the  Associate  Justices  Cham¬ 
bers  and  Horsmanden.  This  was  not  always  satisfactory, 
and  in  one  case  in  particular,  that  in  1758,  respecting  lands 
claimed  by  Trinity  Church,  of  which  the  two  puisne  judges 
were  trustees  or  vestrymen,  it  was  found  necessary  to  appoint 
an  additional  justice,  David  Jones  receiving  the  appointment. 
The  court  thereafter,  during  colonial  years,  consisted  of  a 
Chief  Justice  and  three  puisne  justices. 

Hardy  was  no  more  successful  with  the  Assembly  than 
former  Governors  had  been.  There  was  need  of  unity  of  ac¬ 
tion  ;  yet  the  Assembly  by  their  actions  as  to  money  bills, 
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seemed  to  curb  and  hamper  military  measures.  In  Decem¬ 
ber,  1755,  Hardy  asked  them  to  abandon  the  system  of  annual 
appropriations,  but  was  told  in  reply  that  what  the  Governor 
wished  to  deny  them  had  been  granted  to  other  colonies. 
The  Lords  of  Trade  in  February,  1756,  in  an  address  to  the 
King,  thought  that  steps  should  be  taken  “of  checking  such 
unwarrantable  proceedings,  and  restoring  the  Constitution  to 
its  true  principles.”56  Yet,  in  March,  1756,  they  instructed 
Hardy  not  to  press  for  the  establishment  of  a  permanent  rev¬ 
enue,  and  for  the  present  to  consent  to  temporary  bills  “pro¬ 
vided  they  be  in  all  other  respects  conformable  to  instructions 
with  regard  to  the  granting  and  disposing  of  public  moneys.” 

These  were  empty  phrases,  written  perhaps  to  pass  on  to 
other  heads  the  responsibility  for  the  departure  from  the 
King’s  instruction,  for  it  was  quite  evident  that  the  actions 
of  the  Assembly  were  not  conformable  to  the  royal  instruc¬ 
tions.  In  December,  1756,  the  Assembly  was  again  pro¬ 
rogued.  Compromise  measures  seem  to  have  been  decided 
upon.  In  the  appropriation  bills,  officers  appointed  by  His 
Majesty  or  by  the  Governor  were  made  payable  by  warrant, 
and  officers  appointed  by  the  Assembly  were  paid  by  order  of 
the  House,  said  orders  being  signed  by  the  Speaker.  Legally, 
the  Assembly  had  no  right  to  appoint  officials  and  no  right 
to  pay  them  on  orders  signed  by  the  Speaker.  However,  it 

56.  The  Lords  of  Trade  to  the  King,  February  4,  1756: 

“The  late  conduct  of  the  Assembly  of  New  York,  in  making  use  of 
this  indulgence  as  an  instrument  to  wrest  out  of  the  hands  of  your 
Majesty’s  government  almost  all  the  executive  parts  of  government,  by 
an  annual  nomination  of  officers,  and  by  their  own  authority  dispensing 
of  the  public  money  granted  to  your  Majesty  without  a  warrant  from  the 
Governor  and  Council,  made  it  necessary  that  your  Majesty  should  take  this 
proper  method  of  checking  such  unwarrantable  proceedings  and  restor¬ 
ing  the  Constitution  to  its  true  principles.  We  are  sorry  to  find  that  this 
construction  has  not  had  all  the  good  effects  which  might  have  been  hoped 
for  from  it,  it  is,  however,  a  great  satisfaction  to  us  to  observe  that  the 
present  Assembly  does  not  appear  to  be  desirous  of  reviving  the  unwar¬ 
rantable  and  illegal  claims  and  pretensions  of  former  Assemblies,  and  have 
declared  that  they  do  not  mean  to  take  upon  themselves  the  executive  part 
of  government.” 
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was  a  period  of  war,  of  serious  vital  national  struggle ;  and 
the  English  ministers  knew  that  they  dared  not  risk  a  dead¬ 
lock  in  governmental  affairs  in  New  York.  The  Assembly 
met  them  half-way.  A  Stamp  Act  was  passed,  and  an  act 
imposing  an  excise  duty  of  sixpence  a  pound  on  tea.  Com¬ 
missioners  were  named  in  the  bill,  as  being  those  “whom  his 
Excellency  the  Governor,  has  been  pleased  to  appoint,”  by 
which  “the  Assembly  acknowledge  the  right  of  appointment, 
but  appear  to  have  reserved  to  themselves  the  power  of  putting 
a  negative  on  the  Governor’s  appointment.”  Thus  the  Assem¬ 
bly  kept  well  to  the  forefront  the  sovereignty  of  the  people. 
In  March,  1757,  the  Lords  of  Trade  surrendered  on  this  point 
also ;  not  without  protest  however.  Their  message  stated 
that  “although  we  cannot  help  expressing  our  great  concern 
that  in  the  manner  of  framing  the  laws  for  those  and  other 
purposes,  the  Assembly  should  have  again  reverted  to  the 
claims  and  pretensions  which  we  had  hopes,  from  former  dec¬ 
larations  made  by  them,  they  were  willing  to  have  receded 
from,”  yet,  in  the  present  exigency  they  would  not  advise 
their  repeal. 

On  June  3,  1757,  Governor  Hardy  handed  over  to  De 
Lancey  responsibility  for  government  in  New  York,  and  took 
an  office  more  to  his  liking,  that  of  rear-admiral  of  the  White 
P'leet.  He  went  to  greater  distinction  at  sea,  glad,  no  doubt, 
that  he  had  no  longer  to  worry  about  the  perplexing  course  of 
New  York  politics.  De  Lancey  maintained  the  government 
until  his  death,  July  30,  1760.  Whether  the  weight  of  office 
was  the  main  cause  of  his  death  at  the  comparatively  early 
age  of  fifty-seven  years  can  only  be  surmised ;  it  is  said  that 
on  the  day  before  his  death  he,  who  was  a  chronic  sufferer 
from  asthma,  had  crossed  to  New  Jersey,  on  matters  of  gov¬ 
ernment,  and  had  returned  late  at  night,  crossing  the  bay  in 
an  open  boat  in  the  damp  night  air.  Next  morning  he  was 
found  dead  in  his  chair  in  his  library. 

De  Lancey  had  had  three  perplexing  years  in  office,  made 
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so  by  an  earnest  endeavor  to  follow  out  his  theory  that  it  was 
possible  in  the  development  of  the  civil  polity  of  the  province 
to  make  it  an  efficient  mechanism  for  executing  the  will  of  the 
people  without  impairing  the  efficiency  of  the  Executive  as 
the  representative  of  the  Crown.  He  did  not  succeed,  though, 
perhaps,  he  did  more  for  the  people  than  English  executives 
would  have  accomplished.  At  times,  he  had  to  bear  censure 
from  the  Crown,  and  at  other  times  from  the  Assembly.  On 
December  19,  1758,  he  was  censured  for  having  approved  an 
act  relating  to  His  Majesty’s  quit  rents,  which  “so  materially 
relates  to  and  may  so  affect  his  Majesty’s  rights  and  revenues.” 
In  the  next  year  the  Assembly  passed  an  act  increasing  the 
powers  of  Justices’  Courts.  This  was  criticized  by  the  Lords 
of  Trade.  De  Lancey,  however,  in  reply  showed  that  the  po¬ 
sition  of  the  Crown  was  indeed  strengthened  by  the  act,  to 
which  he  had  given  approval:  “Justices  are  appointed  by  the 
Governor  with  the  advice  of  the  Council ;  therefore,  the 
greater  their  powers  are,  if  they  be  not  oppressive  to  the 
people,  the  greater  weight  and  influence  will  the  Governor 
have,  and  be  better  able  to  carry  on  His  Majesty’s  service.” 
On  the  other  hand,  there  was  no  danger  from  erroneous  de¬ 
cisions,  for  there  existed  the  power  of  removal  by  certiorari 
to  the  Supreme  Court. 

In  the  same  year  that  De  Lancey  died,  George  III  ascended 
the  throne  of  England.  Cadwallader  Colden,  the  oldest 
member  of  the  Council  and  for  many  years  its  President,  or 
Speaker,  became  Lieutenant-Governor  upon  the  death  of  De 
Lancey.  Colden  was  then  seventy-two  years  old,  had  lived 
in  New  York  for  forty-two  years,  and  had  earlier  been  a  prac¬ 
ticing  physician  in  Philadelphia.  He  was  probably  one  of  the 
most  learned  men  in  New  York  at  that  time,  a  scientist  of 
wide  scope,  “physician,  botanist,  astronomer,  and  historian,” 
as  one  biographer  describes  him.  He  was  also  a  capable 
executive,  one  well  versed  in  the  science  of  government.  And, 
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notwithstanding  his  age,  he  was  a  vital  factor  to  the  New 
York  government  for  the  next  fifteen  years. 

With  the  death  of  King  George  II,  several  matters  of  dis¬ 
pute  became  increasingly  active  in  New  York.  The  principal 
bone  of  contention  was  the  royal  prerogative.  It  was  at¬ 
tacked  indirectly,  the  demise  of  De  Lancey  being  most  oppor¬ 
tune.  Doubts  were  raised  as  to  whether  all  commissions 
should  not  terminate  with  the  death  of  a  sovereign.  It  was 
necessary,  of  course,  soon  to  have  another  Chief  Justice,  and 
the  question  was  whether  the  said  Chief  Justice  should  be  ap¬ 
pointed  durante  bene  placito  as  had  once  been  the  custom,  or 
quamdiu  bene  se  gesscrint,  as  Clinton,  to  his  sorrow,  had  com¬ 
missioned  De  Lancey.  It  eventually  became  known  that 
Benjamin  Pratt  who  succeed  De  Lancey,  was  content  to  be 
commissioned  “during  pleasure.”  An  anomalous  situation 
would  thus  exist,  for  Chambers,  one  of  the  associate  justices, 
had  been  commissioned  by  Clinton  “during  good  behaviour.” 
Possibly  Horsmanden’s  commission  was  of  like  tenure.  It 
raised  the  general  subject  of  the  right  of  the  Crown.  And 
the  Assembly  challenged  the  right  promptly,  proposing  to 
pass  an  act  to  establish  Courts  of  Judicature  by  law  instead  of 
by  prerogative.  Further,  they  wanted  judges  to  be  remov¬ 
able  by  the  Governor,  on  an  address  from  the  Assembly,  or 
by  advice  of  at  least  seven  members  of  the  Council.  Lieu¬ 
tenant-Governor  Colden  countered  with  the  suggestion  that 
the  King  be  empowered  to  remove,  thus  preserving  the  prerog¬ 
ative  of  the  Crown.  Benjamin  Pratt,  came  from  Massachu¬ 
setts  with  his  commission  as  Chief  Justice  during  pleasure. 
He  was  frowned  upon  by  the  Assembly.  He  was  not  liked 
by  the  other  justices,  Daniel  Horsmanden,  John  Chambers 
and  David  Jones,  all  of  whose  commissions  were  apparently 
in  jeopardy  owing  to  the  death  of  George  II  and  to  the  sub¬ 
sequent  dispute  as  to  the  mode  of  appointment;  it  was  but 
natural  that  they  should  expect  to  be  confirmed  in  office,  or 
recommissioned,  and  that  one  of  them  would  be  preferred  to 
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the  Chief  Justiceship  eventually.  Their  indignation  was 
therefore  all  the  greater  when  a  strange  Chief  Justice  ap¬ 
peared  with  a  commission  that  was  revocable  at  will.  All  the 
discussion  of  many  anxious  months  had  gone  for  nought.  An 
act  had  actually  been  passed  that  judges  should  hold  office 
during  good  behaviour,  instead  of  during  the  pleasure  of  the 
Governor.  But  the  presence  of  Pratt  confounded  the  As¬ 
sembly.  It  cannot  be  said  that  Colden  favored  the  People  in 
this.  On  January  11,  1761,  he  wrote  to  the  Lords  of  Trade, 
attributing  the  obstinacy  of  the  Assembly  in  refusing  sal¬ 
aries  to  the  judges  to  “a  formed  design  of  undue  influence/’ 
and  to  a  determination  “to  have  no  Chief  Justice  unless  he 
be  a  gentleman  of  estate  in  this  province.”  This,  he  said, 
“takes  with  the  People,”  but  his  own  opinion  was  that 
both  the  King  and  the  inhabitants  may  more  safely  trust 
the  administration  of  justice  with  a  stranger,  who  has  no 
private  connections,  than  with  an  inhabitant.”57  A  Chief 
Justice  removable  at  the  pleasure  of  the  Governor  could, 
indeed,  be  no  more  than  a  tool  in  the  hands  of  the  Crown. 
At  least  so  thought  the  Assembly.  And  they  rested  easy,  in 
the  thought  that  victory  must  lie  with  them,  because  they 
held  the  purse.  It  was  futile  to  point  out  to  them  that  thus 

57.  Writing  to  the  Lords  of  Trade  on  January  11,  1761,  Lieutenant- 
Governor  Colden  attributed  the  obstinacy  of  the  Assembly  in  refusing  sal¬ 
aries  to  the  judges  to  “a  formed  design  of  undue  influence,”  and  a  deter¬ 
mination  to  have  no  Chief  Justice  unless  he  be  a  gentleman  of  estate  in 
this  province” — a  position,  he  says,  which  “takes  with  the  people, ”  but  in 
his  opinion,  both  the  King  and  the  inhabitants  may  more  safely  trust  the 
administration  of  justice  with  a  stranger,  who  has  no  private  connections, 
than  with  an  inhabitant.  “Sure  I  am  that  men  of  greater  abilities  may  be 
found  out  of  the  province  than  in  it.”  To  yield  to  the  Assembly  in  this 
matter  would,  he  thinks,  affect  disastrously  the  whole  administration,  for 
while  few  people  had  any  dependence  on  the  governor,  “a  chief  justice 
has  an  influence  on  every  man  in  it ;  because  no  man  knows  when  he  may 
have  a  dispute  at  law  with  his  neighbor.”  “If,  then,”  he  continues,  “a  chief 
justice  for  life,  with  large  family  connections,  form  a  party,  to  serve  am¬ 
bitious  or  interested  views,  the  governor  must  either  become  the  tool  of  this 
party  or  live  in  perpetual  contention.  This  is  not  a  mere  hypothesis ; 
we  had  not  long  since  a  glaring  instance  of  it.” — “History  of  Bench  and 
Bar  of  New  York”  (1897),  p.  64. 
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they  also  presented  an  independent  judiciary.  Colden’s  plan 
to  overcome  this  curb  was  that  the  Chief  Justice  should  be 
paid  by  the  Crown,  out  of  the  quit-rents  of  the  province.  All 
this  controversy,  of  course,  pointed  to  what  was  inevitable. 
There  was  no  place  in  the  province  for  both  the  Crown  and 
the  people ;  the  rougher,  more  independent  life  in  the  colonies 
could  not  be  hedged  in  by  restrictions  such  as  were  accepted  in 
the  narrow  confines  of  the  mother  country. 

It  seems  quite  possible  that  Colden  was  mainly  responsible 
for  the  appointment  of  Pratt  as  Chief  Justice.  Colden  was 
Governor  Clinton’s  chief  assistant,  and  necessarily  was  op¬ 
posed  to  De  Lancey  in  all  things.  Now  that  he  was  to  all 
intents  Governor,  he  wanted  to  save  himself  from  hindrances 
that  an  independent  Chief  Justice  could  cause.  If  he  did  not 
control  the  Chief  Justice  the  latter  would  control  him.  As  he 
explained :  “The  Governor  must  either  become  the  tool  of  this 
party,  or  live  in  perpetual  contention”  with  a  Chief  Justice 
who  was  commissioned  for  life.  So,  in  October  1761,  Pratt 
came  from  Boston,  and  in  November  he  was  commissioned 
durante  bene  placito.  The  other  judges  were  ofifered  commis¬ 
sions  of  like  tenure  but  all  refused.  Chambers  was  so  indig¬ 
nant  that  he  at  once  resigned  his  commission.  This,  how- 

# 

ever,  Governor  Monckton  refused  to  accept. 

Monckton  scarcely  came  into  the  controversy  at  all.  Gov¬ 
ernor  Hardy  had  formally  resigned  the  governorship  in  1761, 
and  on  March  20  1761,  the  King  had  appointed  Robert  Monck¬ 
ton  Governor,  and  Colden  Lieutenant-Governor.  Monckton 
was  well  known  and  well  liked  by  colonials.  He,  a  son  of 
the  Viscount  of  Galway,  had  had  a  brilliant  military  career, 
had  been  campaigning  in  American  for  eight  years,  had  com¬ 
manded  American  troops,  and  had  been  severely  wounded  in 
Wolfe’s  last  battle  on  the  Heights  of  Abraham,  where  he  had 
been  second  in  command.  His  commission  as  Governor 
reached  New  York  on  October  20  1761.  Six  days  later  he 
was  sworn  in,  amid  many  evidences  of  his  personal  popularity 
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among  the  people.  But  he  abstained  from  any  act  of  au¬ 
thority,  for  with  his  patent  had  also  come  permission  to  leave 
the  province,  to  command  an  expedition  that  was  being  fitted 
out  against  Martinique.  So  that  Colden  was  in  almost  un¬ 
interrupted  control.  On  November  15,  Major-General  Monck- 
ton  produced  in  Council  his  leave  of  absence,  and  then  passed 
over  the  seals  to  Colden.  He  also,  it  seems,  was  not  averse 
to  letting  Colden  have  all  the  emoluments  that  would  fall  to 
him,  as  Governor,  during  his  absence.  Some  friction  over  the 
incompleteness  of  Monckton’s  appointment,  and  Colden’s 
half-expressed  doubt  of  the  general’s  right  to  the  Governor¬ 
ship,  caused  the  latter  to  withdraw  his  generous  offer,  and  de¬ 
mand  his  rightful  share  of  whatever  would  have  been  his  if 
in  full  performance  of  his  gubernatorial  duties.  These  emolu¬ 
ments  were  substantial,  as  will  later  appear.  But  for  the 
present  Monckton  passed  out  of  the  area  of  political  storm, 
and  Colden  was  in  charge. 

The  situation  in  which  the  new  Chief  Justice  found  himself 
was  certainly  embarrassing.  He  could  get  no  judge  to  sit 
with  him,  and  he  had  to  sit  alone  during  the  whole  of  the 
January,  1762  term  of  court.  Unacquainted  as  he  was  with  the 
practice  of  the  court  and  the  laws  of  the  province,  he  found 
himself  so  perplexed  that  as  soon  as  the  term  ended  he  ap¬ 
plied  to  Mr.  Colden  begging  him  to  fill  up  the  bench.  Colden 
could  not  attempt  to  do  so  at  that  time,  however,  for  the  ex¬ 
citement  was  still  high.  The  Assembly  had  had  several 
heated  exchanges  with  the  Crown,  since  they  had  passed  an 
act  that  judges  should  hold  office  during  good  behaviour. 
The  Lords  of  Trade,  on  November  21,  1761,  held  that  this 
was  “a  subversion  of  that  policy  by  which  those  colonies  can 
be  kept  in  a  just  dependence  upon  the  government  of  the 
mother  country.”  They  said  that  “the  change  which  the 
tenure  of  office  underwent  at  the  Revolution  was  in  conse¬ 
quence  of  arbitrary  and  illegal  interposition  under  the  influ¬ 
ence  of  the  Crown,  upon  points  of  the  greatest  importance  to 
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the  Constitution  and  the  liberty  and  rights  of  the  subject,” 
but  salaries  were  at  the  same  time  settled  upon  them,  The 
same  circumstances,  it  was  claimed,  did  not  exist  in  the  Ameri¬ 
can  colonies.  “It  is  difficult  to  conceive  a  state  of  govern¬ 
ment  more  dangerous  to  the  rights  and  liberties  of  the  subject, 
aggravated  as  the  evil  would  be  by  the  making  the  judges’ 
commissions  during  good  behaviour,  without  rendering  them 
at  the  same  time  independent  of  the  factious  will  and 
caprice  of  an  Assembly,”  by  providing  permanently  for  their 
support.  In  accordance  with  these  views,  instructions  were 
issued  to  Governors  on  December  2,  1761,  “that  you  do  not, 
upon  any  pretense  whatever,  upon  pain  of  being  removed  from 
your  government,  give  your  assent  to  any  act  by  which  the 
tenure  of  the  commissions  to  be  granted  to  the  Chief  Judge, 
or  other  justices  of  the  several  courts  of  judicature  shall  be 
regulated  or  ascertained  in  any  manner  whatever,  and  that 
you  are  to  take  particular  care  in  all  commissions  to  be  by  you 
granted  that  they  be  during  pleasure  only,  agreeable  to 
ancient  practice  and  usage.” 

The  Assembly  defied  the  Crown,  absolutely  refusing  to 
grant  any  salary  to  the  Chief  Justice,  or  to  any  of  the  justices 
who  held  any  other  commission  than  of  “good  behaviour” 
tenure ;  and  even  in  such  cases  they  would  provide  salary 
for  no  more  than  one  year  at  a  time.  Colden,  upon  his  own 
responsibility,  it  seems,  thereupon  offered  to  grant  commis¬ 
sions  of  such  tenure,  if  the  Assembly  would  make  the  system 
completely  satisfactory,  and  the  judges  quite  independent  of 
both  Crown  and  people,  by  settling  upon  them  permanent 
salaries.  This  reasonable  proposal  was  unacceptable  to  the 
Assembly,  so  Colden  let  the  matter  lie.  Later,  it  seems, 
Colden  was  reprimanded  by  the  Lords  of  Trade  for  approv¬ 
ing  the  act  appropriating  salaries  to  judges  whose  commis¬ 
sions  were  of  “good  behaviour”  tenure.  They  wrote  that  no 
personal  considerations  “ought  to  have  induced  you  to  ac- 
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quiesce  in  such  an  unprecedented  and  unjust  attack  upon  the 
authority  of  the  Crown.” 

The  act  appropriating  salaries  provided  for  Chief  Justice 
Pratt,  as  well  as  for  Associate  Justices  Chambers,  Horsman- 
den,  and  Jones  for  one  year.  But  it  did  not  benefit  Pratt,  be¬ 
cause  of  the  qualifying  clause,  making  the  liability  of  the  As¬ 
sembly  only  “from  the  time  of  his  being  qualified.”  The  act 
passed  by  the  Assembly  in  December,  1761,  “providing  that 
the  Judges  of  the  Supreme  Court  shall  have  their  commissions 
during  good  behaviour,”  had  met  with  the  concurrence  of  the 
Council  (which  by  the  way  was  certainly  interested  in  the 
measure,  for  three  of  the  four  Councillors  who  sat  and  ap¬ 
proved  the  bill  were  the  Puisne  Judges  themselves)  and  the 
Governor  had  signed  the  bill.  Pratt,  therefore,  could  not 
qualify.  As  a  matter  of  fact,  he  received  no  salary  from  the 
Assembly  at  any  time.  In  May,  1762,  he  requested  that  he  be 
reimbursed  out  of  the  quit-rent  funds,  explaining  that  his 
salary  had  been  denied  him  by  three  successive  sessions  of  the 
Assembly,  and  that  he  had  nothing  to  hope  for  from  that  or 
any  future  Assembly. 

After  being  so  severely  censured  by  the  home  ministers 
for  approving  the  “good  behaviour”  act,  Colden  seems  to  have 
taken  the  matter  up  with  the  old  judges,  who  had  refused  to 
sit  with  Pratt.  He  offered  them  new  commissions  “during 
pleasure.”  Chambers  apparently  refused,  but  there  is  record 
that  Horsmanden  and  Jones  were  commissioned  in  March, 
1762.  It  is  said  however  that  they  still  refused  to  sit;  and  the 
matter  was  not  settled  until  the  next  year,  when  Monckton, 
having  returned  from  the  Martinique  expedition,  cleared  the 
situation  by  issuing  new  commissions.  The  people  had  more 
confidence  in  Monckton  than  in  Colden,  and  there  was  not 
such  keen  opposition  to  his  issuing  commissions  “during 
pleasure”  as  had  been  manifested  in  1761,  under  Colden. 
Monckton  was  aided  in  settling  the  dispute  by  the  death  of 
Chief  Justice  Pratt,  who  died  in  January,  1763,  while  on  a 
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visit  to  England,  whither  he  had  gone  to  lay  his  own  case  be¬ 
fore  the  home  authorities.58  On  March  16,  1762,  Horsmanden 
was  appointed  Chief  Justice,  and  David  Jones,  William  Smith, 
Sr.,  and  Robert  R.  Livingston,  First,  Second  and  Third  Puisne 
Justices,  respectively.  All  succeeding  justices  of  the  Supreme 
Court  during  the  colonial  period  held  commissions  of  like 
tenure,  durante  bene  placito.  Horsmanden  remained  Chief 
Justice  to  the  end,  George  D.  Ludlow  becoming  an  Associate 
Justice  in  1769,  Thomas  Jones  in  1773,  and  Whitehead  Hicks 
in  1776. 

Though  they  held  office  “during  pleasure”  only,  the  Jus¬ 
tices  preserved  their  independence  with  dignity,  not  deviating 
from  what  they  considered  to  be  the  strict  judicial  course  even 
to  obey  peremptory  orders  of  the  King.  In  1764,  they  had  to 
take  a  decisive  stand  to  preserve  the  integrity  of  trial  by  jury. 
The  judges  aligned  themselves  against  the  Government,  in 
the  matter  of  appeals  in  civil  cases,  which  involved  the  gravest 
constitutional  question,  to  wit:  whether  the  King,  in  requir¬ 
ing,  by  his  instructions  to  the  Governor,  the  allowance  of  an 
appeal  to  the  latter  and  his  Council  from  civil  judgments  of 
the  Supreme  Court,  was  not  exceeding  the  constitutional 
limits  of  his  power,  it  being  conceded  that  such  an  interfer¬ 
ence  with  judicial  procedure  in  England  was  beyond  his  power. 
Then,  why  should  it  be  within  his  right  in  an  English  colony? 

58.  According  to  Judge  Thomas  Jones,  Chief  Justice  Pratt,  during 
his  brief  service  on  the  New  York  Supreme  Court  bench,  was  “insulted, 
abused  and  lampooned  through  the  artful  insinuations  and  cunning,  sly, 
dark  designs  of  the  Republican  faction,  of  which  the  two  Smiths,  senior 
and  junior,  William  Livingston,  John  Morin  Scott,  Robert  R.  Livingston, 
Peter  van  Brugh  Livingston,  Philip  Livingston  and  Thomas  Smith  were  the 
principal  leaders.  He  was  opposed  in  every  judicial  act  he  did,  plagued 
and  harassed  by  the  Smiths,  Livingstons  and  Scott,  the  then  leading  gentle¬ 
men  of  the  bar.”  Benjamin  Pratt  (1710-1763)  was  of  humble  birth,  lost 
a  limb  at  an  early  age,  graduated  at  Harvard  in  1737,  studied  law  in  Boston, 
and  became  one  of  the  leading  lawyers  of  that  place,  noted  for  his  learn¬ 
ing  and  eloquence.  He  deserved  better  treatment  than  was  given  him  in 
New  York,  but  he  unfortunately  ran  counter  to  the  Assembly  in  what 
seemed  to  them  a  vital  issue. 
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Prior  to  the  promulgation  of  this  new  instruction  of  George 
III,  a  Supreme  Court  judgment,  in  a  civil  action,  could  be  re¬ 
viewed  by  the  Governor  and  Council  by  Writ  of  Error  only, 
on  which  only  errors  of  law  were  assignable,  the  evidence  not 
appearing  on  the  record ;  whereas  an  appeal,  as  was  now  di¬ 
rected  to  be  allowed,  would  bring  up  the  whole  record,  in¬ 
cluding  the  evidence  on  which  the  verdict  was  found — having 
the  effect,  it  was  claimed,  of  enabling  a  defeated  party,  if  rich 
or  powerful  enough  to  appeal,  to  defeat  the  verdict  of  a  jury. 
In  the  case  of  Force  vs.  Cunningham,  a  verdict  having  gone 
against  the  defendant,  at  the  fall  term  of  1764,  the  latter,  by 
his  attorney-in-fact,  he  being  a  non-resident,  petitioned  the 
Governor  and  Council  for  permission  to  appeal.  This  the 
Governor,  Colden,  granted,  despite  strong  opposition  from 
Horsmanden  and  other  members  of  his  Council.  He  instruct¬ 
ed  John  Tabor  Kempe,  the  Attorney-General, 58a  to  draft  the 
writ.  The  Governor,  though  not  a  lawyer,  and  assisted  only 
by  the  appellant’s  representative,  drafted  “a  Writ  of  In¬ 
hibition,”  addressed  to  all  the  officers  of  the  Supreme  Court, 
staying  all  proceedings  on  the  judgment.  A  day  or  so  later, 
he  sealed  another  writ,  which  directed  the  Chief  Justice  to 
send  up  all  the  proceedings  in  the  case  to  the  Governor  and 
Council.  The  case  excited  keen  interest  among  the  people. 
There  was,  as  Colden  writes,  “a  popular  clamour.”  Many  of 

58a.  Attorneys-General :  Thomas  Rudyard,  1684;  James  Graham,  1685; 
George  Farewell,  1687;  Jacob  Milborne,  1690;  Thomas  Newton,  March 
23,  1691 ;  George  Farewell,  Apr.  17,  1691 ;  James  Graham,  May  15,  1691 ; 
Sampson  Sh.  Broughton,  Aug.  5,  1701 ;  May  Bickley,  March  3,  1705 ; 
Sampson  Broughton,  appointed  by  Queen  Anne,  by  letters  mandatory,  dated 
June  18,  1705,  to  Lord  Cornbury,  ordering  him  to  constitute  Sampson 
Broughton  Attorney-General  in  place  of  his  father,  deceased ;  but  Governor 
did  not  comply,  pleading  important  cases  in  which  service  of  Acting  At¬ 
torney-General  Bickley  was  advisable,  Broughton  being  never  commis¬ 
sioned;  John  Rayner,  March  24,  1709;  May  Bickley,  appointed  vice  Chat- 
field,  resigned,  July  7,  1709;  David  Jamison,  appointed  June  10,  1712,  to  act 
while  Rayner  was  in  England,  and  regularly  appointed  Jan.  22,  1759,  reap¬ 
pointed  Oct.  30,  1761 ;  James  Duane,  appointed  King’s  Attorney  in  1767,  in 
absence  of  Kempe;  John  Tabor  Kempe,  May  8,  1768. 
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the  leaders,  who  looked  upon  the  question  as  sinister,  were 
prepared  to  support  the  Supreme  Court  Justices  to  the  limit. 
They  would  not  brook  tyranny.  To  review  a  verdict  by  ap¬ 
peal  was  to  them  sinister  as  well  as  new;  and  Justices  Hors- 
manden,  Smith,  and  Livingston  who  flatly  refused  to  obey 
the  writ,  or  to  recognize  the  stay  of  proceedings,  knew  that  a 
strong  republican  body  was  with  them.  Their  attitude  an¬ 
noyed  Colden.  Still,  not  being  a  lawyer  and  thus  having  no 
fellow-feeling  with  the  profession  but  being  well  aware  that 
lawyers  had  been  in  his  way  throughout  his  public  life,  the 
Lieutenant-Governor  was  perhaps  thankful  that  Horsmanden 
had  furnished  him  with  “another  opportunity  to  inveigh 
against  the  lawyers  and  judges”;  these  lawyers  and  jurists,  he 
declared,  appeared  resolved  to  make  the  Supreme  Court  the 
ultimate  resort  of  justice,  “and  thus  increase  their  already 
enormous  influence  in  the  province.”  He  pointed  out  that,  in 
a  province  “almost  universally  ignorant,”  the  few  people  who 
had  a  liberal  education  were,  almost  all,  in  the  legal  profes¬ 
sion.  And  in  this  dispute,  involving  the  right  of  the  King  to 
establish  courts  and  regulate  practice  in  the  colonies  though 
he  could  not  in  England,  would,  if  the  contention  of  the  judges 
and  lawyers  should  prevail,  be  “subversive  of  every  Govern¬ 
ment  in  the  colonies,  where  all  of  them  depend  upon  the  King’s 
charter,  or  on  his  commission  to  his  Governor,”  not  only  for 
their  executive  but  their  judicial  powers.  Colden  complained 
that  the  judges,  instead  of  “giving  the  reasons  for  their  judg¬ 
ments  in  private  and  simply,”  as  he  had  expected,  surprised 
him  “by  haranguing  to  a  large  audience  to  make  his  Magesty’s 
Instructions  appear  illegal  and  arbitrary,  and  to  render  his 
Governor  odious  in  the  eyes  of  the  people.”  Justice  Living¬ 
ston  was  even  more  expressive  than  Horsmanden ;  he  made 
political  capital  out  of  the  incident. 

Colden’s  report  to  the  Privy  Council  brought  back  a  per¬ 
emptory  order  of  the  King  in  Council,  commanding  the  judges 
to  send  up  the  proceedings.  This  occurred  on  July  26,  1765. 


CORNBURY  TO  TRYON— 1702-1775  607 

Meanwhile  the  Attorney-General  had  decided  that  the  Coun¬ 
cil  could  only  correct  errors  ;  and  on  January  11, 1765,  the  Coun¬ 
cil  of  the  Province  had  unanimously  rendered  an  opinion,  that 
no  other  than  an  appeal  of  error  would  lay  to  them.  Still, 
upon  receipt  of  the  King’s  command,  which  was  laid  before 
the  Council  on  October  9th,  by  Colden,  a  writ  was  issued  to 
the  Supreme  Court.  On  November  12,  1765,  the  Chief  Justice 
replied  that  the  Justices  of  the  Supreme  Court  found  it  im¬ 
possible  to  comply  with  the  command,  the  Law  knowing  of 
no  appeal  from  a  verdict.  On  December  15th,  the  General  As¬ 
sembly  adopted  resolutions  thanking  the  Supreme  Court  and 
the  Council,  sustaining  their  action,  condemning  the  illegal 
proceedings,  affirming  the  right  of  trial  by  jury,  and  declaring 
‘'that  an  appeal  from  the  verdict  of  a  jury  is  subversive  of  that 
right,  and  that  the  Crown  cannot  legally  constitute  a  Court 
to  take  cogniance  of  any  such  appeal.” 

The  fight  for  supremacy  went  persistently  on,  with  the 
Assembly  ever  victorious.  However,  America  was  not  alone 
in  opposing  the  royal  prerogative.  At  least  there  were  many 
fair-minded  men  in  England  who  felt  that  the  English  Govern¬ 
ment  was  not  dealing  rightly,  nor  prudently,  with  the  Col¬ 
onies.  The  city  of  London  itself  had  had  many  causes  for 
grievance  with  Court  and  Parliament.  The  records  of  the 
Corporation  of  the  City  of  London,  as  traced  by  Dr.  R.  R. 
Sharp  in  his  “London  and  the  Kingdom,”  show  that  London¬ 
ers  of  that  time  were  fighting  the  same  system  as  the  colon¬ 
ists  and  did  not  really  come  into  their  own  until  the  passing 
of  the  Reform  Bill  in  1832.  The  many  petitions  and  remon¬ 
strances  of  the  Livery  and  Common  Council  of  London, 
“though  loyal  and  respectful  to  the  Sovereign,  display  a  re¬ 
markable  boldness  in  defining  his  powers  and  criticising  Min¬ 
isters  and  Parliament.”  And,  as  the  years  went  by,  and  feel¬ 
ing  against  the  King  and  Parliament  became  more  acrimoni¬ 
ous  in  America,  it  was  not  forgotten,  by  New  York  leaders  at 
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all  events,  that  there  was  a  strong  bond  of  sympathy  between 
London  and  New  York. 

In  a  brochure  published  in  1920  by  the  Library  Committee 
of  the  Corporation  of  the  City  of  London  regarding  this  phase 
of  colonial  history  certain  facts  not  generally  known  were 
pointed  out,  to  prove  that  there  were  many  far-sighted  English 
statesmen  and  students  of  government  who  joined  the  mer¬ 
chants  of  London  in  denouncing  “the  arbitrary  measures  of 
the  Government,”  and  in  sympathizing  with  the  colonists.59 
And  it  was  New  York’s  destiny  to  have  at  that  time  men  of 
such  strength  of  character  that  not  even  cleavage  of  family 
would  turn  them  from  the  political  course  they  deemed  to  be 
the  best  for  their  country. 

Matters  might  have  been  more  tolerable  for  the  colonists 
and  provincials  if  the  Whigs  had  remained  in  power  in  Eng- 

59.  ..  .  the  War  of  Independence  was  in  no  true  sense  a  war  between 
the  American  and  British  peoples.  Except  for  a  strain  of  Dutch  blood  in 
New  York,  and  other  slighter  elements,  American  and  Briton  were  of 
the  same  race  and  associations. 

The  line  of  division  was  in  fact  not  national  but  political,  passing  not 
only  through  communities,  but  even  between  the  members  of  families.  As 
the  idea  of  separation  took  shape  numbers  of  colonists  after  a  difficult 
decision  ranked  themselves  as  “loyalist.”  On  the  other  hand  in  England, 
the  merchants  of  London  were  throughout  in  sympathy  with  the  colonists 
and  deplored  the  war,  Lord  Chatham  denounced  the  arbitrary  measures  of 
the  Government,  and  the  Earl  of  Effingham  resigned  his  commission  in  the 
Army  rather  than  draw  his  sword  against  the  lives  and  liberties  of  his 
fellow-subjects,  being  thanked  for  his  action  by  the  Livery  of  the  ancient 
City  Guilds  of  London  “in  Common  Hall  assembled”  in  Guildhall.  In  the 
House  of  Lords  a  protest  against  the  act  prohibiting  commerce  with  the 
colonies,  signed  by  the  Dukes  of  Richmond  and  Manchester,  the  Marquis 
of  Rockingham,  the  Earls  of  Abingdon  and  Fitzwilliam  and  Lords  Pon- 
sonby  Abergavenny  and  Chedworth  contain  the  words :  “The  English  on 
both  sides  of  the  Atlantic  are  now  being  taught  by  Act  of  Parliament  to 
look  upon  themselves  as  separate  nations,  nations  susceptible  of  general  hos¬ 
tility  and  proper  parties  for  mutual  declarations  of  war  and  treaties  of 
peace.  We  are  by  this  Act  preparing  their  minds  for  that  independence 
which  we  charge  them  with  affecting,  whilst  we  drive  them  to  the  necessity 
of  it  by  repeated  injuries.” — Prefactory  Note  of  “A  Letter  from  the  Com¬ 
mittee  of  the  Association  of  New  York  to  the  Lord  Mayor  and  Corpora¬ 
tion  of  the  City  of  London,  5th  May,  1775,”  printed  under  the  direction  of 
the  Library  Committee  of  the  Corporation,  1920,  and  reprinted  in  1924, 
upon  the  occasion  of  the  visit  of  the  American  Bar  Association  to  London. 
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land.  They  however,  became  disorganized,  and  their  oppo¬ 
nents,  a  faction  known  as  “the  King’s  friends,”  came  into  con¬ 
trol  of  Parliament.  The  Press  exercised  a  strong  influence 
for  the  people,  however.  Bute  was  driven  from  office  in  1763, 
and  Granville  took  his  place.  In  that  year,  the  first  British 
measure  for  taxing  American  colonies  to  help  in  rehabilitating 
British  finances,  so  seriously  depleted  by  the  many  years  of 
war,  was  introduced  in  the  British  Parliament.  In  1764,  op¬ 
pressive  commercial  enactments  passed  by  Parliament,  led  to 
earnest  remonstrances  by  the  Colonies.  In  an  address  to  the 
Lieutenant-Governor,  dated  September  nth,  the  New  York 
Assembly  expressed  the  hope  that  he  would  join  with  them 
“in  an  endeavor  to  secure  that  great  badge  of  English  liberty, 
of  being  taxed  only  with  our  own  consent.”  It  is  claimed  that 
in  the  same  year  American  Union  had  its  birth  in  the  action 
of  the  New  York  Assembly,60  that  body,  on  October  18th, 
adopting  resolutions  approving  the  petition  of  New  York  mer¬ 
chants,  relative  to  the  oppressive  commercial  legislation  of 
Parliament.  The  Assembly  directed  that  the  memorial  be  for¬ 
warded  to  the  Agent  of  the  Colony  in  London,  and  the  House 
assumed  the  expense  of  urging  it  upon  the  attention  of  the 
Government.  It  also  “Ordered  that  the  committee  appointed 
to  correspond  with  the  said  Agent  be  also  a  committee  during 
the  recess  of  this  House  to  write  to  and  correspond  with  the 
several  Assemblies,  or  committees  of  Assemblies,  on  the  sub¬ 
ject-matter,”  of  these  acts,  “and  also  on  the  subject  of  the  im¬ 
pending  dangers  which  threaten  the  colonies,  by  being  taxed 
by  laws  to  be  passed  in  Great  Britain.”  This  Committee  of 
Correspondence  was  first  appointed  by  the  Assembly  on  April 
5,  1761.  It  remained  active  until  1768. 

Regarding  the  address  of  the  Assembly  to  the  Lieutenant- 
Governor  in  September,  1764,  the  Lords  of  Trade,  on  Decem¬ 
ber  nth,  in  an  address  to  the  King  said  that  the  Assembly 


60  “New  York  Civil  List”  (1888  edition),  p.  103. 
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“avow  powers  and  make  declarations  of  a  dangerous  tend¬ 
ency.”  They  found  that  Massachusetts  also  was  deserving  of 
censure,  for  there  “the  acts  and  resolutions  of  the  Legislature 
of  Great  Britain  are  treated  with  the  most  indecent  respect, 
and  principles  of  the  most  dangerous  nature  and  tendency 
openly  avowed.”  Their  opinion,  also,  of  the  addresses  of  the 
New  York  Assembly  to  the  King,  Lords  and  Commons,  under 
date  of  October  18,  1764,  probably  was  that  they  were  danger¬ 
ous,  for  to  the  King,  the  Assembly  had  written :  “The  sub¬ 
ject,  by  the  laws  of  our  happy  Constitution,  carries  with  him 
his  allegiance  to  the  most  distant  corners  of  the  earth;  and  the 
protection  of  his  constitutional  rights  and  privileges  is  the 
true  reason  of  that  allegiance.”  They  claimed  to  “have  the 
highest  reason,  from  the  hitherto  uninterrupted  enjoyment  of 
their  civil  rights  and  liberties  as  individuals,  to  consider  them- 
sleves  in  a  state  of  perfect  equality  with  their  fellow  subjects 
in  Great  Britain,  and  as  a  political  body  enjoying,  like  the  in¬ 
habitants  of  that  country,  the  exclusive  right  of  taxing  them¬ 
selves  ;  a  right  which,  with  the  most  profound  submission  be 
it  spoken,  whether  inherent  in  the  People  or  sprung  from  some 
other  cause,  has  received  the  Royal  sanction,  is  at  the  basis  of 
our  Colony  State,  and  become  venerable  by  long  usage.”  To 
the  Lords  they  wrote :  Ever  since  the  glorious  Revolution,  in 
which  this  Colony  displayed  the  most  distinguished  zeal  and 
alacrity,  we  have  enjoyed  the  uninterrupted  privilege  of  being 
taxed  only  with  our  own  consent,  given  by  our  Representa¬ 
tives  in  General  Assembly.  This  we  have  ever  considered  as 
the  inextinguishable  right  of  British  subjects,  because  it  is  the 
natural  right  of  mankind.  .  .  .  The  amazing  powers  vested 
by  some  of  the  late  acts  of  trade  in  the  Judges  of  the  Vice- 
Admrialty  Courts,  who  do  not  proceed  according  to  the  course 
of  common  law,  nor  admit  of  trials  by  juries,  one  of  the  most 
essential  privileges  of  Englishmen,  has  so  unfavorable  an 
aspect  on  the  property  of  the  subject,  that  we  could  not,  con¬ 
sistent  with  our  duty,  suppress  our  apprehensions.”  Still, 
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they  were  prudent  in  pointing  out  that  “the  claim  of  an  ex¬ 
emption  from  being  taxed  by  the  supreme  legislative  power 
is  far  from  involving  in  it  the  notion  of  independency.”  They 
were  more  emphatic  in  dealing  with  the  House  of  Commons; 
their  stated  opinion  was :  “An  exemption  from  the  burthen  of 
ungranted  involuntary  taxes  must  be  the  great  principle  of 
every  free  state.  .  .  .  The  People  of  this  colony,  inspired  by 
the  Genius  of  their  Mother  Country,  nobly  disdain  the  thought 
of  claiming  their  exemption  as  a  privilege.  They  found  it  on 
a  basis  more  honorable,  solid  and  stable ;  they  challenge  it  and 
glory  in  it  as  their  right.”60a 

The  events  of  the  remaining  years  of  the  colonial  period 
are  too  well  known  to  make  more  than  passing  reference  here 
necessary.  New  York  was  taking  the  lead  in  resisting  the 
English  Government,  Colden  admitting  in  December,  1765, 
that  “whatever  happens  in  this  place  has  the  greatest  influence 
on  the  other  Colonies.”  Colden  found  occasion  to  condemn 
the  “New  York  Gazette,”  which  was  strongly  Republican,  as 
“a  licentious  abusive  weekly  printed  paper,”  and  had  said,  re¬ 
garding  some  other  scathing  editorials  that  had  appeared  in 
the  “Sentinel”:  it  is  “universally  believed  that  the  scurrilous 
abusive  and  malicious  papers  were  written  by  two  or  three 
distinguished  lawyers  in  the  city.”  (Livingston,  John  Morin 
Scott,  and  William  Smith,  it  is  believed). 

There  had  been  a  storm  of  protest  in  New  York  and  else¬ 
where  when  news  came  that  Grenville  had,  in  1765,  introduced 
the  Stamp  Act  into  Parliament.  The  storm  had  been  hardly 
less  violent  in  Parliament,  Barre  correcting  Townshend,  and 
declaring  that  “Americans  are  Sons  of  Liberty”  rather  than 
“children  of  England’s  planting.” 

Sons  of  Liberty  sprang  up  everywhere,  and  lawyers  were 
at  hand  to  lead  them.  The  organization  was  not  new,  at  least 
not  in  New  York.  It  is  asserted  that  the  New  York  Associa- 


60a.  Ibid,  p. 
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tions  of  the  Sons  of  Liberty  had  existed  since  1744,  when  the 
Bar  entered  into  an  association  to  free  the  Bench  from  the 
exercise  of  the  King’s  prerogative.  The  assertion  is  made  by 
Dawson,  in  his  tract  on  the  Sons  of  Liberty.61 

John  Morin  Scott,  in  the  “Gazette”  in  1765  startled  the 
people  to  the  consequence  of  non-resistance  to  the  Stamp  Act. 
“It  is  not  the  tax,”  he  wrote,  “it  is  the  unconstitutional  man¬ 
ner  of  imposing  it  that  is  the  great  subject  of  uneasiness  to  the 
colonies.”  He  asserted  that  sooner  or  later  connection  be¬ 
tween  Great  Britain  and  the  Colonies  must  inevitably  cease, 
if  the  latter  were  denied  their  right,  to  which  the  English 
Constitution  entitled  them.  “They  desire  no  more;  nor  yet 
can  be  satisfied  with  less,”  he  declared.  Their  eyes  were  on 
Independence,  however.  Bancroft  wrote  that  the  situation  at 
that  time  was  that  Virginia  marshalled  resistance,  Massachu¬ 
setts  entreated  union,  but  that  New  York  pointed  to  inde- 

61.  Colden,  who  is  Dawson’s  authority,  in  a  letter  to  the  Earl  of  Hali¬ 
fax,  February  22,  1765,  complains  of  the  dangerous  influence  which  the 
profession  of  the  law  has  obtained  in  this  province,  and  that  by  their  asso¬ 
ciation  they  proposed  nothing  less  to  themselves  than  to  obtain  the  direction 
of  all  measures  of  government  by  making  themselves  absolutely  necessary 
to  every  governor,  by  assisting  him  when  he  complied  with  their  measures, 
and  by  resisting  him  when  he  did  otherwise.”  He  closed  the  complaint  by 
saying :  “Their  power  is  greatly  strengthened  by  enlarging  the  powers  of  the 
popular  side  of  government  and  by  depreciating  the  powers  of  the  Crown.” 
.  .  .  This  faction,  as  Colden  terms  it,  was  led  in  the  beginning  by  James 
Alexander  and  William  Smith,  the  elder,  whose  mantle  of  judicial  and 
popular  leadership  had  fallen  in  the  next  generation  upon  William  Living¬ 
ston,  William  Smith,  the  younger,  and  John  Morin  Scott.  .  .  .  These 
three  gentlemen,  whom  Jones  styles  “the  young  triumvirate,”  were  edu¬ 
cated  at  Yale;  they  “served  regular  clerkships  to  the  law  in  the  same  office 
at  the  same  time  and  under  the  wings  and  guidance  of  William  Smith  the 
elder,  were  all  at  this  time  Presbyterians  by  profession  and  republicans  in 
principle.”  Determined  as  early  as  1752  to  pull  down  church  and  state, 
continues  Jones  in  his  savage  anathema,  and  to  raise  their  own  government 
and  religion  upon  its  ruins,  the  triumvirate  formed  a  club,  under  the  appel¬ 
lation  of  the  King’s  Arms  (thought  to  be  the  tavern  in  Broad  Street 
near  the  Long  Bridge). 

At  this  Whig  Club,  says  Jones  also,  the  usual  customary  toasts  drunk 
were  “the  immortal  memory  of  Oliver  Cromwell,  of  Hugh  Peters,  of  General 
Ludlow”  and  others  of  the  regicides. — “Memorial  History  of  New  York,” 
Vol.  II,  p.  346. 
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pendence.  In  May,  1765,  Colden  wrote  to  Monckton,  who 
was  in  London :  “the  gentlemen  of  the  law  seem  to  have 
placed  the  chief  stress  of  their  cause  in  raising  public  clamour. 
Notwithstanding  this,  I  am  fully  persuaded  the  People  of  this 
Province  will  quietly  submit  to  the  King’s  determination 
whatever  it  is.”  But  the  burning  in  effigy  of  Crown  officials 
indicated  a  different  state  of  mind  in  the  people.  By  Septem¬ 
ber,  Colden  himself  became  alarmed.  Mob-rule  was  apparent 
in  New  York,  and  he  wrote  to  Governor  Moore  (Monckton 
having  resigned,  reluctant  it  is  said  to  have  part  in  oppressive 
or  repressive  measures  against  the  Colonies)  stating  that 
nothing  would  give  him  more  pleasure  than  his  presence  in 
New  York. 

Deputies  of  a  Continental  Congress  met  in  New  York  City 
Hall  in  October,  John  Cruger,  Robert  R.  Livingston,  Philip 
Livingston,  William  Bayard  and  Leonard  Lispenard  being  the 
New  York  representatives  to  that  convention  which  goes  into 
history  as  the  Stamp  Act  Congress.  When  the  stamps  reached 
New  York,  the  Sons  of  Liberty  threatend  to  storm  the  Fort 
and  burn  them.  Colden  was  hanged  in  effigy  in  November. 
Another  effigy  of  the  Lieutenant-Governor  was  riddled  with 
hundreds  of  bullets,  and  he  was  told  that  unless  he  that  night 
did  “solemnly  make  oath  before  a  magistrate  and  publish  to 
the  people”  that  he  woud  “not  introduce  or  execute  the  Stamp 
Act”  he  would  die  “a  martyr”  to  his  own  “villainy  and  be 
hanged  like  Porteous  upon  a  high  post,  as  a  memento  to  all 
wicked  governors.”  He  gave  satisfactry  assurances,  explain¬ 
ing  that  even  if  he  would,  he  could  not  distribute  them,  Sir 
Henry  Moore  being  Governor,  though  not  yet  arrived. 

Governor  Moore  arrived  on  November  13,  1765,  and  created 
a  favorable  impression,  easing  the  situation,  which  had  be¬ 
come  critically  strained  by,  or  under,  Colden.  Moore  was  de¬ 
scribed  as  “an  easy  sensible  well-bred  man  and  experienced  in 
business ;  everybody  likes  the  change  extremely.”  Still,  as 
Watts  wrote  to  Monckton,  “indeed  nobody  could  come  amiss 
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so  they  were  but  rid  of  the  old  man,”  i.  e.,  Colden.  Moore 
disarmed  suspicion  by  promptly  dismantling  Fort  George, 
razing  the  parapet,  and  opening  the  gates  of  the  fort.  And 
in  1 766,  of  course,  the  Stamp  Act  was  repealed,  thus  ending 
in  favor  of  the  Colonies  another  dispute  with  the  Crown. 

Still,  enough  has  been  written  hereinbefore  to  make  it  clear 
that  the  trend  of  American  thought  had  set  inexoribly  to  in¬ 
dependence  long  before  the  Stamp  Act  was  conceived.  Liberty 
was  abroad  in  the  land,  and  could  not,  would  not,  be  shackled. 
The  Sons  of  Liberty  were  not  satisfied  with  the  repeal.  They 
insisted  upon  the  removal  of  all  restrictions  of  trade,  and  the 
abolishment  of  post  offices  and  Courts  of  Admiralty.  So 
passed  the  years,  some  reason  for  contention  and  agitation 
being  ever-present  on  both  sides  of  the  Atlantic. 

Governor  Moore  unfortunately  died  in  1769,  much  re¬ 
gretted  ;  one  might  almost  say  generally  mourned.  Certainly, 
he  had  administered  his  trust  well,  ever  trying  to  conciliate 
opposing  factions,  and  to  meet  the  people  in  every  possible 
way.  But,  with  his  demise  harsh  elements  again  clashed. 
Colden,  remarkable  man,  took  up  the  reins  of  government 
again,  nothwithstanding  that  he  was  then  eighty-two  years 
old.  He  did  not  shrink  from  the  responsibilities  of  the  office, 
even  though  he  knew  that  he  was  probably  the  most  detested 
man  in  New  York,  and  that  the  time  was  one  in  which  men’s 
feelings  were  quite  apt  to  prompt  them  to  bloodshed.  Had 
he  pleaded  extreme  age  as  an  excuse  for  declining  office  again, 
no  man  would  have  accused  him  of  cowardice.  But  Colden 
did  not  hesitate.  Indeed,  he  seemed  eager  to  again  be  the 
Chief  Executive.  As  Watts  wrote  of  him  to  General  Monck- 
ton :  “He  fairly  lives  himself  into  office,  being,  they  tell  me, 
as  hearty  as  when  you  knew  him.  .  .  .  The  old  man  seems 
to  be  the  Son  of  Fortune  in  his  advanced  years.”  Old  though 
he  was,  and  wealthy,  Colden  evidently  lost  no  opportunity 
of  adding  to  his  wealth.  He  held  tenaciously  to  the  emolu¬ 
ments  of  his  office  notwithstanding  that  John  Murray  (Lord 
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Dunmore)  the  next  Governor  demanded  of  him,  soon  after 
his  arrival,  one-half  “of  all  fees,  perquisites  and  emoluments 
that  had  accrued  during  his  year  as  Acting-Governor.”62 
These  emoluments  amounted  to  about  £10,000,  and  the  dis¬ 
agreement  as  to  the  ownership  of  the  sum  precipitated  litiga¬ 
tion  between  Governor  and  Lieutenant-Governor.  Colden 
would  not  part  with  a  farthing  of  it,  and  eventually  had  it  all, 
for  the  Governor  was  not  able  to  establish  his  right  to  any 
part,  notwithstanding  that  the  case  came  before  him,  as  Chan¬ 
cellor,  for  adjudication.  Colden,  it  must  be  admitted,  had 
worked  hard  for  these  patent  fees,  but  undoubtedly  he  had  to 
thank  his  attorney,  James  Duane,  for  convincing  Lord  Dun- 
more,  the  judge,  that  he  dared  not  decide  against  Colden  in  his 
own  favor.  In  this  quandary,  Dunmore  submitted  the  case  to 
the  four  Justices  af  the  Supreme  Court.  They  promptly  and 
unanimously  decided  that  Duane’s  demurrer  was  well  taken. 
In  their  action  we  see  a  striking  illustration  of  the  independ¬ 
ence,  integrity  and  probity  of  the  Colonial  Bench;  the  Jus- 

62.  One  of  the  governors  of  New  York,  Sir  Henry  Moore,  Bart.,  who 
was  appointed  executive  in  1765,  unfortunately  died  in  1769,  leaving  a 
number  of  patents  unexecuted  to  the  total  value  in  commissions  of  some¬ 
thing  like  10,000  pounds.  None  more  thoroughly  appreciating  the  oppor¬ 
tunity  than  Cadwallader  Colden,  who  had  through  several  administrations 
exercised  the  office  of  lieutenant-governor  and  was  conversant  with  the 
“duties”  of  the  executive  office.  He  at  once  assumed  the  duties  of  gov¬ 
ernor  pro  tern.  With  pertinacious  industry,  he  worked  literally  night  and 
day  on  the  matter,  and  had  finally  issued  the  last  patent. 

The  succeeding  governor,  John  Murray,  further  known  by  the  title 
of  Lord  Dunmore,  straightway  he  landed  in  his  realm,  made  formal  demand 
on  Colden  for  “a  moiety  of  one  half  part”  of  all  fees,  perquisites  and  emolu¬ 
ments  that  had  accrued  during  his  year  as  acting  governor,  and  was,  of 
course,  refused. 

Dunmore,  however,  was  a  man  of  ready  expedients,  and  friendly  per¬ 
suasion  having  failed,  proceeded  to  institute  proceedings  against  his  lieu¬ 
tenant  after  the  most  approved  burlesque  fashion.  He  ordered  the  attor¬ 
ney-general  to  file  a  bill  against  Colden  in  the  Court  of  Chancery,  where 
the  governor  was  sole  judge,  and  directed  that  it  should  be  in  the  name  of 
the  Crown. 

Colden,  nevertheless,  was  not  at  all  intimidated  by  these  drastic  meas¬ 
ures,  but  deliberately  set  about  employing  counsel  to  plead  his  case.  He 
found  an  Attorney,  by  name  James  Duane,  subsequently  a  judge  who  was 
sufficiently  emancipated  from  the  current  awe  and  dread  of  those  in  author- 
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tices  were  bitter  enemies  of  Colden,  yet  they  decided  in  his 
favor  against  the  Governor,  who  could,  if  he  chose,  remove 
them  from  office. 

But  Lord  Dunmore  was  apparently  a  man  of  broad  mind 
and  good  character.  He  showed  no  vindictive  trend.  He  viewed 
the  political  situation  hopefully.  Writing  to  England  a  few 
days  after  his  arrival,  he  stated  that  he  had  the  greatest  reason 
to  be  pleased  with  the  reception  of  the  people.  He  “con¬ 
ceived  hope  of  an  easy  and  peaceful  administration.”  To  some 
extent,  the  reconciliation  was  made  possible  in  1770  and  1771 
by  the  common  apprehension  of  danger  in  war  between  Spain 
and  England,  then  impending.  This  perhaps  explains  why 
the  people  did  not  view  with  disfavor  Dunmore’s  plans  to  re¬ 
build  the  fortifications.  But  the  active  resentment  against 
the  Crown  again  became  evident  when  news  reached  New 
York,  in  February,  1771,  that  the  King  had  disapproved  four 
acts  passed  by  the  New  York  Assembly.  Dunmore  wrote: 
“The  whole  Province  except  the  lawyers  express  great  dis¬ 
satisfaction.” 

ity,  and  a  good  lawyer  for  that  day  when  good  lawyers  were  apparently 
few,  to  argue  his  case.  At  the  day  of  trial,  Lord  Dunmore  took  his  seat  in 
the  capacity  of  Chancellor,  and  despite  that  Duane  showed  conclusively  in 
his  argument  that  the  suit  could  not  be  maintained,  would  allow  nothing, 
not  even  legal  principles,  to  thwart  the  “rights  of  the  Crown.”  The  at¬ 
torney-general  and  his  colleague,  Smith,  the  historian  of  the  Court,  argued 
so  ably  on  the  other  side  as  to  impress  the  worthy  Colden  most  unfavorably. 
He  is  quoted  as  saying  of  Smith,  that  he  displayed  “an  easiness  of  principles 
that  enabled  him  to  affirm,  deny,  or  pervert  anything,  with  a  degree  of  con¬ 
fidence  that  might  deceive  the  unwary.” 

Even  Dunmore  seemed  to  have  considered  that  his  (the  Crown’s)  case 
had  been  argued  too  well — over-argued,  in  fact, — and  in  spite  of  his  incli¬ 
nation  to  reward  the  talents  of  Smith,  found  himself  unexpectedly  faced 
by  the  unquestioned  principles  of  law  and  equity.  He  pretended  to  consider 
the  case  one  of  such  moment  as  to  require  some  little  review  and  considera¬ 
tion,  appointing  the  following  Thursday  for  the  rendering  of  his  decision. 
Thursday  came,  and  the  matter  was  adjourned  a  fortnight.  Meanwhile, 
he  and  his  advisers,  busily  consulted  law  and  precedent,  but  in  vain.  Then, 
doubtless,  in  confidence  of  his  official  prestige  the  case  was  referred  to  the 
four  judges  of  the  Supreme  Court.  They  presently  unanimously  decided 
that  Duane’s  demurrer  was  well  taken  and  that  the  suit  could  not  be  main¬ 
tained. — Brooks,  in  “History  of  the  Court  of  Common  Pleas,”  pp.  19-21. 
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The  acts  were  passed  in  1767,  1768  and  1769.  That  of  De¬ 
cember,  1767,  had  had  reference  to  billeting  of  troops;  the  sec¬ 
ond,  that  of  December,  1768,  had  empowered  the  city  authori¬ 
ties  to  try  causes  under  ten  pounds  value ;  the  third  was  to 
prevent  suits  being  brought  in  the  Supreme  Court  for  sums 
under  fifty  pounds.  The  lawyers  were  quite  satisfied  with  the 
repeal  of  this  measure,  but  the  people  in  general  were  not. 
The  fourth  act  disallowed  by  the  King  was  that  of  May,  1769, 
regulating  the  election  of  representatives  in  the  General  As¬ 
sembly.  This  act,  which  declared  that  “they  which  shall  be 
chosen  shall  be  dwelling  and  resident  within  the  cities,  coun¬ 
ties,  and  manors,”  had  brought  about  the  dismissal,  from  the 
Assembly,  of  Philip  Livingston,  who  had  been  Speaker  in  the 
previous  Assembly  and  had  been  outspoken  in  the  cause  of 
the  People.  He  had  been  elected  from  the  Manor  of  Living¬ 
ston,  but  it  had  been  ruled  that  he  was  not  a  resident  therein. 
While  his  case  was  being  discussed,  Livingston  had  intro¬ 
duced  a  bill  to  vacate  the  seat  in  the  Assembly  “of  all  who 
should  accept  of  any  post  or  place  of  honor,  profit,  or  trust, 
after  his  being  elected  to  serve  in  the  General  Assembly.”  As 
finally  radically  amended,  that  bill  was  made  to  specifically 
refer  to  the  Supreme  Court,  part  of  it  reading:  “Whereas,  it 
is  not  constitutional  in  England  for  the  judges  of  either  Eng¬ 
land  or  Scotland  to  sit  or  vote  in  the  House  of  Commons, 
therefore  that  no  judge  of  the  Supreme  Court  shall  for  the 
future  have  a  seat  or  vote  as  a  member  of  the  House.”  Colonel 
Schuyler  moved  to  unseat  present  members,  but  this  motion 
was  laid  on  the  table.  But  it  is  evident  that  the  Justices  of 
the  Supreme  Court  were  exercising  greater  power  in  the 
House  than  some  members  liked.  Possibly,  the  judges 
were  by  this  time  drawn  more  to  the  cause  of  the  Crown 
than  that  of  the  People.  At  all  events,  the  judges62a  in 

62a.  Supreme  Court  During  the  English  Period.  The  Chief  Justices 
were:  Joseph  Dudley,  appointed  May  15,  1691;  William  Smith,  November 
11,  1692;  Stephen  van  Cortlandt,  a  merchant,  October  20,  1700;  William 
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office  at  the  time  of  the  adoption  of  the  Declaration  of  Inde¬ 
pendence — Horsmanden,  Thomas  Jones,  Ludlow  and  Hicks 
— adhered  to  the  Crown,  as  did  Tauncey62b  the  Master  of  the 
Rolls. 

The  real  champions  of  the  People  were  the  lawyers.  They 
for  decades  had  fought  the  cause  of  institutional  liberty,  their 
fight  for  the  English  people  in  America  indirectly  aiding  the 
cause  of  the  people  in  the  mother-country.  Buckle  stated  in 
his  “History  of  Civilization,”  that  “there  remains  no  doubt 
that  the  American  war  was  a  great  crisis  in  the  history  of 
England,  and  that  if  the  colonies  had  been  defeated,  our  lib¬ 
erties  would  have  been  for  a  time  in  considerable  jeopardy.” 
Edmund  Burke  declared:  “In  no  country  perhaps  in  the 
world  is  law  so  general  a  study  as  in  America.  The  profession 
itself  is  numerous  and  powerful ;  and  in  most  provinces  it 


Smith,  reappointed  vice  Van  Cortlandt,  deceased,  Nov.  25,  1700;  Abraham 
de  Peyster,  appointed  Jan.  21,  1701 ;  William  Attwood,  Aug.  5,  1701 ; 
William  Smith,  reappointed  June  9,  1702;  John  Bridges,  April  5,  1703; 
Roger  Mompesson,  vice  Bridges,  deceased,  July  15,  1704;  Lewis  Morris, 
vice  Mompesson,  deceased,  July  15,  1704;  James  de  Lancey,  vice  Morris, 
removed,  August  21,  1 733;  Benjamin  Pratt,  vice  De  Lancey,  deceased,  Nov. 
11,  1761 ;  Daniel  Horsmanden,  vice  Pratt,  deceased,  March  16,  1763. 

The  Associate  or  Puisne  Justices  were:  Thomas  Johnson,  William 
Smith,  Stephen  van  Cortlandt  and  William  Pinhorne,  appointed  May  15, 
1691 ;  William  Pinhorne,  appointed  Second-Judge  April  3,  1693,  appointed 
Chief  Justice  on  Jan.  21,  1701;  and  Assistant-Judge  Aug.  5,  1701;  Chidley 
Brooke,  April  3,  1693;  John  Lawrence,  same  day;  John  Guest,  June,  1698; 
Abraham  de  Peyster,  appointed  Oct.  4,  1698,  removed  September  22,  1747; 
Robert  Walters,  Aug.  5,  1701;  John  Bridges,  June  14,  1702;  Robert  Mil- 
ward,  April  5,  1703;  Thomas  Wenham,  April  5,  1703 ;  James  de  Lancey, 
June  24,  1731 ;  Frederick  Phillipse,  June  24,  1731 ;  Daniel  Horsmanden, 
appointed  Jan.  24,  1736,  reappointed  October  14,  1761,  and  resigned  Nov.  18, 
1761 ;  appointed  Second  Judge  March  26,  1762  and  Chief  Justice  March  16, 
1763;  John  Chambers,  appointed  July  30,  1751,  reappointed  October  14, 
1761 ;  David  Jones,  November  21,  1758,  reappointed  March  31,  1762  and 
March  16,  1763;  William  Smith,  Sr.,  March  16,  1763;  Robert  R.  Living¬ 
ston,  March  16,  1763;  Geo.  D.  Ludlow,  Dec.  14,  1769;  Thomas  Jones,  Sept. 
29,  1773 ;  Whitehead  Hicks,  Feb.  14,  1776.  Where  not  otherwise  stated, 
the  date  given  is  that  of  appointment. 

62b.  Colonial  Court  of  Chancery. 

Ckancelors:  The  Governor  or  his  Deputy,  1684;  Stephen  van  Cort- 
landt,  Nov.,  1696;  the  Governor,  March,  1697;  the  Governor,  August  28, 
1701,  and  later. 
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takes  the  lead.”63  Redfield  wrote:  “It  was  a  frequent  taunt 
in  ministerial  circles,  at  Westminster,  that  the  whole  unfortu¬ 
nate  trouble,  from  the  Stamp  Act  on  to  the  Declaration,  was 
an  affair  of  the  colonial  lawyers.”64  The  campaign  “slogan” 
of  the  Crown  Party,  in  the  New  York  Assembly  elections  of 
the  spring  of  1769  was:  “No  lawyers,  no  Presbyterians”;  and 
Colden  had  no  words  sufficiently  strong  to  convey  his  detesta¬ 
tion  of  the  brilliant  New  York  lawyers  who  had  so  often 
thwarted  him.  Fowler,  in  his  “Constitutional  and  Legal  His¬ 
tory  of  New  York,”  wrote:  “A  complete  history  of  the  Bar  of 
the  last  century  would  be  almost  the  history  of  independence.” 
And  when,  in  the  last  few  years,  the  New  York  Assembly  be¬ 
came  less  ardent  for  independence  than  of  yore,  and  at  last 
became  a  strong  body  for  peace  and  reconciliation  with  Eng¬ 
land,  the  lawyers  held  high  the  torch  of  liberty  in  other  con¬ 
gresses  of  those  dark  days,  lighting  the  way  to  freedom,  to  in¬ 
dependence.  They  joined  with  the  merchants  and  others  in 
forming  the  “Patrician”  class. 

Tryon,64a  the  last  royal  governor  of  New  York,  soon  be- 


Masters  of  the  Rolls:  John  Spragg,  Dec.  29,  1684;  James  Jauncey,  Jr., 
March  24,  1774. 

Masters:  Thomas  Noell  and  Johannis  de  Peyster,  Sept.  2,  1701 ; 
Ebenezer  Wilson  and  William  Peartree,  1705 ;  John  Abell  and  Evert 
Bancker,  Oct.  13,  1705;  Rip  van  Dam  and  Adolph  Phillipse,  Oct.  4,  1711; 
Caleb  Heathcote,  Nov.  1,  1711;  Robert  Walters  and  Rip  van  Dam,  Dec.  22, 
1720;  Robert  Lurting  and  Cadwallader  Colden,  Dec.  22,  1720;  John  Cruger 
and  John  Roosevelt,  July  23,  1735;  Henry  Holland,  May  20,  1743;  Edward 
Holland,  Sept.  12,  1748;  Anthony  Rutgers,  Apr.  19,  1750;  John  van  Cort- 
landt,  Jan.  31,  1754;  P.  P.  Schuyler,  1768;  Stephen  de  Lancey,  March  27, 
1770;  Cary  Ludlow,  1775. 

Registers:  John  Spragg,  Dec.  29,  1684;  the  Secretary  of  the  Province, 
Oct.  12  1691;  Barne  Cozens,  Sept.  2,  1701;  Henry  Wileman,  Oct.  4,  1711; 
Gilbert  Livingston,  Dec.  22,  1720;  Isaac  Bobin,  July  3,  1721;  Frederick 
Morris,  November  6,  1730;  Goldsborow  Banyar,  May  5,  1753 ;  Samuel 
Bayard,  1774. 

63.  “Burke’s  Works,”  Vol.  I,  18 8. 

64.  “History  of  Bench  and  Bar  of  New  York,”  (1897),  Vol.  I,  93. 

64a.  Governors  during  first  English  period:  Richard  Nicolls,  Septem¬ 
ber  8,  1664;  Francis  Lovelace,  August  17,  1668,  until  August,  1673,  when 
Dutch  again  took  possession. 

64a.  Governors,  during  second  English  period :  Edmond  Andros,  Nov. 
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came  convinced  that  the  colonial  period  was  almost  at  an 
end ;  and  some  of  his  actions  appear  almost  as  intended  to  be 
the  closing  chapter  of  the  colonial  record.  For  instance,  in 
June,  1774,  he  reviewed  constitutional  development  from  the 
time  of  the  accession  of  the  Duke  of  York.  This  report  to  the 
Lords  of  Trade  is  an  authoritative  account  of  the  state  of  the 


10,  1674;  Sir  Edmond  Andros,  August  7,  1678;  Anthony  Brockholls,  Jan 
13,  1681;  Thomas  Dongan,  August  27,  1683;  Sir  Edmond  Andros,  August 

11,  1688;  Henry  Sloughter,  March  19,  1691;  Benjamin  Fletcher,  August  30, 
1692;  Earl  of  Bellomont,  April  2,  1698;  Earl  of  Bellomont,  July  24,  1700; 
Lord  Cornbury,  May  3,  1702;  Lord  Lovelace,  Dec.  18,  1708;  Robert  Hunter, 
June  14,  1710;  William  Burnet,  September  17,  1720;  John  Montgomerie, 
April  15,  1728;  William  Cosby,  August  1,  1732;  John  West,  seventh  Lord 
de  la  Warr,  who  was  appointed  Governor  in  June,  1737,  but  resigned  three 
months  later  and  never  came  to  this  country ;  George  Clinton,  Sept.  22, 
1743;  Sir  Danvers  Osborne,  Oct.  10,  1753,  committed  suicide  next  day;  Sir 
Charles  Hardy,  September  3,  1755 ;  Robert  Monckton,  October  26,  1761 ; 
Robert  Monckton,  June  14,  1762;  Sir  Henry  Moore,  Nov.  13,  1765;  John 
Murray,  Earl  of  Dunmore,  Oct.  19,  1770;  William  Tyron,  July  9,  1771; 
William  T’ryon,  June  26,  1775.  to  date  of  his  final  departure  for  England, 
July  9,  1780.  James  Robertson  was  commissioned  as  Governor  on  March 
23,1780,  and  Andrew  Elliott,  as  Lieutenant-Governor  on  April  17,  1763,  but 
these  were  military  appointments  and  are  not  recognized  in  State  records. 

64a.  Other  Chief  Executives,  Acting-Governors,  Lieutenant-Governors, 
Presidents  of  Council,  and  so  forth,  who  were  in  gubernatorial  authority 
in  absence  through  death,  resignation,  removal,  or  leave  of  absence  of 
governor:  Anthony  Brockholls,  Lieutenant-Gov.,  Nov.  16,  1677  t°  Aug.  7, 
1678;  and  again  from  Jan.  13,  1681,  to  Aug.  27,  1683;  Francis  Nicholson, 
Lt.  Gov.,  Oct.  9,  1688,  to  June  3,  1689;  Jacob  Leisler,  seized  government 
June  3,  1689,  and  held  it  latterly  as  Lt.  Gov.  until  March  19,  1691 ;  Richard 
Ingoldsby,  in  control  as  Commander-in-Chief,  July  26,  1691,  until  August 
30,  1692;  John  Nanfan,  Lt.  Gov.,  May  16,  1699  to  July  24,  1700;  and  again, 
May  19,  1701,  to  May  3,  1702;  Provincial  Council  in  control  from  March  5, 
1701,  when  Gov.  Bellomont  died,  to  May  19,  1701,  when  Lt.  Gov.  Nanfan 
returned ;  Peter  Schuyler,  Pres,  of  Coun.,  May  6,  1709,  in  charge  as  Acting 
Governor  for  three  days;  Richard  Ingoldsby,  Lt.  Gov.  from  May  9,  1709,  to 
April  10,  1710;  Geraldus  Beekman,  Pres,  of  Coun.,  in  charge,  April  10, 
1710,  to  June  14,  1710;  Peter  Schuyler,  Pres,  of  Coun.,  in  charge,  July  21, 
1719,  to  Sept.  17,  1720;  Rip  van  Dam,  Pres,  of  Coun.,  in  charge,  July  1, 
1731,  to  Aug.  1,  1732;  George  Clarke,  as  Pres,  of  Coun.,  in  charge,  March 
10,  1736,  to  Oct.  30,  1736,  when  he  was  appointed  Lieut.  Gov.,  continuing  as 
Acting  Governor  until  Sept.  22,  1743;  James  de  Lancey,  Lt.  Gov.,  as  Acting 
Gov.  from  Oct.  12,  1753,  to  Sept.  3,  1755,  and  again  from  June  3,  1757,  to 
his  death,  July  30,  1760;  Cadwallader  Colden,  in  charge  as  Pres,  of  Council, 
Aug.  4,  1760,  to  Aug.  8,  1761,  when  commissioned  Lt.  Gov.,  continuing  as 
Acting  Gov.  until  Oct.  26,  1761 ;  again,  from  Nov.  18,  1761,  to  June  14, 
1702;  again,  from  June  28,  1763,  to  Nov.  13,  1765;  again,  from  Sept.  12, 
1769,  to  Oct.  19,  1770;  again,  from  Apr.  7,  1774,  to  June  26,  1775. 
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civil  institutions  of  the  province  at  the  end  of  the  colonial 
period.  It  is  given  at  foot.65 

The  relations  existing  between  England  and  the  American 
plantations  by  the  year  1774-75  had  become  very  different 
from  those  of  the  prior  century.  The  early  English  institu¬ 
tions,  founded  on  feudalism,  which  depended  wholly  on  con¬ 
tiguity  between  lord  and  feudatory,  had  not  contemplated  a 
transmarine  empire,  writes  Fowler.  The  vast  intervening 
distance  of  this  country  compelled  a  total  delegation  of  the 
paramount  feudal  and  governmental  authority ;  and  as  such 
delegation  was  necessarily  written,  these  various  writings 
came  finally  to  serve  here  as  constitutions  and,  by  the  year 

65.  In  answer  to  an  inquiry  of  the  Lords  of  Trade,  Governor  Tryon, 
in  June,  1774,  reported  that  from  the  time  of  the  accession  of  the  Duke 
of  York  New  York  had  been  a  royal  government,  and  in  its  constitution 
nearly  resembles  that  of  Great  Britain,  and  other  Royal  governments  in 
America.  The  governor  is  appointed  by  the  King  during  his  Royal  Will 
and  pleasure  by  Letters  Pattent  under  the  Great  Seal  of  Great  Britain 
with  very  ample  powers.  He  has  a  Council,  in  imitation  of  His  Majesty’s 
Privy  Council.  This  Board,  when  full,  consists  of  Twelve  Members,  who 
are  also  appointed  by  the  Crown  during  Will  and  Pleasure;  any  three  of 
whom  make  a  Quorum.  The  province  enjoys  a  Legislative  body,  which 
consists  of  a  governor  as  the  King’s  Representative;  the  Council  in  the 
place  of  the  House  of  Lords  and  the  representatives  of  the  People  who 
are  chosen  as  in  England.  Of  these  the  City  of  New  York  sends  four — 
All  the  other  Counties  (except  the  new  Counties  of  Charlotte  and  Glouces¬ 
ter  as  yet  not  represented)  send  two.  The  Borough  of  Westchester,  the  Town¬ 
ship  of  Schenectady  and  the  three  Manors  of  Rensselaerwyck,  Livingston 
and  Cortlandt  send  one  each ;  in  the  whole  forming  a  Body  of  Thirty-one 
Representatives.  The  governor  by  his  commission  is  authorized  to  convene 
them  with  the  advice  of  the  Council,  and  adjourn,  prorogue  or  dissolve 
the  General  Assembly  as  he  shall  judge  necessary.  This  body  has  not 
power  to  make  any  Laws  repugnant  to  the  Laws  and  Statutes  of  Great 
Britain.  All  Laws  proposed  to  be  made  by  this  Provincial  Legislature, 
pass  through  each  of  the  Houses  of  Council  and  Assembly  as  Bills  do  thro’ 
the  House  of  Commons  and  House  of  Lords  in  England,  and  the  governor 
has  a  negative  voice  in  the  making  and  passing  of  all  such  Laws.  Every 
law  so  passed  is  to  be  transmitted  to  His  Majesty  under  the  Great  Seal  of 
the  Province,  within  three  months  or  sooner  after  the  making  thereof,  and 
a  Duplicate  by  the  next  conveyance,  in  order  to  be  approved  or  disallowed 
by  His  Majesty;  And  if  His  Majesty  shall  disallow  any  such  Law  and  the 
same  is  signified  to  the  governor  under  the  Royal  Sign  manual  or  by  Order 
of  His  Majesty’s  Privy  Council,  from  thence  forth  such  law  becomes 
utterly  void.  A  law  of  the  province  has  limited  the  duration  of  the  As¬ 
sembly  to  seven  years. — “Doc.  Hist.  N.  Y.,”  Vol.  I,  739-772- 
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1775  had  accustomed  Americans  to  the  fundamental  written 
charters  which  are  now  the  chief  characteristic  of  our  political 
institutions  of  government.  The  main  point  of  difference  be¬ 
tween  the  English  and  the  American  construction  of  these 
written  delegations  related  to  two  subjects:  the  extent  of  the 
prerogative  of  the  Crown  here,  and  the  right  of  the  inhabitants 
of  the  colonies  to  the  entire  public  law  of  England,  or  that 
department  regulating  the  relations  between  the  English  state 
and  the  people  of  the  colonies.  The  most  radical  difference 
in  a  construction  of  the  colonial  constitutions  related  to  the  ex¬ 
tent  of  the  jurisdiction  of  the  British  Parliament  here,  which 
had  always  been  denied  by  the  more  consistent  American 
colonial  politicians,  because  of  their  non-representation  in  that 
body.  The  extent  of  the  Crown  prerogative  in  the  Colonies 
had  by  the  year  1774  become  tolerably  well  settled  in  sub¬ 
ordination  to  the  principles  of  English  common  law.  The 
difference  as  to  the  power  of  Parliament  to  legislate  for  the 
Colonies  finally  became  irreconcilable.  In  this  connection  it 
will  be  recalled  that  the  first  Constitution  of  the  State  recites 
that  the  new  government  was  formed  for  the  sole  purpose  of 
opposing  the  usurpation  of  the  British  Parliament. 

In  England,  the  struggle  of  the  colonists  was  in  some 
well-informed  quarters,  recognized  as  not  against  the  English 
people  but  against  the  English  Government.  The  Common 
Council  of  the  City  of  London  had  petitioned  against  the 
Quebec  Bill,  as  “contrary  to  many  of  the  fundamental  princi¬ 
ples  of  the  English  Constitution.”  The  Livery  of  the  City  of 
London  also,  in  April,  1775,  drew  the  attention  of  the  King 
to  the  ruinous  effect  to  commerce  of  the  Governmental  policy. 
Their  words  were  as  frank,  fearless  and  emphatic  as  any  to  be 
found  in  petitions  of  the  New  York  Assembly.  They  told 
their  king:  “Not  deceived  by  the  specious  artifice  of  calling 
Despotism — Destiny,  your  petitioners  plainly  perceive  that 
the  real  purpose  is  to  establish  arbitrary  power  over  all  Amer¬ 
ica.”  When  news  of  actual  armed  conflict  with  the  colonists 


CORNBURY  TO  TRYON— 1702-1775 


623 


reached  them,  the  Livery  on  June  24th,  1775,  voted  a  Remon¬ 
strance  to  the  King,  declaring  that  “every  moment’s  prose¬ 
cution  of  this  fatal  war  may  loosen  irreparably  the  bonds  of 
that  connection  on  which  the  Glory  and  Safety  of  the  British 
Empire  depend.” 

But  war  had  come.  Passions  aroused  had  gone  beyond  the 
point  where  reconciliation  was  possible.  So  the  People  went 
forward,  to  their  destiny.  For  a  while,  New  York  had  two 
governments — that  emanating  from  the  Crown  and  the  other 
formed  by  the  People,  with  lawyers  leading  the  latter  in  all 
matters  of  civil  government.  The  colonial  courts,  notwith¬ 
standing  the  confusion,  continued  to  function  to  some  extent, 
the  Supreme  Court  circuit  calendar  being  followed,  where 
practicable.  However,  “the  Crown  ceased  to  be  the  general 
Conservator  of  the  Peace  and  the  Fountain  of  Justice  in  the 
Province  when  the  Declaration  of  Independence  was  adopted 
on  July  4,  1 776.”  The  Declaration  ended  the  administration 
of  justice  by  the  old  regime.  As  a  matter  of  fact,  the  end  of 
the  Supreme  Court  of  Judicature  of  the  Province  of  New  York 
came  in  April,  1776,  when  Justice  Thomas  Jones  held  circuit 
court  at  White  Plains.  In  that  session  he  discharged  from 
custody  several  persons  arrested  as  Loyalists  by  the  West¬ 
chester  County  Committee.  Thereafter,  Americans  suspected 
of  being  on  the  side  of  the  Crown  had  to  face  Republican 
tribunals. 
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THE  AMERICAN  PERIOD 


Editorial  Note — In  reviewing  the  judicial  and  constitutional 
history  of  the  Dutch  and  English  periods  in  New  York,  it  has 
been  possible  to  maintain  a  continuous  narrative,  inasmuch 
as  the  developments  revolved  mainly  around  the  Governors 
and  New  York  City.  But  since  the  establishment  of  republi¬ 
can  government,  the  expansion  of  New  York  State  has  been 
so  vast  that  a  like  plan  of  compilation  cannot  be  satisfactorily 
followed  in  Part  III.  It  has,  therefore  been  thought  advisable 
to  divide  the  history  of  the  American  period  into  three  sec¬ 
tions  : 

a.  Constitutional  History  of  State  of  New  York  from  1777  to  1924; 

b.  the  Higher  Courts,  including  the  histories  of  the  Court  of  Errors 
from  1777  to  1847;  that  of  its  successor,  the  Court  of  Appeals,  from  1847 
to  1924;  that  of  the  Court  of  Chancery  from  1777  to  1847;  and  the  history 
of  the  Supreme  Court  covering  the  whole  period,  1777-1924;  also  some 
reference  to  other  courts. 

c.  the  Judicial  Districts,  tracing  the  County  System,  and  giving  in  more 
detail  the  local  histories  of  Bench  and  Bar. 

A  brief  statement  of  the  contribution  made  by  the  State  of 
New  York  to  the  Supreme  Court  of  the  United  States  will 
also  be  incorporated. 
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CHAPTER  XXVIII. 

GENESIS  OF  STATE  GOVERNMENT. 

The  Constitution  of  1777. 

The  political  unrest  of  the  last  ten  years  of  Crown  gov¬ 
ernment  outlined  clearly,  in  1774,  three  parties  in  New  York 
State :  The  Peace  Party,  which  controlled  the  General  As¬ 
sembly  ;  the  Party  of  Action,  consisting  of  the  mechanics,  of 
“Tribunes,”  who  favored  the  Boston  plan  of  suspension  of 
trade;  and  the  Party  of  Union,  the  middle  class,  merchants, 
professional  men  and  other  patriots,  known  as  “Patricians,” 
who  favored  a  General  Congress  to  bring  about  coordinated 
action  by  all  the  colonies.  On  January  19,  1774,  the  Assembly 
of  New  York  appointed  a  new  committee  of  correspondence, 
consisting  of  John  Cruger,  James  Jauncey,  Benjamin  Seaman, 
Frederick  Phillipse,  Zebulon  Seaman,  Simon  Boerum,  James 
de  Lancey,  Jacob  Walton,  Isaac  Wilkins,  Daniel  Kissam, 
John  Rapalje,  John  de  Noyelles  and  George  Clinton.  The 

Authorities — The  following  chapters  of  constitutional  history  of  New 
York  are  mainly  an  abridgement  of  the  excellent  work  written  by  J.  Hamp¬ 
den  Dougherty,  and  published  in  1911  as  Volume  II  of  Chester’s  ‘‘Legal  and 
Judicial  History  of  New  York,”  and  also  Mr.  Dougherty’s  revised  work,  the 
“Constitutional  History  of  New  York,”  published  in  1915.  Material  has  also 
been  drawn  by  present  reviewer  from  many  other  works,  among  them: 
Lincoln’s  “Constitutional  History  of  New  York”;  Daly’s  “Judicial  Organi¬ 
zation  of  the  State  of  New  York”  (1  E.  D.  Smith  XVII,  N.  Y.  Court  of 
Common  Pleas)  ;  “Constitutional  Convention,  1894,”  and  “Judiciary  Article, 
Constitution  of  1894,”  papers  to  N.  Y.  Bar  Association,  1894;  “Constitu¬ 
tional  Convention,  N.  Y.  State,  1894,”  Chas.  E.  Fitch,  Vol.  V.;  “Constitu¬ 
tional  Convention  of  1894,”  review  by  Henry  Wayland  Hill,  in  “Buffalo  His¬ 
torical  Society  Publications,”  Vol.  V ;  Fowler’s  Constitutional  and  Legal 
History  of  New  York  in  the  Nineteenth  Century,  Memorial  History  of 
New  York,”  Vol.  Ill;  paper  by  J.  G.  Schurman,  on  “The  New  Constitution 
for  the  State  of  New  York,”  in  “Cornell  Law  Quarterly,”  Vol.  I  (1915)  ; 
article  by  H.  S.  Gilbertson,  on  “The  New  York  County  System,”  in 
“American  Political  Science  Review,”  Vol.  VIII ;  “Reports  to  Legislature 
on  New  York  Judiciary  Constitutional  Convention,  1921 ;”  Johnson  & 
Smith’s  “Political  and  Governmental  History  of  the  State  of  New  York” 
(1922). 
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Sons  of  Liberty,  which  had  reorganized  in  1773  sent  a  vigor¬ 
ous  letter  to  Boston  on  May  14,  1774,  urging  a  General  Con¬ 
gress,  whereupon  the  conservative  merchants  of  New  York 
organized  another  committee,  which  became  known  as  the 
Committee  of  Fifty-one,  to  urge  concerted  action  in  a  General 
Congress.  Boston  called  the  Congress,  and  concerted  action 
resulted.  The  American  Association  for  Commercial  Non- 
Intercourse  was  organized ;  the  rights  of  the  colonies  were  set 
forth  in  a  Declaration  of  Rights,  framed  by  a  committee  con¬ 
sisting  of  John  Jay.  Philip  Livingston  and  Richard  Henry  Lee ; 
and  it  was  resolved  “that  this  Congress  approve  the  opposition 
of  the  inhabitants  of  Massachusetts  Bay  to  the  execution  of 
the  late  Acts  of  Parliament,  and  if  the  same  shall  be  attempted 
to  be  carried  into  execution  by  force,  in  such  case  all  America 
ought  to  support  them  in  their  opposition.” 

The  significance  of  this  concert  of  action  was  not  un¬ 
noticed  by  the  ministers  of  the  Crown.  Lord  Chatham,  in 
January,  1775,  pronounced  it  as  “solid,  permanent  and  effec¬ 
tual”;  and  he  followed  this  opinion  in  bringing  before  Par¬ 
liament  in  February  his  plan  for  “true  reconciliation  and 
national  accord.”  This  was  defeated  on  its  first  reading,  and 
on  February  9  the  address  to  the  King  from  Parliament  was 
virtually  a  declaration  of  war. 

The  strength  of  the  opposition  in  America  was,  it  would 
seem,  not  so  evident  to  the  Tory  Assembly  of  New  York  as 
to  Lord  Chatham.  On  February  16  Colonel  Schuyler’s 
motion  to  place  on  record  the  correspondence  of  the  Assembly 
Committee  of  Correspondence  was  voted  down,  as  was  Colonel 
Woodhull’s  motion  on  the  17th,  that  thanks  be  expressed  to 
the  delegates1  to  the  Continental  Congress ;  and  other  actions 
of  the  New  York  Assembly  during  the  next  few  weeks  en¬ 
couraged  Crown  officials  and  ministers  to  believe  that 

I.  Continental  Congress — First  delegates,  John  Alsop,  Simon  Boerum, 
James  Duane,  William  Floyd,  John  Haring,  John  Jay,  Philip  Livingston, 
Isaac  Low,  Henry  Wisner. 


GENESIS  OF  STATE  GOVERNMENT 


629 


Chatham  had  overestimated  the  resistance  that  was  threat¬ 
ened.  But  the  last  colonial  Assembly  could  not  stay  the  hand 
of  Fate,  and  the  Assembly  ceased  to  sit  on  April  3,  1775, 
though  it  continued,  in  a  dormant  state,  for  another  year. 

The  Committee  of  Fifty-One,  which  had  succeeded  in 
bringing  united  action,  was  dissolved  in  November,  1774,  and 
was  succeeded  by  a  Committee  of  Sixty,  charged  with  the 
duty  of  “carrying  into  execution  the  Association  entered  into 
by  the  Continental  Congress/’  As  the  General  Assembly  had 
refused  to  send  delegates  to  the  next  Continental  Congress  the 
Committee  of  Sixty  issued  a  call,  in  March,  1775,  to  the  sev¬ 
eral  counties  throughout  the  province,  to  elect  deputies  to  a 
Provincial  Convention  to  be  held  in  New  York  City  on  April 
20,  for  the  purpose  of  electing  delegates  to  represent  New 
York  in  the  Second  Continental  Congress.  On  the  date 
named,  the  Provincial  Convention2  was  held  in  New  York 
under  the  presidency  of  Philip  Livingston,  and  elected  dele¬ 
gates3  to  the  Continental  Congress  “to  concert  and  determine 

2.  Delegates  to  Provincial  Convention — President,  Philip  Livingston ; 
Secretary,  John  McKesson.  Albany:  Peter  Livingston  (a)  (b),  Walter 
Livingston,  Philip  Schuyler  (b),  Abraham  Ten  Broeck  (b),  Abraham 
Yates,  Jr.  Dutchess:  Egbert  Benson,  Morris  Graham,  Robert  R.  Liv¬ 
ingston,  Jr.  (b).  Kings:  Simon  Boerum  (b),  Denice  Denice,  Theodorus 
Polhemus,  Richard  Stillwell,  John  Vanderbilt.  New  York:  John  Alsop, 
Abraham  Brazier,  James  Duane,  John  Jay,  Francis  Lewis,  Leonard  Lis- 
penard  (c),  Philip  Livingston  (c)  (d),  Isaac  Low  (a),  Alexander  McDou- 
gall,  Isaac  Roosevelt,  Abraham  Walton.  Orange :  Peter  Clowes,  John 
Haring,  Ann  Hawkes  Hay,  Israel  Seely,  Henry  Wisner.  Queens :  Jacob 
Blackwell,  Joseph  Robinson,  John  Talman,  Zebulon  Williams.  Suffolk: 
Phineas  Fanning,  William  Floyd,  John  Sloss  Hobart,  Thomas  Tredwell, 
Thomas  Wickham  (a),  Nathaniel  Woodhull  (b).  Ulster:  George  Clin¬ 
ton  (b),  Charles  DeWitt  (b),  Levi  Pawling.  Westchester:  Samuel  Drake, 
Robert  Graham,  James  Holmes  (a),  Lewis  Morris  (d),  Jonathan  Platt  (a), 
John  Thomas,  Jr.,  Philip  Van  Cortlandt,  Stephen  Ward. 

(a)  Did  not  attend  convention. 

(b)  Members  of  last  General  Assembly. 

(c)  Member  of  General  Assembly  1759-68. 

(d)  Member  of  last  General  Assembly,  but  unseated  for  non-residence 
in  district  elected  from. 

3.  Delegates  to  Continental  Congress — April  20,  1775  (a).  John  Alsop, 
Simon  Boerum,  George  Clinton,  James  Duane,  William  Floyd  (b),  John 
Jay,  Francis  Lewis  (b),  Philip  Livingston  (b),  Robert  R.  Livingston,  Col. 
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upon  such  measures  as  shall  be  judged  most  effectual  for  the 
preservation  and  reestablishment  of  American  rights  and 
privileges,  and  for  the  restoration  of  harmony  between  Great 
Britain  and  her  colonies.” 

Having  thus  fulfilled  the  purpose  for  which  they  convened, 
the  Provincial  Convention  dissolved  on  April  22.  On  the 
next  day  rumors  of  the  Lexington  engagement  reached  New 
York,  and  those  who  were  acting  independently  of  the  Co¬ 
lonial  Assembly  immediately  resolved  to  strengthen  their 
organization.  The  Committee  of  Sixty  gave  way  to  a  Pro¬ 
visional  War  Committee,  or  Committee  of  Resistance,  on 
May  1,  the  new  body  being  generally  known  as  the  Com¬ 
mittee  of  One  Hundred.4  The  committee  indignantly 
spurned  the  offer  made  by  Crown  officials,  who  sought  to 
bribe  New  York  to  withdraw  from  the  union  with  her  sister 
colonies,  and  thus  bring  about  the  defeat  of  the  others.  The 
committee  resolved  “to  stand  or  fall  with  the  liberty  of  the 
Continent,  and  on  May  5,  John  Jay  headed  the  signatures 


Lewis  Morris  (b),  Col.  Philip  Schuyler,  Henry  Wisner.  March  29,  1777. 
William  Duer.  May  13,  1777  (c).  James  Duane,  William  Duer,  Philip 
Livingston,  Gouverneur  Morris,  Philip  Schuyler.  October  3,  1777  (d). 
James  Duane,  William  Duer,  Francis  Lewis,  Philip  Livingston,  Gouverneur 
Morris.  March  25,  1778.  Philip  Schuyler  (e).  October  16,  1778.  James 
Duane,  William  Floyd,  Francis  Lewis,  Gouverneur  Morris,  Philip  Schuyler. 
November  4,  1778.  John  Jay  (f)  (1).  October  1,  1779.  James  Duane, 
William  Floyd,  John  Jay,  Ezra  L’Hommedieu,  John  Morin  Scott.  October 
18.  1779.  Philip  Schuyler  (g),  Robert  R.  Livingston  (h),  Chancellor. 

September  12,  1780.  James  Duane,  William  Floyd,  Ezra  L’Hommedieu, 
Alexander  McDougall,  Philip  Schuyler,  John  Morin  Scott,  Robert  R.  Liv¬ 
ingston  (i).  October  26,  1781.  Egbert  Benson,  James  Duane,  William 
Floyd,  Ezra  L’Hommedieu,  Philip  Schuyler,  John  Morin  Scott.  July  22, 
1782.  James  Duane,  William  Floyd,  Alexander  Hamilton,  Ezra  L’Homme¬ 
dieu,  John  Morin  Scott.  February  3,  1784.  Egbert  Benson,  Charles  DeWitt, 
James  Duane,  John  Jay,  John  Lansing,  Jr.,  Walter  Livingston,  Alexander 
McDougall,  Ephraim  Paine.  October  26,  1784.  Egbert  Benson,  John  Jay, 
John  Lansing,  Jr.,  Walter  Livingston,  Zephaniah  Platt  (j).  December  2, 
1784.  Robert  R.  Livingston.  March  19,  1785.  John  Lawrence,  Alexander 
McDougall,  John  Haring,  Ephraim  Paine,  Melancton  Smith  (k).  March 
29,  1785.  Peter  W.  Yates,  John  Lawrence,  John  Haring,  Zephaniah  Platt, 
Melancton  Smith.  February  27,  1786.  John  Haring,  Melancton  Smith, 
Zephaniah  Platt,  John  Lawrence,  Peter  W.  Yates.  January  26,  1787.  John 
Haring,  Melancton  Smith,  Peter  W.  Yates,  Abraham  Yates,  Jr.,  Egbert 
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which  were  put  to  an  address  which  was  forwarded  to  the 
Lord  Mayor  and  Corporation  of  London,  and  which  they 
declared  that  they  “could  never  submit  to  slavery,”  and  that 
“all  the  horror  of  civil  war  will  never  compel  America  to  sub¬ 
mit  to  taxation  by  authority  of  Parliament.”  (Upon  the  oc¬ 
casion  of  the  visit  of  delegates  of  the  American  Bar  Associ¬ 
ation  to  London  in  1924,  this  “Letter  from  the  Committee  of 
the  Association  of  New  York  to  the  Lord  Mayor  of  the  Cor¬ 
poration  of  the  City  of  London,  5th  May,  1775,”  was  reprinted, 
in  facsimile,  by  the  City  of  London,  and  those  of  the  Amer¬ 
ican  delegates  who  attended  a  reception  and  banquet  given 
in  their  honor  at  the  Guildhall  by  the  Lord  Mayor  and  Corpo¬ 
ration  of  the  city  of  London  were  presented  with  this  reprint. 
Prefacing  this  reprint  were  notes  which  proved  that  there  was 
a  genuine  bond  of  sympathy  between  the  municipalities  of 
London  and  New  York  in  1775). 

Originally,  not  one  of  the  colonies  seems  to  have  contem¬ 
plated  permanent  separation  from  the  British  Government ; 


Benson,  John  Lansing,  Jr.  February  2,  1788.  Ezra  L’Hommedieu,  Egbert 
Benson,  Alexander  Hamilton,  Melancton  Smith,  Abraham  Yates,  Jr.,  Leon¬ 
ard  Gansevoort.  January  30,  1788.  Abraham  Yates,  Jr.,  David  Gelston, 
Philip  Pell,  John  Hathorn,  Samuel  Jones. 

(a)  Chosen  by  a  Provincial  Convention,  assembled  at  New  York  for 
that  purpose,  and  recognized  by  resolution  of  Provincial  Congress,  June  23, 
1 775-  (“Journal  N.  Y.  Provincial  Congres,”  i,  5,  51.) 

(b)  Signers  of  the  Declaration  of  Independence. 

(c)  Chosen  by  the  Convention  of  the  State  of  New  York.  (“Journal 
N.  Y.  Provincial  Congress,”  i,  931.) 

(d)  Appointed  by  the  Legislature. 

(e)  Special  delegates,  to  serve  as  long  as  those  then  in  Congress. 

(f)  Continued  by  resolution  of  Legislature  of  August  27,  till  October 
15,  1779-  Chief  Justice  (special  delegate). 

(g)  In  place  of  Jay,  Minister  to  Madrid. 

(h)  Special  delegate  till  April  1. 

(i)  Special  delegate  till  March  1. 

(j)  Commission  dated  November  4,  1784. 

(k)  Additional. 

(l)  Elected  President  of  the  Congress  December  10,  1778,  and  held 
office  until  his  successor  was  chosen  September  28,  1779. 

4.  Committee  of  One  Hundred — John  Alsop,  John  Anthony,  Theophilus 
Anthony,  Everet  Bancker,  Francis  Bassett,  David  Beekman,  James  Beek- 
man,  Robert  Benson,  John  Berrien,  Victor  Bicker,  Michaelis  Bogert,  Abra- 
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but  all  were  determined  to  resist  Crown  authority  until  such 
time  as  their  grievances  had  been  removed.  And  until  that 
longed-for  happy  day  the  colonists  were  determined  to  sup¬ 
port  a  Continental  Congress  acting  for  their  common  good. 
And  they  further  recognized  that  in  each  colony  some  form 
of  provisional  government  must  soon  be  set  up,  for  the  better 
preservation  of  order.  So  it  happened  that  the  Committee  of 
One  Hundred  in  New  York  sent  circulars  throughout  the 
counties,  inviting  them  to  send  delegates  to  a  Provincial  Con¬ 
gress,  to  be  held  in  New  York  City  on  May  22,  1775,  “to 
deliberate  upon,  and  from  time  to  time  direct  such  measures 
as  may  be  expedient  for  our  common  safety.”  The  First 
Congress5  met  accordingly,  and  ratified  the  acts  of  the  Pro¬ 
vincial  Convention,  its  action  thus  becoming,  it  might  be  con¬ 
sidered  the  first  act  of  the  free  State  of  New  York.  The  Pro¬ 
vincial  Congress  took  the  place  of  the  dormant  General  As¬ 
sembly,  and  had  three  sessions:  May  22  to  July  8;  July  26  to 
September  2;  October  4  to  November  4,  1775.  The  Second 

ham  Brasher,  Abraham  Brinkerhoff,  John  Broome,  Samuel  Broome,  Thomas 
Buchannan,  Joseph  Bull,  Lancaster  Burling,  Petrus  Byvank,  David  Clark¬ 
son,  Cornelius  Clopper,  Peter  T.  Curtenius,  John  DeLancey,  William  Den¬ 
ning,  James  Desbrosses,  James  Duane,  Daniel  Dunscomb,  Abraham  Duryee, 
Gerardus  Duyckinck,  Lawrence  Embree,  Edward  Fleming,  George  Folliott, 
Walter  Franklin,  William  W.  Gilbert,  Peter  Goelet,  William  Goforth,  Joseph 
Hallett,  Benjamin  Helme,  Nicholas  Hoffman,  John  Imlay,  Thomas  Ivers, 
George  Janeway,  Frederick  Jay,  John  Jay,  David  Johnson,  Samuel  Jones, 
Garrat  Keteltas,  Benjamin  Kissam,  William  Laight,  John  Lamb,  John 
Lasher,  Jacobus  Lefferts,  Francis  Lewis,  Leonard  Lispenard,  Peter  V.  B. 
Livingston,  Philip  Livingston,  Abraham  P.  Lott,  Cornelius  P.  Low,  Isaac 
Low,  Garbriel  H.  Ludlow,  Gabriel  W.  Ludlow,  William  W.  Ludlow,  Alex¬ 
ander  McDougall,  John  Marston,  Thomas  Marston,  Eleazer  Miller,  John  B. 
Moore,  John  Morton,  Hercules  Mulligan,  Lindley  Murray,  Daniel  Phoenix, 
Lewis  Pintard,  Jeremiah  Platt,  Thomas  Randall,  Robert  Ray,  John  Reade, 
Henry  Remsen,  Rudolphus  Ritzema,  Isaac  Roosevelt,  Nicholas  Roosevelt, 
Comfort  Sands,  John  Morin  Scott,  Isaac  Sears,  William  Seton,  Richard 
Sharp,  Thomas  Smith,  Oliver  Templeton,  Joseph  Totten,  John  Yan  Cort- 
landt,  Anthony  Van  Dam,  Augustus  Van  Horn,  Peter  Van  Schaack,  Jacob 
Van  Voorhees,  Jacobus  Yan  Zandt,  Samuel  Verplanck,  Abraham  Walton, 
William  Walton,  John  White,  Richard  Yates,  Hamilton  Young. 

5.  Deputies  to  First  Provincial  Congress  of  New  York — 1775 :  May  22 
to  July  8;  July  26  to  September  2;  October  4  to  November  4.  President, 
Peter  Van  Brugh  Livingston;  Vice-President,  Volkert  P.  Douw;  Secre- 
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Provincial  Congress0  convened  on  November  14,  1775,  and 
ended  its  existence  on  May  13,  1776;  the  Third  Provincial 
Congress7  opened  on  May  14  and  closed  on  June  30,  1776. 

By  this  time  it  had  become  clear  to  many  in  the  temporary 
governments  formed  by  the  several  colonies  that  more  reg¬ 
ular  State  governments  should  be  organized.  The  much  de¬ 
bated  question  of  whether  the  Union  is  older  than  the  States 
may  still  furnish  a  subject  for  debate,  it  may  with  certainty 
be  affirmed  that  the  Continental  Congress  gave  the  initiative 
to  the  establishment  of  nearly  every  State  government.  The 
earliest  recommendation  for  the  formation  of  State  Govern¬ 
ments  came  in  response  to  requests  to  the  Continental  Con¬ 
gress  from  New  Hampshire  to  form  constitutions.  In  May, 
1776,  when  it  had  become  evident  that  a  Declaration  of  In¬ 
dependence  could  not  long  be  delayed,  the  Continental  Con¬ 
gress  passed  a  resolution  which,  after  an  appropriate  preamble, 
recommended  to  the  several  Assemblies  and  Conventions  of 
the  United  Colonies,  where  no  government  sufficient  to  the 
exigencies  of  their  affairs  had  been  created,  to  adopt  such 


taries,  John  McKesson,  Robert  Benson;  Doorkeeper,  Thomas  Pettit;  Presi¬ 
dents  pro  tem,  Nathaniel  Woodhull,  August  28,  Abraham  Yates,  Novem¬ 
ber  2.  Albany:  Robert  Yates,  Abraham  Yates,  Jr.,  Volkert  P.  Douw,  Jacob 
Cuyler,  Peter  Silvester,  Dirck  Swart,  Walter  Livingston,  Robert  Van 
Rensselaer,  Henry  Glen,  Abraham  Ten  Broeck,  Francis  Nicoll.  Charlotte: 
Archibald  Campbell,  William  Marsh,  George  Smith,  David  Watkins,  John 
Williams.  Cumberland:  John  Hazeltine,  Paul  Spooner,  William  Williams. 
Dutchess :  Dirck  Brinckerhoff,  Anthony  Hoffman,  Zephaniah  Platt,  Rich¬ 
ard  Montgomerie,  Ephraim  Paine,  Gilbert  Livingston,  Jonathan  Landon, 
Gysbert  Schenck,  Melancton  Smith,  Nathaniel  Sackett.  Kings:  Nicholas 
Couwenhoven,  John  Leffertse,  Johannis  E.  Lott,  Theodorus  Polhemus,  Jere¬ 
miah  Remsen,  Richard  Stillwell,  John  Vanderbilt,  Henry  Williams.  New 
York:  Isaac  Low,  P.  Van  Brugh  Livingston,  Alexander  McDougall,  Leon¬ 
ard  Lispenard,  Joseph  Hallett,  Abraham  Walton,  Abraham  Brasher,  Isaac 
Roosevelt,  John  DeLancey,  James  Beekman,  Samuel  Ver  Planck,  Richard 
Yates,  David  Clarkson,  Thomas  Smith,  Benjamin  Kissam,  John  Morin 
Scott,  John  Van  Cortlandt,  Jacobus  Van  Zandt,  John  Marston,  George 
Falliott  (a),  Walter  Franklin,  Isaac  Sears,  James  Van  Cortlandt.  Orange  : 
John  Coe,  David  Pye,  Michael  Jackson,  Benjamin  Tusten,  Peter  Clowes, 
William  Allison,  Abraham  Lent,  John  Haring,  Jeremiah  Clark,  Israel 
Seely,  Jesse  Woodhull.  Queens:  Jacob  Blackwell,  Jonathan  Lawrence, 
Daniel  Rapalje,  Zebulon  Williams,  Samuel  Townsend,  Joseph  French  (b), 
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government  as  should,  in  the  opinion  of  the  representatives 
of  the  people,  best  conduce  to  the  happiness  and  safety  of  their 
constituents  in  particular,  and  America  in  general. 

On  May  31,  1776,  the  Third  Provincial  Congress  of  New 
York  adopted  a  resolution  recommending  that  in  consequence 
of  the  “dissolution  of  the  former  government  by  the  abdica¬ 
tion  of  the  late  Governor  and  the  exclusion  of  this  colony  from 
the  protection  of  the  King  of  Great  Britain,”  that  deputies  be 
elected  “to  institute  and  establish  such  a  government  as  they 
shall  deem  best  calculated  to  secure  the  rights,  liberties  and 
happiness  of  the  good  people  of  this  Colony.”  And  as  the 
Third  Provincial  Congress  questioned  its  own  power,  without 
popular  consent,  to  make  a  Constitution  for  the  State,  they 
dissolved,  recommending  to  the  electors  in  the  several  counties 
either  to  authorize  their  present  deputies,  or  to  elect  special 
delegates,  to  take  into  consideration  the  necessity  and  pro¬ 
priety  of  instituting  such  new  government  as  was  recom¬ 
mended  by  the  Continental  Congress ;  and,  if  deemed  best,  to 

Joseph  Robinson,  Nathaniel  Tom,  Thomas  Hicks,  Richard  Thorne.  Rich¬ 
mond  :  Paul  Micheau,  John  Journey,  Aaron  Cortelyou,  Richard  Conner, 
Richard  Lawrence.  Suffolk:  Nathaniel  Woodhull,  John  Sloss  Hobart, 
Thomas  Tredwell,  John  Foster,  Ezra  L’Hommedieu,  Thomas  Wickham, 
James  Havens,  Selah  Strong.  Tryon :  John  Martlett,  John  Moore,  Chris¬ 
topher  P.  Yates.  Ulster:  Johannis  Hardenburgh,  James  Clinton,  Egbert 
Dumond,  Charles  Clinton,  Christopher  Tappen,  John  Nicholson,  Jacob 
Hoornbeek.  Westchester:  Gouverneur  Morris,  Lewis  Graham,  James  Van 
Cortlandt,  Stephen  Ward,  Joseph  Drake,  Philip  Van  Cortlandt. 

(a)  Declined. 

(b)  Afterward  placed  under  arrest  for  disaffection. 

6.  Deputies  to  Second  Provincial  Congress — 1775:  November  14  to 
December  2  (a)  ;  December  6-22.  1776:  February  12  to  March  16;  May  8-13. 
President,  Nathaniel  Woodhull  (b)  ;  President  pro  tem,  John  Haring  (c)  ; 
Vice-President,  Volkert  P.  Douw;  Secretaries,  John  McKesson,  Robert 
Benson;  Doorkeeper,  Thomas  Pettit.  Albany:  Abraham  Ten  Broeck, 
Abraham  Yates,  Jr.,  Jacob  Cuyler,  Francis  Nicoll,  Robert  Yates,  Henry 
Glen,  Peter  Silvester,  Peter  R.  Livingston,  John  James  Bleecker,  Leonard 
Gansevoort,  Henry  Oothout,  Robert  Van  Rensselaer.  Charlotte:  John  Wil¬ 
liams.  Cumberland  :  Paul  Spooner,  William  Williams.  Dutchess  :  Petrus 
Ten  Broeck,  Beverly  Robinson,  Cornelius  Humphreys,  Henry  Schenck,  Gil¬ 
bert  Livingston,  John  Kaine,  Jacob  Everson,  Morris  Graham,  Robert  G. 
Livingston.  Kings:  Rutger  Van  Brunt,  John  Vanderbilt,  John  Leffertse, 
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institute  and  establish  such  government,  to  continue  until 
future  peace  with  Great  Britain  should  render  the  same  un¬ 
necessary. 

Pursuant  to  the  latter  recommendation,  elections  were 
held,  and  the  deputies  elected  to  the  Fourth  Provincial  Con¬ 
gress8  constituted  the  First  Constitutional  Convention.  It 
was  not  merely  a  convention  to  frame  a  constitution ;  it  had 
broader  powers,  having  “to  institute  and  establish”  a  new 
government.  It  was  both  a  convention  and  a  legislature,  and 
it  acted  in  both  capacities,  first  framing  an  organic  law  and 
afterwards  appointing  a  Council  of  Safety.  The  Fourth 
Provincial  Congress,  or  First  Constitutional  Convention,  as¬ 
sembled  at  White  Plains  on  July  9,  1776,  the  venue  of  the 
session  being  changed  from  New  York  City  because  of  the 
presence  there  of  the  British.  The  deputies  were  eventually 
forced  by  the  exigencies  of  the  military  situation  to  retreat 
also  from  White  Plains,  and  they  completed  their  work  at 
Kingston  on  April  20,  1777.  On  the  opening  day  of  the  con- 


Theodore  Polhemus,  Nicholas  Couwenhoven.  New  York:  P.  Van  Brugh 
Livingston,  Cornelius  Clapper,  Alexander  McDougall,  Joseph  Hallett, 
Thomas  Smith,  Abraham  Brasher,  Isaac  Roosevelt,  James  Beekman,  Ben¬ 
jamin  Kissam,  John  Morin  Scott,  John  Van  Cortlandt,  Jacobus  Van  Zandt, 
John  Morton,  Isaac  Sears,  John  Ray,  Theodorus  Yan  Wyck,  Anthony 
Rutgers,  John  Imlay,  Gabriel  W.  Ludlow,  Benjamin  Helme,  Comfort  Sands, 
Adrian  Rutgers,  Everet  Bancker,  Isaac  Stoutenburgh,  William  Denning, 
Samuel  Prince.  Orange:  Not  represented.  Richmond:  Adrian  Bancker, 
Richard  Lawrence.  Suffolk:  John  Sloss  Hobart,  Thomas  Tredwell,  Selah 
Strong,  Nathaniel  Woodhull,  Ezra  L’Hommedieu,  David  Gelston,  Thomas 
Wickham,  Daniel  Brown.  Tryon:  John  Moore,  Isaac  Paris,  William 
Wills.  Ulster :  Henry  Wisner,  Matthew  Rea,  Dirck  Wynkoop,  Jr.,  Matthew 
Cantine,  Andries  DeWitt,  Andies  Lefever,  Thomas  Palmer,  Samuel  Brew¬ 
ster.  Westchester:  Lewis  Graham,  Stephen  Ward,  Joseph  Drake,  Robert 
Graham,  John  Thomas,  Jr.,  William  Paulding,  Ebenezer  Lockwood,  Pierre 
Van  Cortlandt,  Gilbert  Drake. 

(a)  These  sessions  were  irregular,  a  majority  of  the  counties  not  being 
represented. 

(b)  Elected  December  6  and  reelected  February  12. 

(c)  Elected  December  16. 

7.  Deputies  to  Third  Provincial  Congress — 1776:  May  14  to  June  30. 
President,  Nathaniel  Woodhull  (a) ;  President  pro  tern,  John  Haring  (b)  ; 
Vice-President,  Volkert  P.  Douw ;  Secretaries,  John  McKesson,  Robert 
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vention  the  deputies  had  “Resolved,  unanimously,  that  the 
reasons  assigned  by  the  Continental  Congress  for  declaring 
the  United  Colonies  free  and  independent  States  are  cogent 
and  conclusive,  and  that,  while  we  lament  the  cruel  necessity 
which  has  rendered  that  measure  unavoidable,  we  approve 
the  same  and  will,  at  the  risk  of  our  lives  and  fortunes,  join 
with  the  other  Colonies  in  supporting  it.” 

The  convention  records  show  the  names  of  some  of  the 
greatest  patriots  of  New  York’s  Revolutionary  period:  John 
Jay,  to  whom  a  large  part  of  the  first  Constitution  has  been 
ascribed ;  Robert  R.  Livingston,  Gouverneur  Morris  and 
James  Duane.  On  August  1,  1776,  the  convention  named  a 
committee  to  prepare  a  form  of  government ;  those  appointed 
were  John  Jay,  John  Sloss  Hobart,  William  Smith,  William 
Duer,  Gouverneur  Morris,  Robert  R.  Livingston,  John 
Broome,  John  Morin  Scott,  Abraham  Yates,  Jr.,  Henry  Wis- 
ner,  Samuel  Townsend,  Charles  de  Witt,  Robert  Yates.  This 
committee  groped  in  almost  an  unexplored  field  in  framing 

Benson;  Doorkeeper,  Thomas  Pettit.  Albany:  Abraham  Ten  Broeck, 
Abraham  Yates,  Jr.,  Robert  Yates,  Jacob  Cuyler,  Robert  Van  Rensselaer, 
Leonard  Gansevoort,  John  Tayler,  Matthew  Adgate,  John  James  Bleecker, 
Peter  R.  Livingston,  Christopher  Yates,  John  Ten  Broeck,  Henry  Glen, 
Francis  Nicoll.  Charlotte:  William  Duer,  Alexander  Webster,  John  Wil¬ 
liams,  William  Malcolm.  Cumberland :  William  Williams,  John  Sessions, 
Simon  Stevens,  Joseph  March.  Dutchess:  Robert  R.  Livingston,  James 
Livingston,  Gilbert  Livingston,  Jonathan  Landon,  Morris  Graham,  Henry 
Schenck,  Theodorus  Van  Wyck,  John  Schenck,  Anthony  Hoffman,  Paul 
Schenck,  Nathaniel  Sackett,  Cornelius  Humphreys,  Zephaniah  Platt,  James 
Vanderburgh,  Benjamin  Delavergne,  John  Field.  Gloucester:  Jacob  Bay- 
ley.  Kings :  Theodorus  Polhemus,  Nicholas  Couwenhoven,  John  Leffertse, 
Rutger  Van  Brunt,  John  Vanderbilt,  Leffert  Leffertse,  Jeremiah  Remsen, 
Jeremiah  Vanderbilt.  New  York:  Philip  Livingston,  John  Alsop,  James 
Duane,  John  Jay,  Francis  Lewis,  Henry  Remsen,  John  Broome,  Anthony 
Rutgers,  Peter  Pra.  Van  Zandt,  Abraham  P.  Lott,  Daniel  Dunscomb,  Gar¬ 
ret  Abeel,  Thomas  Randall,  Isaac  Roosevelt,  James  Beekman,  Isaac  Stouten- 
burgh,  John  Morin  Scott,  Everet  Bancker,  Abraham  Brasher,  Robert  Har- 
pur,  William  Denning,  Jacobus  Van  Zandt,  Comfort  Sands,  Joseph  Hallett, 
John  Van  Cortlandt.  Orange:  Henry  Wisner,  William  Allison,  Archibald 
Little,  Joshua  H.  Smith,  Thomas  Outwater,  Isaac  Sherwood,  Peter  Clowes, 
Roeloff  Van  Houten,  David  Pye,  John  Haring.  Queens :  Jacob  Blackwell, 
Jonathan  Lawrence,  Samuel  Townsend,  James  Townsend,  Abraham  Kettle- 
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a  fundamental  law  for  the  State,  for  they  had  few  models  to 
follow  and  improve.  They  reported  to  the  convention  on 
March  12,  1777,  which  report  was  discussed  until  April  20, 
following,  when  the 

First  Constitution  of  the  State  of  New  York 

was  adopted.  The  Constitution  embraced  the  Declaration  of 
Independence,  also  resolutions  of  the  Continental  and  Colonial 
Congresses.  It  then  based  itself  upon  the  proposition  that  no 
authority  shall  be  exercised  over  the  people  of  the  State  but 
such  as  shall  be  derived  from  and  granted  by  them.  This 
democratic  platform  is  not  fully  borne  out  in  the  Constitution 
itself,  nor  was  the  work  of  the  convention  submitted  to  the 
people  for  their  ratification. 

The  convention  provided  for  a  bi-cameral  Legislature  con¬ 
sisting  of  a  Senate  and  Assembly,  or  House  of  Assembly  as  it 
was  also  called,  which  were  to  convene  once  at  least  in  every 
year  for  the  dispatch  of  business.  The  Assembly  was  to  con- 


tas,  Waters  Smith,  Cornelius  Van  Wyck,  John  Williams,  Thomas  Hicks. 
Richmond :  Richard  Conner,  Aaron  Corteyou,  John  Journey,  Richard  Law¬ 
rence,  Paul  Micheau.  Suffolk:  Nathaniel  Woodhull,  John  Sloss  Hobart, 
Thomas  Tredwell,  Thomas  Dearing,  Ezra  L’Hommedieu,  William  Smith, 
David  Gelston,  Ben  Miller,  Selah  Strong,  Thomas  Wickham,  Daniel  Brown. 
Tryon:  John  Moore,  William  Harper,  Benjamin  Newkirk,  Volkert  Veeder, 
Isaac  Paris,  Christopher  P.  Yates.  Ulster:  Charles  DeWitt,  Matthew  Can- 
tine,  Christopher  Tappen,  Arthur  Parks,  George  Clinton,  Matthew  Rea, 
Henry  Wisner,  Levi  Pauling,  Johannis  Snyder,  Abraham  Hasbrouck,  Sam¬ 
uel  Brewster.  Westchester:  Lewis  Morris,  Gouverneur  Morris,  Gilbert 
Drake,  Pierre  Van  Cortlandt,  Jonathan  G.  Tompkins,  Zebadiah  Mills,  Ebene- 
zer  Lockwood,  Benjamin  Smith,  Samuel  Haviland,  Jonathan  Platt,  Lewis 
Graham,  Peter  Fleming. 

(a)  Elected  May  18. 

(b)  Elected  June  19. 

8.  Deputies  to  Fourth  Provincial  Congress  or  First  Constitutional  Con¬ 
vention —  (a)  1776:  July  9  to  October  5;  December  5,  6,  1777:  March  6 
to  May  13.  Presidents,  Nathaniel  Woodhull  (b),  Abraham  Yates,  Jr.  (c), 
Peter  R.  Livingston  (d),  Abraham  Ten  Broeck  (e)  ;  Presidents  pro  tem, 
Abraham  Yates,  Jr.  (f),  William  Smith  (g),  Leonard  Gansevoort  (h)  ; 
Vice-President,  Volkert  P.  Douw;  Secretaries,  John  McKesson,  Robert 
Benson;  Doorkeeper,  Thomas  Pettit.  Albany:  Abraham  Yates,  Jr.,  Robert 
Yates,  Robert  Van  Rensselaer,  Matthew  Adgate,  John  Tayler,  John  Ten 
Broeck,  Abraham  Ten  Broeck,  John  James  Bleecker,  Jacob  Cuyler,  Leonard 
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sist  of  seventy  members  elected  annually  in  the  several 
counties  of  the  State  in  proportions  fixed  by  the  Constitu¬ 
tion.  The  qualifications  of  electors  of  Assemblymen  differed 
from  those  of  electors  of  Senators.  To  be  eligible  to  vote  for 
an  Assemblyman  it  was  necessary  that  the  citizen  offering 
his  vote  should  have  resided  in  the  county  six  months  im¬ 
mediately  preceding  election  day,  and  also  that  he  should  be  a 
freeholder  possessing  a  freehold  of  the  value  of  twenty  pounds 
within  the  county  of  his  residence,  or  the  lessee  of  a  tenement 
of  the  yearly  value  of  forty  shillings.  Any  elector  qualified 
to  vote  for  an  Assemblyman  was  eligible  to  the  office,  but  no 
one  might  enjoy  the  elective  franchise  until  he  had  taken  an 
oath  or  affirmation  of  allegiance  to  the  State. 

The  basis  of  suffrage  in  the  election  of  Senators  was  much 
less  democratic,  and  selection  to  the  Senate  was  confined  to 
fewer  persons.  The  Senate  was  to  consist  of  twenty-four 
freeholders  chosen  by  freeholders  alone ;  and  only  such  were 
entitled  to  vote  as  were  possessed  of  freeholds  of  the  value 
of  one  hundred  pounds  over  all  debts  charged  thereon.  Sen¬ 
ators  were  elected  for  four  years,  and  provision  was  made  for 
the  election  of  certain  Senators  every  year.  The  Senate  was 
divided  into  four  classes  of  six  each.  The  Constitution  or¬ 
dained  that  at  the  first  election  six  Senators  should  be  chosen 

Gansevoort,  Peter  R.  Livingston.  Charlotte :  Alexander  Webster,  John 
Williams,  George  Smith,  William  Duer.  Cumberland:  Joseph  Marsh, 
Simon  Stevens,  John  Sessions.  Dutchess:  Zephaniah  Platt,  Nathaniel 
Sackett,  Gilbert  Livingston,  Doctor  Crane,  Henry  Schenck,  James  Living¬ 
ston,  John  Schenck,  Anthony  Hoffman,  Robert  R.  Livingston,  Jonathan 
Landon.  Gloucester:  Peter  Olcott,  Jacob  Bayley.  Kings:  Theodorus 
Polhemus.  New  York:  John  Jay,  James  Duane,  Philip  Livingston,  Robert 
Harpur,  Francis  Lewis,  Garret  Abeel,  Isaac  Stoutenburgh,  Daniel  Duns- 
comb,  William  Denning,  Abraham  Brasher,  Henry  Remsen,  John  Morin 
Scott,  James  Beekman,  Evert  Bancker,  Isaac  Roosevelt,  John  Broome, 
Abraham  P.  Lott,  Peter  P.  Van  Zandt,  John  Van  Cortlandt,  Anthony 
Rutgers,  Thomas  Outwater,  Isaac  Sherwood,  Joshua  H.  Smith,  Archibald 
Little,  Jeremiah  Clark.  Queens:  Jacob  Blackwell,  Jonathan  Lawrence, 
Waters  Smith,  Samuel  Townsend,  Cornelius  Van  Wyck,  James  Townsend, 
Abraham  Kettletas,  Benjamin  Sands.  Richmond:  Not  represented.  Suf¬ 
folk.  Nathaniel  Woodhull,  Ezra  L’Hommedieu,  John  Sloss  Hobart,  Mathias 
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to  hold  office  for  one  year,  and  a  like  number  for  two,  three 
and  four  years,  and  that  at  each  successive  annual  election  one- 
fourth  of  the  Senate  should  be  chosen.  For  the  purpose  of 
electing  Senators  the  State  was  divided  into  four  great  dis¬ 
tricts,  and  the  Constitution  assigned  to  each  district  its  num¬ 
ber  of  Senators.  A  majority  of  either  House  was  to  constitute 
a  quorum  and  each  House  was  made  the  judge  of  the  quali¬ 
fications  of  its  members.  The  Senate  was  restricted  to  a 
maximum  of  one  hundred  Senators,  and  the  Assembly  to  a 
maximum  of  three  hundred  members.  Provision  was  made 
for  the  taking  of  a  census  at  the  close  of  the  war  and  at  suc¬ 
cessive  intervals  of  seven  years  afterwards,  for  the  purpose 
of  apportioning  representation  in  the  Senate  and  Assembly 
according  to  the  changing  distribution  of  population  through¬ 
out  the  State. 

The  supreme  executive  authority  of  the  State  was  vested 
in  a  Governor,  to  be  chosen  every  three  years  or  as  often  as 
the  seat  of  government  should  become  vacant,  by  freeholders 
qualified  to  elect  Senators,  and  the  election  was  to  be  held  at 
the  same  time  as  the  election  of  Assemblymen.  The  Consti¬ 
tution  placed  no  limitations  upon  the  choice  of  electors  for 
the  office  of  Governor  other  than  that  the  person  selected 


Burnet  Miller,  Thomas  Dearing,  David  Gelston,  William  Smith,  Thomas 
Tredwell,  David  Hedges.  Tryon:  Volkert  Veeder,  William  Harper,  Isaac 
Paris,  Benjamin  Newkirk,  John  Moore.  Ulster:  Christopher  Tappen,  Mat¬ 
thew  Cantine,  George  Clinton,  Henry  Wisner,  Matthew  Rea,  Charles  DeWitt, 
Levi  Pauling,  Arthur  Parks.  Westchester:  Lewis  Graham,  Pierre  Van 
Cortlandt,  Ebenezer  Lockwood,  William  Paulding,  Jonathan  Platt,  Samuel 
Haviland,  Zebadiah  Mills,  Gilbert  Drake,  Jonathan  G.  Tompkins,  Lewis 
Morris,  Gouvemeur  Morris,  Benjamin  Smith. 

(a)  Name  changed  to  Convention  of  the  Representatives  of  the  State 
of  New  York,  July  10. 

(b)  Elected  July  9,  1776. 

(c)  Elected  August  28,  1776. 

(d)  Elected  September  26,  1776. 

(e)  Elected  March  6,  1777. 

(f)  Elected  August  28,  1776. 

(g)  Elected  April  9,  1777. 

(h)  Elected  April  18,  1 777. 
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should  be  “a  wise  and  discreet  freeholder.”  By  virtue  of  his 
office  he  was  general  and  commander-in-chief  of  the  militia 
and  admiral  of  the  navy,  was  empowered  to  convene  the 
Legislature  on  extraordinary  occasions,  and  to  prorogue  it 
from  time  to  time  for  not  more  than  sixty  days  in  any  year. 
His  duties  corresponded  with  the  functions  of  the  Governor 
under  the  present  Constitution,  with  one  or  two  important 
exceptions,  and  were  not  very  different  from  those  of  the  royal 
Governors.  However,  impelled  by  fear  of  executive  despot¬ 
ism  so  characteristic  of  that  age,  the  framers  of  the  Consti¬ 
tution  did  not  invest  the  Governor  with  veto  power,  but,  upon 
the  suggestion  of  Robert  R.  Livingston,  created  a  Council  of 
Revision,  adopting  the  following  article : 

Article  III :  And  whereas  laws  inconsistent  with  the  spirit 
of  this  constitution  or  with  the  public  good,  may  be  hastily 
and  unadvisedly  passed :  Be  it  Ordained,  That  the  Governor, 
for  the  time  being,  the  Chancellor  and  the  Judges  of  the  Su¬ 
preme  Court,  or  any  two  of  them,  together  with  the  Governor, 
shall  be,  and  hereby  are  constituted  a  council  to  revise  all  bills 
about  to  be  passed  into  laws  by  the  legislature.  And  for  that 
purpose  shall  assembly  themselves  from  time  to  time,  when 
the  Legislature  shall  be  convened ;  for  which  nevertheless 
they  shall  not  receive  any  salary  or  consideration  under  any 
pretence  whatever.  And  that  all  bills  which  have  passed  the 
Senate  and  Assembly,  shall,  before  they  become  laws,  be  pre¬ 
sented  to  the  said  Council  for  their  revisal  and  consideration : 
and  if  upon  such  revision  and  consideration,  it  should  appear 
improper  to  the  said  council  or  a  majority  of  them,  that  the 
said  bill  should  become  a  law  of  this  State,  that  they  return 
the  same,  together  with  their  objections  thereto  in  writing,  to 
the  Senate  or  House  of  Assembly,  in  whichsoever  the  same 
shall  have  originated,  who  shall  enter  the  objections  sent 
down  by  the  council,  at  large,  in  their  minutes,  and  proceed  to 
reconsider  the  said  bill.  But  if  after  such  recommendation, 
two-thirds  of  the  said  Senate  or  House  of  Assembly,  shall, 
notwithstanding  the  said  objections,  agree  to  pass  the  same, 
it  shall,  together  with  the  objections,  be  sent  to  the  other 
branch  of  the  legislature,  where  it  shall  also  be  reconsidered, 
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and  if  approved  by  two-thirds  of  the  members  present,  shall 
be  a  law. 

And  in  order  to  prevent  any  unnecessary  delays : 

Be  it  further  ordained,  That  if  any  bill  shall  not  be  returned 
by  the  council  within  ten  days  after  it  shall  have  been  pre¬ 
sented,  the  same  shall  be  a  law,  unless  the  Legislature  shall, 
by  their  adjournment,  render  a  return  of  the  said  bill  within 
ten  days  impracticable ;  in  which  case,  the  bill  shall  be  re¬ 
turned  on  the  first  day  of  the  meeting  of  the  Legislature  after 
the  expiration  of  the  said  ten  days.9 

The  section  of  the  Constitution  destined  to  exercise  the 
most  potent  influence  in  the  political  history  of  the  State  was 
the  provision  for  a  Council  of  Appointment.10  This  Council 
consisted  of  the  Governor  and  four  Senators  who  were  to  be 
openly  nominated  and  appointed  by  the  Assembly  every  year, 
one  Senator  from  each  of  the  four  Senatorial  districts;  Sen¬ 
ators  were  not  eligible  to  the  Council  for  two  years  succes¬ 
sively.  A  majority  of  the  Council  constituted  a  quorum. 

9.  The  Council  had  a  Clerk,  and  sat  with  closed  doors.  Its  members 
were  not  to  be  allowed  any  compensation,  under  any  pretense  whatever.  Dur¬ 
ing  its  existence  it  returned  one  hundred  and  sixty-nine  bills  to  the  Legis¬ 
lature,  with  its  objections,  fifty-one  of  which  became  laws  notwithstanding. 
The  Council  was  abolished  by  the  Constitution  of  1821.  Its  minutes  com¬ 
prise  five  volumes,  and  are  deposited  in  the  office  of  the  Secretary  of  State. 
They  have  never  been  printed ;  but  a  history  of  the  Council,  its  Members 
and  its  Vetoes,  edited  by  Alfred  B.  Street,  formerly  State  Librarian,  has 
been  published. — “Civil  List  N.  Y.,”  1888  edition,  p.  366. 

10.  Council  of  Appointment — John  Morin  Scott,  Jesse  Woodhull,  Alex¬ 
ander  Webster,  Abraham  Yates,  Jr.,  September  16,  1777;  Jonathan  Law¬ 
rence,  Zephaniah  Platt,  Ebenezer  Russell,  D.  Wessel  Ten  Broeck,  October 
17,  1778;  Isaac  Roosevelt,  Levi  Pawling,  Alexander  Webster,  Rinier  Myn- 
derse,  September  11,  1779;  Stephen  Ward,  Ephraim  Paine  (a),  Ebenezer 
Russell,  Abraham  Ten  Broeck,  September  11,  1780;  Isaac  Stoutenburgh, 
Zephaniah  Platt,  Alexander  Webster,  Henry  Oothoudt,  October  25,  1781 ; 
Jonathan  Lawrence,  John  Haring,  Elkanah  Day,  William  B.  Whiting,  July 
22,  1782 ;  Ezra  L’Hommedieu,  Jacobus  Swartwout,  Alexander  Webster, 
Abraham  Yates,  Jr.,  January  21,  1784;  Isaac  Roosevelt,  Joseph  Gasherie, 
Ebenezer  Russell,  William  B.  Whiting,  October  19,  1784;  Lewis  Morris, 
Jacobus  Swartwout,  David  Hopkins,  Philip  Schuyler,  January  19,  1786; 
William  Floyd,  John  Hathorn,  Ebenezer  Russell,  Peter  Schuyler,  January 
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The  Governor  had  no  vote,  but  had  a  “casting  voice”  in  the 
event  of  a  tie.  The  language  of  the  Article  which  created 
this  irresponsible  body  was  very  vague,  although  the  intention 
of  those  who  drafted  it  probably  was  that  the  Governor 
should  nominate  and,  with  the  advice  and  consent  of  the  Coun¬ 
cil,  should  appoint  all  officers  except  those  for  whose  appoint¬ 
ment  the  Constitution  made  other  express  provision.  The 
obscurity  was  not  cleared  until  the  convention  of  1807.  The 
whole  power  of  appointment  in  the  State  was  thus,  with  few 
exceptions,  lodged  in  the  Governor  and  a  Council  of  four 
Senators,  two  of  whom,  with  the  Governor,  virtually  held  the 
appointing  power.  An  equally  despotic  power  of  removel  was 
placed  in  the  same  hands.  We  of  to-day,  who  have  swung  to 
the  opposite  extreme  of  electing  all  officers,  find  it  hard  to 
appreciate  the  vast  extent  of  power  vested  in  the  Council. 
Very  few  offices  were  made  elective  by  the  first  Constitution. 
Electors  of  certain  qualifications  voted  for  Assemblymen,  and 
a  more  restricted  body  of  electors  voted  for  Senators  and 

18,  1787;  John  Vanderbilt,  Anthony  Hoffman,  David  Hopkins,  Philip 
Schuyler,  January  18,  1788;  Samuel  Townsend,  John  Hathorn,  John  Wil¬ 
liams,  Peter  Van  Ness,  January  2,  1789;  Philip  Livingston,  John  Cantine, 
Edward  Savage,  Philip  Schuyler,  January  15,  1790;  Isaac  Roosevelt,  Thomas 
Tillotson,  Alexander  Webster,  Peter  Schuyler,  January  14,  1791 ;  Philip 
Van  Cortlandt,  David  Pye,  William  Powers,  Stephen  Van  Rensselaer,  Janu¬ 
ary  14,  1792;  David  Gelston,  Joseph  Hasbrouck,  Robert  Woodworth.  John 
Frey,  January  14,  1793;  Selah  Strong,  Reuben  Hopkins,  Zina  Hitchcock, 
Philip  Schuyler,  January  7,  1794;  Richard  Hatfield,  Joseph  Hasbrouck, 
William  Powers,  J.  Van  Schoonhoven,  January  6,  1795;  Joshua  Sands, 
Abraham  Schenck,  Ebenezer  Russell,  Michael  Myers,  January  7,  1796; 
Andrew  Onderdonk,  Ambrose  Spencer,  Leonard  Gansevoort,  Thomas  Mor¬ 
ris,  January  9,  1797;  Ezra  L’Hommedieu,  William  Thompson,  Moses  Vail, 
Joseph  White,  January  3,  1798;  William  Denning,  Ebenezer  Foote,  Ebene¬ 
zer  Clark,  John  Frey,  January  4,  1799;  Samuel  Haight,  Robert  Sands, 
James  Gordon,  Thomas  R.  Gold,  January  28,  1800;  DeWitt  Clinton, 
Ambrose  Spencer,  John  Sanders,  Robert  Roseboom,  November  7,  1800; 
Benjamin  Huntting,  James  W.  Wilkin,  Edward  Savage,  Lemuel  Chipman, 
January  30,  1802;  Ebenezer  Purdy,  John  C.  Hogeboom,  J.  Van  Schoon¬ 
hoven,  Jacob  Snell,  February  3,  1803;  John  Broome,  Abraham  Adriance, 
Thomas  Tredwell,  Caleb  Hyde,  February  7,  1804;  John  Schenck.  Joshua  H. 
Brett,  Stephen  Thorn,  Jedediah  Peck,  January  29,  1805;  DeWitt  Clinton, 
Robert  Johnson,  Adam  Comstock,  Henry  Huntington,  January  31,  1806; 
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Governor.  Incumbents  of  all  other  offices,  civil  and  military, 
including  a  large  part  of  the  judiciary,  sheriffs,  coroners, 
clerks,  marshals,  registers  and  notaries  public,  and  even  the 
mayors  of  cities  were  placed  in  power  by  the  voice  of  the 
Council  of  Appointment. 

Another  peculiar  feature  of  the  Constitution  related  to 
tenure  of  office.  Almost  all  of  the  officers  appointed  by  the 
Council  held  their  position  during  its  pleasure. 

The  convention,  by  an  ordinance  adopted  May  8,  1777, 
appointed  a  Council  of  Safety,* 11  investing  it  with  all  powers 
necessary  for  the  preservation  of  the  State  until  a  meeting 
of  the  Legislature.  There  was  immediate  need  of  this  Coun- 


Thomas  Thomas,  James  Burt,  Edward  Savage,  John  Nicholas,  January  28, 
1807;  Benjamin  Coe,  Peter  C.  Adams,  John  Veeder,  Nathan  Smith,  January 
29,  1808;  Jonathan  Ward,  James  G.  Graham,  Isaac  Kellogg,  Alexander 
Rea,  January  27,  1809;  Isaac  Carl,  Robert  Williams,  Daniel  Paris,  Amos 
Hull,  January  31,  1810;  Benjamin  Coe,  James  W.  Wilkin,  John  MeLean, 
Philetus  Swift,  January  30,  1811;  William  W.  Gilbert,  Johannes  Bruyn, 
Henry  Yates,  Francis  A.  Bloodgood,  February  1,  1812;  Peter  W.  Radcliff, 
James  W.  Wilkin,  John  Stearns,  Jonas  Platt,  January  12,  1813;  Egbert  H. 
Jones,  Morgan  Lewis,  Samuel  Stewart,  Henry  A.  Townsend,  January  25, 
1814;  Jonathan  Dayton,  Lucas  Elmendorf,  Ruggles  Hubbard,  Farran 
Stranahan,  February  1,  1815;  Darius  Crosby,  William  Ross,  Perley  Keyes, 
Archibald  S.  Clark,  February  5,  1816;  Walter  Bowne,  John  Noyes,  John  I. 
Prendergast,  Henry  Bloom,  February  2,  1817;  Peter  R.  Livingston,  Jabez 
D.  Hammond,  Henry  Zates,  Jr.,  Henry  Seymour,  January  31,  1818;  Stephen 
Barnum,  William  Ross,  George  Rosecrantz,  Stephen  Bates,  February  3, 
1819;  John  D.  Ditmis,  john  Lounsbery,  Levi  Adams,  Ephraim  Hart,  Janu¬ 
ary  11,  1820;  Walter  Bowne,  John  T.  More,  Roger  Skinner,  David  E. 
Evans,  November  8,  1820;  John  Townsend,  Charles  E.  Dudley,  Benjamin 
Mooers,  Perry  G.  Childs,  January  10,  1822. 

(a)  Vacated  by  expulsion  from  Senate  March  15,  1781,  and  Arthur 
Parks  appointed  March  23,  1781. 

11.  Council  of  Safety — President,  Pierre  Van  Cortlandt;  Secretaries, 
John  McKesson  and  Robert  Benson.  First  Council:  Matthew  Cantine, 
Jacob  Cuyler,  Charles  DeWitt,  Robert  Harpur,  John  Sloss  Hobart,  John 
Jay,  Robert  R.  Livingston,  Gouverneur  Morris,  Zephaniah  Platt,  John  Morin 
Scott,  Christopher  Tappen,  Jonathan  G.  Tompkins,  Thomas  Tredwell, 
Pierre  Van  Cortlandt,  Abraham  Yates,  Jr.  Second  Council:  Evert 
Bancker,  Egbert  Benson,  Daniel  Dunscomb,  William  Floyd,  Robert  Harpur, 
Jonathan  Landon,  Levi  Pawling,  John  Morin  Scott,  Johannis  Snyder,  Peter 
Pra  Van  Zandt,  Alexander  Webster,  William  B.  Whiting,  Abraham 
Yates,  Jr. 
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cil  for  the  “distribution  of  justice.”  The  convention  had  re¬ 
tained  the  colonial  Supreme  and  County  Court  systems,  but 
until  the  Council  of  Safety  had  been  organized,  there  was  no 
appointing  body,  inasmuch  as  the  Council  of  Appointment 
could  not  function  until  the  Legislature  had  convened  and 
elected  a  Council  of  Appointment.  So  the  Council  of  Safety 
designated  certain  persons  to  fill  the  judicial  offices  tem¬ 
porarily.  In  all  important  instances,  these  temporary  ap¬ 
pointments  were  subsequently  confirmed  by  the  Council  of 
Appointment.  The  higher  officials  who  thus  brought  the 
judiciary  system  of  the  State  into  operation  were:  Robert 
R.  Livingston,  who  was  appointed  chancellor;  John  Jay,  who 
was  appointed  Chief  Justice ;  Robert  Yates  and  John  Sloss  Ho¬ 
bart,  puisne  justices,  who  with  Chief  Justice  Jay  were  to  con¬ 
stitute  the  entire  bench  of  the  Supreme  Court  of  the  State ; 
and  Egbert  Benson,  who  was  made  attorney-general. 

The  judicial  system  was  entirely  different  from  that  which 
has  been  familiar  to  us  for  three-quarters  of  a  century.  The 
convention  placed  in  the  new  Constitution  a  provision  that 
the  chancellor,  the  justices  of  the  Supreme  Court  and  the 
first  judge  of  the  County  Court  in  every  county  should  hold 
their  offices  during  good  behaviour,  or  until  the  age  of  sixty 
years.  While  the  Constitution  deprived  the  Council  of  Appoint¬ 
ment  of  power  to  remove  these  judicial  officers,  they  were 
by  its  own  terms  displaced  at  too  early  an  age  in  most  cases. 
Chancellor  Kent,  for  instance,  was  forced  to  retire  from  the 
bench  at  sixty,  on  the  supposition  that  he  had  reached  the 
age  of  infirmity.  Yet  he  lived  for  another  twenty-four  years, 
and  his  opinions  were  sought  eagerly  throughout  the  coun¬ 
try,  as  well  as  his  services  as  counsel  in  important  causes ; 
and  his  greatest  work,  the  “Commentaries,”  was  the  product 
of  his  vigorous  brain  many  years  after  the  convention  esti¬ 
mated  that  the  mental  processes  of  the  average  jurist  would 
be  approaching  the  stagnant  stage. 

The  Constitution  forbade  the  chancellor  and  judges  of  the 
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court  holding  any  other  office  than  that  of  delegate  to  the 
General  Congress.  It  instituted  a  Court  for  the  Trial  of  Im¬ 
peachments  and  the  Correction  of  Errors.  The  Impeachment 
Court  was  similar  to  that  which  still  exists.  The  Court  of 
Errors  was  to  consist  of  the  President  of  the  Senate,  the 
Senators,  the  chancellor  and  judges  of  the  Supreme  Court,  or 
a  majority  of  them.  In  the  event  of  an  appeal  from  the  de¬ 
cision  of  the  chancellor,  the  chancellor  was  required  to  in¬ 
form  the  court  of  the  reasons  of  his  decree,  but  was  not  to 
have  a  voice  in  the  final  sentence.  The  justices  of  the  Su¬ 
preme  Court,  when  their  decisions  were  under  review,  were 
also  deprived  of  a  vote  for  affirmance  or  reversal. 

The  anomaly  of  the  Constitution  was  the  absence  of  pro¬ 
vision  for  the  great  courts  of  original  jurisdiction,  the  Supreme 
Court  and  the  Court  of  Chancery.  These,  as  well  as  the  pro¬ 
bate  courts,  the  county  courts  and  the  Court  of  Admiralty, 
while  not  forgotten  come  in  for  only  incidental  reference  in 
sections  limiting  the  ages  of  the  judges,  and  so  forth,  as  stated 
above;  the  courts  were  not  recreated,  but,  by  inference,  simply 
recognized  as  existing. 

The  Constitution  adopted  the  common  law  of  England,  the 
statute  law  of  Great  Britain,  and  the  Acts  of  the  Legislature 
of  the  colony  of  New  York  in  force  on  April  19,  1777,  as 
the  laws  of  the  State,  declared  all  grants  of  land  by  .the 
King  of  England  after  October  14,  1775,  void,  authorized  the 
Legislature  to  naturalize  all  who  would  take  the  oath  of  alle¬ 
giance,  or  otherwise  publicly  renounced  foreign  allegiance,  and 
assured  to  every  one  the  free  exercise  of  religion.  It  also  ordained 
that,  as  ministers  of  the  gospel  “were  dedicated  to  the  service  of 
God  and  the  cure  of  souls  and  ought  not  to  be  diverted  from 
the  great  duties  of  their  function,”  no  minister  or  religion,  of 
any  denomination,  should  be  eligible  to  any  civil  or  military 
office  in  the  State.  This  peculiar  clause  was  continued  in  the 
Constitution  of  1822,  but  abandoned  in  1847.  Embodied  in 
the  Constitution  of  1777  also  was  the  famous  Thirty-ninth 
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Article  of  Magna  Charta :  “No  member  of  this  State  shall  be 
disfranchised  or  deprived  of  any  rights  or  privileges  secured 
to  subjects  of  this  State  by  this  Constitution,  unless  by  the 
law  of  the  land  or  the  judgment  of  his  peers.” 

One  patent  defect  in  the  Constitution  was  its  failure  to 
make  provision  for  its  own  amendment.  Like  all  the  early 
State  Constitutions,  with  the  exception  of  that  of  Massa¬ 
chusetts,  it  was  never  submitted  to  the  people,  nor  ratified 
by  them.  It  was  merely  adopted  by  the  Convention,  which 
ordained  that  it  should  be  the  Constitution  of  the  State. 
Indeed,  close  analysis  of  the  plan  of  government  devised  in 
those  early  days  for  New  York  shows  that  the  framers  of  the 
Constitution,  while  declaring  their  profound  belief  in  the  in¬ 
alienable  rights  of  the  individual,  were  convinced  that  the 
government  established  should  so  guard  the  rights  of  the 
land-owning  class  that  the  lower  class,  e.  g.,  the  people,  would 
be  an  unimportant  factor.  The  colonial  government  was  a 
government  of  the  land  owner,  for  in  none  of  the  first  con¬ 
stitutions  of  the  original  thirteen  States  did  the  people  receive 
any  consideration  in  either  branch  of  the  Legislature.  The 
idea  crystallized  in  John  Jay’s  maxim,  that  those  who  owned 
the  country  ought  to  govern  it,  underlay  every  constitution. 
The  government  set  up  by  many  a  constitution,  despite  the 
principle  announced  in  its  preamble,  was  in  reality  that  of  a 
class.  Not  until  about  the  beginning  of  Jefferson’s  adminis¬ 
tration  did  the  States  commence  to  broaden  the  suffrage. 

Having  completed  its  work  by  drafting  the  Constitution, 
the  convention  dissolved  on  May  13,  1 777, 12  leaving  the  gov- 

12.  The  Fourth  Provincial  Congress  assembled  at  the  courthouse  in  the 
town  of  Whiteplains,  in  the  county  of  Westchester,  on  the  9th  of  July, 
1776;  and  the  Declaration  of  Independence  having  been  read  and  unani¬ 
mously  agreed  to,  the  title  of  the  body  was  changed,  on  the  10th  of  July, 
from  that  of  the  Provincial  Congress  of  the  Colony  of  New  York,  to  that  of 
The  Convention  of  the  Representatives  of  the  State  of  New  York.  This  body 
continued  to  sit  at  Whiteplains  until  the  27th  of  July,  when  it  adjourned  to 
meet  at  Harlem  on  the  29th ;  where  it  continued  until  the  29th  August ;  when 
it  adjourned  to  Fishkill,  leaving  the  public  business,  meanwhile,  in  the  hands 
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ernment  in  the  hands  of  the  appointed  Council  of  Safety,  until 
such  time  as  the  first  Senate  and  Assembly  of  the  State  could 
convene.  In  due  course,  and  under  the  supervision  of  the 
Council  of  Safety,  elections  were  held  in  the  Senatorial  and 
Assembly  districts.  The  returns  showed  that  George  Clinton 
had  been  elected  to  the  Governorship,  and  in  due  course  he 
took  office.  The  twenty-four  Senators13  began  their  first  ses¬ 
sion  on  September  9,  1777,  at  Kingston,  the  President  of  the 
Senate  being  Lieutenant-Governor  Pierre  van  Cortlandt.  The 
first  Assembly  of  seventy  members14  began  their  initial  ses- 

of  the  Committee  of  Safety.  The  Convention  met  in  the  latter  place  on  the 
5th  of  September,  in  the  Episcopal  Church,  but  that  building  “being  very 
foul  with  the  dung  of  doves  and  fowls,  without  any  benches,  seats,  or  other 
conveniences  whatever,”  it  adjourned  to  the  Dutch  Church.  On  the  7th  it 
took  a  recess  until  the  14th  of  the  same  month,  and  thence  continued  in  ses¬ 
sion  until  the  5th  of  October,  when  it  adjourned  over  to  the  15th,  and  again 
resigned  the  care  of  public  affairs  to  the  Committee  of  Public  Safety.  It 
held  brief  sessions  on  the  5th  and  6th  of  December,  and  on  the  nth  of 
February,  1777,  resolved  to  adjourn  to  Kingston.  It  met  at  the  latter 
place  on  the  6th  of  March,  and  having  formed  a  State  Constitution  and 
provided  a  temporary  form  of  government  by  electing  a  Council  of  Safety, 
it  finally  dissolved  on  the  13th  of  May. — “N.  Y.  Civil  List”  (1888),  p.  390. 

13.  Members  of  the  Senate — First  Session,  1777:  September  9  to  Octo¬ 
ber  7,  at  Kingston;  (a)  1778:  January  15  to  April  4,  June  22-30,  at  Pough¬ 
keepsie.  President,  Pierre  Van  Cortlandt;  Clerk,  Robert  Benson;  Sergeant- 
at-Arms,  Stephen  Hendrickson  (March  11,  1778)  ;  Doorkeeper  and  Messen¬ 
ger,  Victor  Bicker.  Southern  District  (b)  :  Isaac  Roosevelt,  John  Morin 
Scott,  Dr.  John  Jones  (c),  Jonathan  Lawrence,  Lewis  Morris,  William 
Floyd,  William  Smith,  Pierre  Van  Cortlandt  (d),  Philip  Livingston,  Jr.  (e), 
Richard  Morris  (f).  Middle  District:  Henry  Wisner,  Jonathan  Landon, 
Zephaniah  Platt,  Arthur  Park,  Levi  Powling,  Jesse  Woodhull.  Eastern 
District:  William  Duer  (g),  Col.  John  Williams  (h),  Alexander  Webster. 
Western  District:  Isaac  Paris,  Abraham  Yates,  Jr.,  Dirclc  W.  Ten  Broeck, 
Anthony  Van  Schaick,  Jellis  Fonda,  Rinier  Mynderse. 

(a)  Dispersed  by  approach  of  enemy. 

(b)  Appointed  by  Convention,  May  8,  1777. 

(c)  Vacated  from  ill  health,  February  26,  1778. 

(d)  Chosen  Lieutenant-Governor,  June  30,  1778. 

(e)  Died  before  second  meeting. 

(f)  Appointed  by  Assembly,  March  4,  1778,  vice  Jones. 

(g)  Vacated  at  the  end  of  first  meeting. 

(h)  Expelled  for  misconduct.  See  Council  Minutes,  A.  Vol.  I,  p.  64, 
Secretary’s  office,  for  an  account  of  an  attempt  to  remove  him. 

14.  Members  of  Assembly — First  Session,  1777:  September  1  to  Octo¬ 
ber  1,  at  Kingston  (a)  ;  1778:  January  5  to  April  4,  June  22-30,  at  Pough- 
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sion  on  September  1,  1777,  at  Kingston.  The  first  Assembly 
apportionment  was: 

Albany,  10  members;  Cumberland,  3;  Dutchess,  7;  Glou¬ 
cester,  2;  Kings,  2;  Montgomery,  6;  New  York,  9;  Orange,  4; 
Queens,  4;  Richmond,  2;  Suffolk,  5;  Ulster,  6;  Washington, 
4;  Westchester,  6.  Total,  70  members. 

They  preferred  to  meet,  at  first,  as  a  convention  rather  than 
as  an  Assembly ;  and  after  electing  a  Council  of  Appointment 
which  could  legalize  the  appointments  temporarily  made  by 
the  Council  of  Safety,  the  Assembly  dissolved  the  latter  emer¬ 
gency  Council,  but  in  view  of  the  unsettled  condition  of 
affairs,  civil  and  military,  throughout  the  State,  another  Coun¬ 
cil  of  Safety  was  organized,  with  full  power  to  act  for  the 
State  whenever  the  convention  was  not  in  session.  The  As¬ 
sembly,  in  fact,  was  more  concerned  in  the  military  situation 


keepsie.  Speaker,  Walter  Livingston;  Clerk,  John  McKesson.  Albany: 
Jacob  Cuyler  (b),  John  Cuyler,  Jr.,  James  Gordon,  Walter  Livingston, 
Stephen  J.  Schuyler,  John  Tayler,  William  Van  Rensselaer,  Robert  Van 
Rensselaer,  Peter  Vrooman,  William  B.  Whiting.  Charlotte:  John  Barns, 
Ebenezer  Clarke,  John  Rowen,  Ebenezer  Russell.  Cumberland:  (No 
returns).  Dutches:  Egbert  Benson,  Dirck  Brinckerhoff,  Anthony  Hoff¬ 
man,  Gilbert  Livingston,  Andrew  Moorhouse,  John  Schenck,  Jacobus  Swart- 
wout.  Gloucester:  (No  returns).  Kings  (c)  :  William  Boerum,  Henry 
Williams.  New  York  (c)  :  Evert  Bancker,  John  Berrien  (d),  Abraham 
Brasher,  Daniel  Dunscomb,  Robert  Harpur,  Frederick  Jay,  Abraham  P. 
Lott,  Henry  Rutgers  (e),  Jacobus  Van  Zandt,  Peter  P.  Van  Zandt. 
Orange:  Jeremiah  Clark,  John  Hathorn,  Tunis  Kuyper,  Roeluf  Van  Hou- 
ten.  Queens  (c)  :  Benjamin  Birdsall,  Benjamin  Coe,  Philip  Edsall,  Daniel 
Lawrence.  Richmond  (c)  :  Abraham  Jones  (f),  Joshua  Mersereau.  Suf¬ 
folk  (c)  :  David  Gelston,  Ezra  L’Hommedieu,  Burnet  Miller,  Thomas 
Tredwell,  Thomas  Wickes.  Tyron:  Samuel  Clyde,  Michael  Edie,  Jacob 
G.  Klock,  Jacob  Snell,  Abraham  Van  Horne,  Johannes  Vedder.  Ulster: 
John  Cantine,  Johannes  G.  Hardenburgh,  Matthew  Rea,  Cornelius  C. 
Schoonmaker,  Johannis  Snyder,  Henry  Wisner,  Jr.  Westchester:  Thad- 
deus  Crane,  Samuel  Drake,  Robert  Graham,  Israel  Honeywell,  Jr.,  Zebediah 
Mills,  Gouverneur  Morris. 

(a)  Dispersed  by  the  approach  of  the  enemy. 

(b)  Resigned  September  30,  1777. 

(c)  Appointed  by  Constitutional  Convention  May  8,  1777. 

(d)  Appointed  by  Senate,  vice  Rutgers,  resigned. 

(e)  Resigned  February  16,  1778. 

(f)  Seat  declared  vacant  June  8,  1778,  for  being  with  the  enemy. 
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at  that  time,  and  passed  no  laws  in  its  1777  session.  The  first 
statute  of  the  State  of  New  York  bears  date  of  February  6, 
1778.  In  that  year  the  Legislative  Convention  took  over 
the  authority  of  the  Council  of  Safety  and  ratified  all  the 
actions  of  that  body. 

Federal  Union. 

As  to  the  relation  of  the  State  with  the  Union,  or  of  the 
State  of  New  York  with  the  United  States,  it  appears  that 
the  delegates  to  the  Continental  Congress  during  the  year 
1777  gave  their  attention  closely  to  Articles  of  Confederation, 
and  in  November  of  that  year  had  these  articles  ready  for 
submission  to  the  Legislatures  of  the  several  States.  The 
Continental  Congress,  in  submitting  the  articles  to  the  local 
authorities,  proposed  that  the  latter,  in  the  event  of  approval, 
should  “authorize  their  delegates  to  ratify  the  same  in  the 
Congress  of  the  United  States ;  which  being  done  the  same 
should  become  conclusive.”  Most  States  responded  promptly 
to  this  proposal  of  Congress.  The  New  York  Legislature, 
on  February  6,  1778,  instructed  her  delegates  to  sign,  and  the 
Articles  of  Confederation  were  signed  on  behalf  of  the  States 
on  August  8,  1778,  by  James  Duane,  Francis  Lewis,  William 
Duer  and  Gouverneur  Morris,  her  representatives  in  the  Con¬ 
gress.  It  appears,  however,  that  the  Legislature,  like  that 
of  more  than  one  other  State,  was  extra-legal  in  its  action,  as 
the  people  had  not  authorized  the  signing.  No  State  Legis¬ 
lature  had  been  elected  for  such  a  purpose,  nor  had  the  ques¬ 
tion  of  their  acceptance  been  submitted  for  popular  approval. 
But  expediency  governed  most  actions  at  that  time,  and  the 
people  did  not  analyze  as  closely  as  in  later  years  the  actions 
of  supposedly  popular  legislative  bodies.  In  England,  for 
example,  the  people  were  satisfied  that  they  had  representa¬ 
tion  in  the  House  of  Commons,  notwithstanding  that  several 
of  the  populous  cities  had  no  member  of  Parliament  at  all, 
while  some  “pocket  boroughs”  of  but  a  handful  of  voters, 
most  of  whom  were  but  tools  of  the  aristocracy  or  gentility, 
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elected  two  or  more  members.  And  by  the  same  psychology 
the  average  Briton,  as  well  as  the  English  legislators,  thought 
American  colonists  should  be  quite  satisfied  with  what  action 
the  English  Parliament  might  take  in  their  behalf,  for  they 
had  as  much  representation  in  the  Blouse  of  Commons  as  the 
majority  of  Britons  enjoyed.  The  Americans  might  well 
reason  as  the  Britons  did,  that  the  members  of  the  lower  house 
acted  not  only  for  the  little  “pocket  borough”  from  which  they 
had  been  sent,  but  in  the  interests  of  all  the  people  of  Great 
Britain  and  of  her  colonies  and  dependencies.  The  same 
elastic  reasoning  influenced  the  first  State  Legislatures  of 
America.  The  legislators  did  not  think  it  necessary  to  submit 
to  the  people,  for  their  ratification,  the  State  Constitutions 
they  had  devised  for  their  protection  and  governance ;  and, 
seeing  that  they  were  acting  for  the  people,  they  did  not  con¬ 
sider  it  necessary  to  learn  the  common  will  of  the  people  on 
the  subject  before  they,  as  the  representatives  of  the  people, 
pledged  their  State  to  a  larger  confederation.  Of  the  failure  of 
the  citizens  of  the  State  or  of  the  Union  to  ratify  the  Articles  of 
Confederation,  it  has  been  said:  “It  was  the  part  of  the  people 
and  not  of  the  State  legislatures  to  establish  the  new  gov¬ 
ernment  ;  and  had  the  people  framed  these  articles,  the  act, 
however  unwise,  would  have  been  perfectly  legal.  .  .  .The 
whole  system  must  therefore  be  considered  in  our  political 
history  as  a  period  of  interregnum  covering  the  time  between 
the  downfall  of  royal  authority  under  the  British  Constitution 
in  1773-1780  and  the  final  establishment  of  the  popular  will 
in  its  place  in  1789,  under  the  American  Constitution/'  The 
Confederation  was  “a  rope  of  sand,”  but  a  real  union  of  the 
people,  by  the  people,  and  for  the  people  of  the  various  States 
followed  in  1787.  States’  sovereignty  was  not  affected,  and 
while  Patrick  Henry  in  declaring  himself  to  be  an  American, 
and  not  a  Virginian,  proclaimed  a  vision  rather  than  a  fact, 
the  ultimate  union  of  the  people  of  the  United  States  in  a 
general  government  for  certain  political  purposes  was  “not  an 
assemblage  of  States,  but  of  individuals”  .  .  .  ;  it  was  “not 
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meant  for  the  States  but  for  the  individuals  composing  them.” 
As  Ellsworth  reminded  the  convention,  the  value  and  im¬ 
portance  of  the  States  were  not  lost  sight  of.  “Without  their 
cooperation  it  would  be  impossible  to  support  a  Republican 
Government,  over  so  great  an  extent  of  our  Country.  .  .  . 
The  largest  States  are  the  worst  governed.  ...  If  the  prin¬ 
ciples  and  materials  of  our  Government  are  not  adequate  to 
the  extent  of  these  single  States,  how  can  it  be  imagined  that 
they  can  support  a  single  Government  throughout  the 
U(nited)  States.  The  only  chance  of  supporting  a  General 
Government  lies  in  grafting  it  on  to  that  of  the  individual 
States.”  (Hunt,  “Madison’s  Notes,”  I,  233-234). 

The  acceptance  of  the  Constitution  of  the  United  States  by 
the  people  of  New  York  State  was  by  no  means  certain,  from 
the  outset  of  the  proceedings.  The  delegates  elected  by  the 
people  of  New  York  State  assembled  in  convention  at  Pough¬ 
keepsie  on  June  17,  1788.15  The  opposition  of  the  Anti-Fed¬ 
eralists  to  ratification  was  strong,  and  to  counteract  it  called 

15.  Delegates  to  the  Convention — President,  George  Clinton;  Seretaries, 
John  McKesson,  Abraham  B.  Bancker;  Doorkeeper,  David  Barckley. 
Albany:  John  Lansing,  Jr.,*  Henry  Oothoudt,*  Dirck  Swart, t  Anthony 
Ten  Eyck,t  Israel  Thompson,*  Peter  Vrooman,f  Robert  Yates.*  Columbia: 
Mattthew  Adgate,*  John  Bay,*  Peter  Van  Ness.*  Dutchess:  Jonathan 
Atkins,*  John  DeWitt,  Gilbert  Livingston,  Zephaniah  Platt,  Melancton 
Smith  (a),  Jacobus  Swartwout,*  Ezra  Thompson.!  Kings:  Peter  Lef- 
ferts,  Peter  Vandervoort.  Montgomery:  John  Frey,*  William  Harper,* 
Henry  Staring,*  Volkert  VeederL*  John  Winn,*  Christopher  P.  Yates.f 
New  York:  James  Duane,  Alexander  Hamilton,  Richard  Harison,  John 
Sloss  Hobart,  John  Jay,  Robert  R.  Livingston,  Nicholas  Low,  Richard 
Morris, f  Isaac  Roosevelt.  Orange:  John  Haring,*  Henry  Wisner,*  John 
Wood,*  Jesse  Woodhull.  Queens :  Stephen  Carman,  Samuel  Jones, 
Nathaniel  Lawrence,  John  Schenck.  Richmond:  Abraham  Bancker,  Gozen 
Ryerss.  Suffolk:  Jonathan  N.  Havens,  David  Hedges,  Henry  Scudder, 
John  Smith,  Thomas  Tredwell.*  Ulster:  John  Cantine,*  Ebenzer  Clark,* 
George  Clinton, f  James  Clinton,*  Cornelius  C.  Schoonmaker,*  Dirck  Wyn- 
koop.*  Washington  and  Clinton :  Albert  Baker,*  David  Hopkins,*  Ichabod 
Parker,*  John  Williams.*  Westchester:  Thaddeus  Crane,  Richard  Hat¬ 
field,  Philip  Livingston,  Lewis  Morris,  Lott  W.  Saris,  Philip  Van  Cort- 
landt. 

In  the  above  list  of  members,  those  who  voted  against  the  Constitution 
are  marked  thus  (*)  ;  those  who  did  not  vote,  thus  (f). 

(a)  Resided  in  New  York  City. 
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forth  all  the  genius,  skill  and  energy  of  Alexander  Hamilton. 
Governor  George  Clinton  led  the  opposition,  and  the  conven¬ 
tion  was  so  evenly  divided  that  ratification  was  obtained  by  the 
narrow  margin  of  three  votes.  Before  the  New  York  Conven¬ 
tion  reached  this  decision,  the  new  Union  was  an  accomplished 
fact,  for  ten  States  had  already  approved  of  the  Constitution, 
and  ratification  by  nine  only  was  needed  to  carry  the  new 
general  gevernment  out  of  the  realm  of  theory  into  that  of 
fact.  New  York,  therefore,  had  to  decide  whether  to  enter  the 
Union  or  stay  outside.  The  Anti-Federalists  had  at  first  pro¬ 
posed  a  conditional  ratification,  their  terms  being  the  incor¬ 
poration  in  the  new  Constitution  of  a  series  of  amendments 
constituting  a  bill  of  rights.  When  it  became  evident  that 
the  new  government  would  be  a  success  without  New  York, 
the  delegates  decided  to  vote  for  ratification  and  to  change 
their  conditional  acceptance  into  expression  of  a  hope  that 
their  suggestions  would  be  adopted.  Two  of  the  proposals 
which  emanated  from  New  York  were  never  accepted.  The 
first  ten  amendments  embody  suggestions  from  several  of  the 
States,  and  upon  the  resolution  of  the  first  Congress,  on  Sep¬ 
tember  25,  1789,  these  were  submitted  to  the  members  of  the 
Union  and  were  ratified  by  a  sufficient  number  of  States  on  or 
before  December  15,  1791.  New  York  was  the  eleventh  State 
to  enter  the  Union,  and  was  the  eighth  to  ratify  the  ten 
amendments. 

Progress  of  State  Under  Constitution  of  1777. 

Having,  in  the  foregoing,  stated  substantially  the  initial 
relation  of  State  to  Nation,  we  will  return  to  the  direct  sub¬ 
ject  of  this  chapter,  the  Constitutional  History  of  the  State. 

One  of  the  first  acts  of  the  New  York  Legislature  in  1778 
was  a  measure  which  required  the  taking  of  an  oath  of  al¬ 
legiance  to  the  new  State  government  by  all  office  holders, 
including  all  officers  of  courts.  On  October  9,  1779,  an  act  then 
passed  required  all  attorneys,  solicitors  and  counsellors-at-law 
to  produce  upon  demand  “certificates  of  their  attachment  to 
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the  Liberties  and  Independence  of  America,”  under  penalty 
of  suspension  from  practice;  and  on  November  20,  1781,  near 
the  close  of  the  war,  a  law  was  passed  providing  for  the  ad¬ 
ministration  of  a  test  oath,  and  forbidding  all  members  of  the 
profession  who  refused  to  take  it  from  pursuing  their  voca¬ 
tion.  These  stringent  measures,  which  must  undoubtedly 
have  benefited  lawyers  able  to  prove  their  loyalty,  remained 
in  force  until  April  4,  1786,  when  all  disabilities  upon  Tory 
practitioners  were  removed. 

The  colonial  laws  of  New  York  which,  according  to  the 
Constitution  of  1777,  were  made  an  integral  part  of  the  com¬ 
mon  law  of  the  State,  acquired  new  importance  and  under¬ 
went  various  revisions.  The  earliest  statutes  of  the  State 
were  revised  and  collected  by  direction  of  the  Legislature,  and 
were  published  in  1789  by  the  revisers,  Samuel  Jones  and 
Richard  Varick.  A  new  revision  was  undertaken  in  1801  by 
Justice  James  Kent  and  Justice  Jacob  Radcliff.  In  1813  a 
revision  was  made  by  William  P.  van  Ness  and  John  Wood- 
worth,  known  as  the  Revision  of  1813.  This  revision,  which 
is  in  two  volumes  contains  certain  important  ordinances  of 
the  Governor  and  Council  of  the  colony,  including  the  Charter 
of  Liberties  and  Privileges  of  October  30,  1683,  and  also  the 
Articles  of  Capitulation  signed  by  Nicolls  on  behalf  of  the 
Duke  of  York  upon  the  surrender  of  New  Netherland  to  Eng¬ 
land.  None  of  these  revisions  appear  to  have  been  complete. 

In  1784  Governor  Clinton  invited  the  attention  of  the 
State  Legislature  to  plans  for  the  education  of  the  people. 
There  were  some  persistent  advocates  of  the  organization  of 
a  common  school  system,  but  the  first  measures  taken  were 
in  connection  with  the  higher  schools.  On  May  1,  1784,  the 
State  Legislature  passed  an  act  establishing  a  Board  of 
Regents16  for  the  University  of  the  State  of  New  York,  and 

16.  First  Board  of  Regents — (Under  the  Act  of  May,  1784)  :  Gov, 
ernor,  ex-officio;  Lieutenant-Governor,  ex-officio ;  Secretary  of  State, 
ex-officio;  Attorney-General,  ex-officio;  Speaker  of  Assembly,  ex-officio; 
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at  the  same  time  changed  the  name  of  King’s  College  to 
Columbia  College.  The  Board  of  Regents  numbered  twenty- 
four  by  the  Act  of  May  I,  1784.  These  were  all  men  of 
high  social  standing  and  culture,  “patrons  of  learning,”  and 
while  they  were  fully  cognizant  of  the  importance  of  the 
higher  grades  of  study,  they  were  fully  convinced  of  the  vital 
part  a  common-school  system  would  have  in  the  develop¬ 
ment  of  the  State.  The  Board  of  Regents  from  that  time  to 
the  present  has  had  a  fostering  supervision  of  all  the  develop¬ 
ment,  which  has  been  great,  of  elementary,  intermediate  and 
collegiate  education  within  the  State  of  New  York.  The  first 
chancellor  of  the  University  of  the  State  of  New  York  was 
George  Clinton,  who  presided  by  virtue  of  his  status  as  Gov¬ 
ernor.  The  original  Board  of  Regents  was  enlarged  from 
twenty-four  to  thirty-three  “citizen”  members17  in  November, 
1784;  and  in  addition  there  were  thirty-one  ex  officio  members. 
The  board  was  empowered  “to  found  colleges  and  academies 
in  any  part  of  the  State.”  Law  schools,  therefore,  have  come 
within  the  supervision  of  the  Regents  since  the  first  decade  of 
the  State  and  the  latter  give  certificates  on  subjects  required  as 
preliminary  to  legal  studies.  The  Board  of  Regents,  as  consti¬ 
tuted  in  1784,  soon  proved  to  be  unwieldy,  and  in  1787  reor- 


Mayor  of  New  York,  ex-officio  Mayor  of  Albany,  ex-officio ;  Henry  Brock- 
hoist  Livingston,  Robert  Harpur,  Walter  Livingston,  Christopher  Yates, 
Anthony  Hoffman,  Cornelius  Humfrey,  Lewis  Morris,  Phillip  Pell,  Jr., 
Henry  Wisner,  John  Haring,  Christopher  Tappen,  James  Clinton,  Christo¬ 
pher  P.  Yates,  James  Livingston,  Abraham  Bancker,  John  C.  Dongan, 
Matthew  Clarkson,  Rutger  Van  Brunt,  James  Townsend,  Thomas  Law¬ 
rence,  Ezra  L’Hommedieu,  Caleb  Smith,  John  William,  John  McCrea. 

1 7.  Additional  Regents — (Under  Act  of  November,  1784)  :  John  Jay, 
Samuel  Provoost,  John  H.  Livingston,  John  Rogers,  John  Mason,  John 
Gano,  John  Daniel  Gros,  Johan  Charles  Junze,  Joseph  Deleplain,  Gershom 
Seixas,  Alexander  Hamilton,  John  Lawrence,  John  Ruthurford,  Morgan 
Lewis,  Leonard  Lispenard,  John  Cochran,  Charles  McKnight,  Thomas 
Jones,  Malachi  Treat,  Nicholas  Romain,  Peter  W.  Yates,  Matthew  W. 
Visscher,  Hunlock  Woodruff,  Jeorge  J.  L-  Doll,  John  Vanderbilt,  Thomas 
Romain,  Samuel  Buel,  Gilbert  Livingston,  Nathan  Kerr,  Ebenezer  Lick- 
wood,  John  Lloyd,  Jr.,  Hermanus  Garrison,  Ebenezer  Russell. 
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ganization  was  effected,  a  board  of  nineteen  Regents,  18  besides 
the  ex  officio  members,  taking  the  place  of  the  board  of  thirty- 
three. 

The  Constitution  of  1777,  except  as  modified  in  1801,  re¬ 
mained  in  force  for  more  than  forty-four  years ;  and  the  State 
had  phenomenal  growth  under  it,  despite  its  defects,  which 
were  in  some  respects  serious,  particularly  in  the  functioning 
of  the  Council  of  Appointment  and  the  Council  of  Revision. 

In  April,  1801,  the  Legislature  passed  an  act  by  which  it 
proposed  to  the  citizens  of  the  State  to  elect  by  ballot  dele¬ 
gates  to  meet  in  convention, 

'‘for  the  purpose  of  considering  the  parts  of  the  constitution  of 
this  State  respecting  the  number  of  Senators  and  members  of 
Assembly  in  this  State  and  with  power  to  reduce  and  limit 
the  number  of  them  as  the  said  Convention  might  deem 
proper ;  and  also  for  the  purpose  of  considering  and  deter¬ 
mining  the  true  construction  of  the  Twenty-third  article  of  the 
Constitution  of  this  State  relative  to  the  right  of  nomination 
to  office.” 

The  people  selected  delegates  to  the  convention  and  the 
convention,  without  submitting  any  subject  to  the  people  for 
ratification,  modified  the  Constitution  in  the  following  par¬ 
ticulars  : 

It  declared  that  the  number  of  members  of  the  Assembly 
thereafter  to  be  elected  should  be  one  hundred  and  should 
never  exceed  one  hundred  and  fifty,  and  that  the  Legislature 
at  its  next  session  should  apportion  the  said  one  hundred  mem¬ 
bers  of  the  Assembly  among  the  several  counties  of  the  State 

18.  Regents  of  the  University  from  1787 — John  Rodgers,  appointed  April 
13,  1787;  Egbert  Benson,  April  13,  1787;  Philip  Schuyler,  April  13,  1787; 
Ezra  L’Hommedieu,  April  13,  1787;  Nathan  Kerr,  April  13,  1787;  Peter 
Sylvester,  April  13,  1787;  John  Jay,  April  13,  1787;  Dirck  Romeyn,  April 
13,  1787;  James  Livingston,  April  13,  1787;  Ebenzer  Russell,  April  13, 
1787;  Lewis  Morris,  April  13,  1787;  Matthew  Clarkson,  April  13,  1787; 
Benjamin  Moore,  April  13,  1787;  Eilardus  Westerlo,  April  13,  1787; 
Andrew  King,  April  13,  1787;  William  Linn,  April  13,  1787;  Jonathan  G. 
Tompkins,  April  13,  1787;  John  McDonald,  April  13,  1787;  Frederick 
William  Baron  de  Steuben,  April  13,  1787;  also  ex-officio  members. 
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as  nearly  as  possible,  according  to  the  number  of  electors  to  be 
found  in  each  county,  as  shown  by  the  census  directed  to  be 
taken  that  year.  It  fixed  the  membership  of  the  Senate  per¬ 
manently  at  thirty-two  and,  as  the  Senate  then  contained  a 
larger  number  of  members,  make  appropriate  provisions  for 
vacating  the  seats  of  certain  Senators.  It  also  ordained  that 
the  Assembly  should  be  increased  at  the  rate  of  two  members 
a  year  until  the  maximum  number  (150)  should  be  attained, 
and  made  provisions  for  future  apportionments  of  Senators 
and  members  of  Assembly. 

The  only  other  purpose  for  which  the  convention  had 
been  summoned  was  to  determine  the  true  construction  of  that 
article  of  the  first  Constitution,  which  vested  in  the  Council 
of  Appointment  the  power  of  nominating  and  appointing  most 
of  the  officials  throughout  the  State. 

The  precise  question  submitted  to  the  convention  was : 

“Does  the  Constitution  clothe  the  Governor  with  the  sole 
right  of  nomination,  or  is  that  prerogative  vested  concurrently 
in  all  the  members  of  the  Council  ?” 

The  language  of  the  article  is  certainly  obscure,  but  for 
seventeen  years  the  practice  had  been  to  consider  the  right  of 
nomination  as  exclusively  vested  in  the  Governor,  with  the 
right  of  confirmation  in  the  whole  Council.  But  in  1794,  a 
vacancy  occurred  in  the  Supreme  Court.  George  Clinton,  a 
Republican,  was  the  Governor  of  the  State.  A  majority  of  the 
Council  were  Federalists,  and  the  Federalists  were  anxious  to 
bestow  the  office  on  a  judge  of  the  Federalist  faith.  Accord¬ 
ingly,  one  of  the  Federalist  members  of  the  Council  nomi¬ 
nated  Egbert  Benson  to  the  vacant  office,  and  his  appointment 
was  carried  by  a  majority  vote,  despite  Clinton’s  protest  that 
the  power  to  nominate  belonged  exclusively  to  himself. 

After  John  Jay  became  Governor  of  the  State  the  com¬ 
plexion  of  the  Council  was  so  changed  that  the  Republicans 
had  a  majority,  and  Jay,  a  Federalist,  found  himself  in  the 
same  predicament  in  which  Governor  Clinton  had  been  placed. 
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De  Witt  Clinton  and  Ambrose  Spencer,  then  members  of  the 
Council  and  in  political  accord,  warmly  insisted  upon  their 
right  to  nominate,  which  Jay  as  vigorously  denied.  These 
differences  of  opinion  became  so  bitter  and  each  side  clung  so 
tenaciously  to  its  opinion,  that  Jay  broke  up  the  Council  and 
appealed  to  the  Legislature  to  determine  the  meaning  of  the 
Constitution,  but  that  body  was  either  unable  or  unwilling  to 
do  so.  DeWitt  Clinton  was  one  of  the  delegates  to  the  con¬ 
vention  of  1801  and  there  defended  his  action  in  the  Council 
of  Appointment,  and  won  a  majority  of  the  convention  to  his 
views.  Daniel  D.  Tompkins,  then  a  young  man,  was  also  a 
delegate,  but  he  argued  that  the  exclusive  power  of  nomina¬ 
tion  was  in  the  Governor.  Had  the  construction  that  the 
Governor  alone  was  empowered  to  nominate  been  adopted, 
responsibility  for  bad  nominations  would  have  been  fixed 
upon  him,  but  the  new  interpretation  exonerated  him  from 
all  responsibility,  for  a  nomination  and  appointment  could 
be  obtained  not  only  without  his  aid,  but  even  against  his 
protest. 

Armed  with  this  construction  of  the  Constitution,  the 
Council  of  Appointment  proceeded  to  an  even  more  tyrannical 
use  of  its  power.  The  Constitution  provided  that  new  com¬ 
missions  should  be  issued  to  the  judges  of  the  County  Courts 
other  than  to  the  first  judge,  and  to  the  justices  of  the  peace, 
once  at  least  in  every  three  years.  The  Council  now  con¬ 
cluded  that  new  commissions  might  issue  oftener,  at  its  pleas¬ 
ure,  because  the  maximum  limit  imposed  by  the  Constitution 
was  three  years.  The  result  of  this  construction  was  that 
these  judicial  officers  were  removed  as  often  as  the  political 
complexion  of  the  Council  underwent  a  change,  an  event 
which  might  happen  every  year. 

The  vast  powers  of  the  Council  of  Appointment  were  too 
often  employed  for  personal  or  party  advantage,  regardless 
of  the  public  welfare.  When  the  Republicans  predominated 
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in  the  Council,  they  made  a  “clean  sweep”  of  Federalists;  and 
the  Federalists  turned  out  all  Republicans  as  soon  as  the 
Council  fell  into  their  hands.  The  whole  official  machinery  of 
the  State  was  controlled  at  Albany,  and  every  year  witnessed 
a  disgraceful  scramble  for  office,  the  influence  of  which  was 
felt  from  the  capital  to  the  remotest  parts  of  the  State.  The 
irresponsible  and  despotic  power  of  the  Council  converted  it 
into  a  great  central  machine,  in  absolute  command  of  all 
political  patronage,  with  its  agents  in  every  county.  Those, 
who,  like  DeWitt  Clinton,  made  the  most  remorseless  use  of 
the  machine,  suffered  most  from  it  when  it  fell  into  the  hands 
of  their  political  enemies.  Political  enmity  too  often  led  to 
personal  hatreds,  and,  in  more  than  one  instance  to  deadly 
feuds. 


V 


CHAPTER  XXIX. 

CONSTITUTIONAL  HISTORY. 

The  Convention  of  1821. 

The  desire  to  abolish  the  Council  of  Appointment  was  one 
of  the  chief  reasons  for  calling  the  Convention  of  1821.  Pub¬ 
lic  opinion  had  for  several  years  demanded  the  abolition  of 
this  Council,  and  of  the  Council  of  Revision,  and  there  grew 
up  concurrently  a  strong  desire  for  the  extension  of  the  right  of 
suffrage.  The  Legislature  of  1820,  accordingly,  adopted  a  bill 
calling  a  convention  and  providing  for  the  election  of  dele¬ 
gates.1  The  bill  was  vetoed  by  the  Council  of  Revision,  Chan¬ 
cellor  Kent  writing  the  opinion  on  the  ground  that  a  conven¬ 
tion  could  not  constitutionally  be  called  until  the  people  had 
first  decided  that  it  should  be  held,  and  that  the  bill  was  also 
defective  in  not  directing  the  separate  submission  to  the  people 
of  all  amendments  which  the  convention  might  propose,  the 

1.  Delegates  to  the  Constitutional  Convention  of  1821 — President,  Daniel 
D.  Tompkins;  Secretaries,  John  F.  Bacon,  Samuel  S.  Gardiner;  Sergeants- 
at-Arms,  Henry  Freyer,  Louis  S.  Le  Couteuix ;  Doorkeepers,  Henry  Bates, 
John  Bryan,  Richard  Ten  Broeck.  Albany:  James  Kent,*  Ambrose 
Spencer,*  Stephen  Van  Rennselaer,*  Abraham  Van  Vechten.*  Allegany 
and  Steuben:  Timothy  Hurd,  James  McCall.  Broome:  Charles  Pum- 
pelly  (a).  Cattaraugus,  Chautauque,  Erie  and  Niagara:  Augustus  Porter, 
Samuel  Russell.  Cayuga:  David  BrinckerhofF,  Rowland  Day,*  Augustus 
F.  Ferris.  Chenango:  Thomas  Humphrey,*  Jarvis  K.  Pike,  Nathan 
Taylor.  Clinton  and  Franklin:  Nathan  Carver.  Columbia:  Francis  Sil¬ 
vester,*  William  W.  Van  Ness,*  Jacob  R.  Van  Rennselaer,*  Elisha  Wil¬ 
liams.*  Cortland:  Samuel  Nelson.  Delaware:  Robert  Clark,*  Erastus 
Root.  Dutchess:  Elisha  Barlow,  Isaac  Hunting,  Peter  R.  Livingston, 
Abraham  H.  Schenck,  James  Tallmadge,  Jr.*  Essex:  Reuben  Sanford. 
Genesee:  David  Burroughs,  John  Z.  Ross,  Elizur  Webster.  Greene: 
Jehiel  Tuttle,  Alpheus  Webster.*  Herkimer:  Sanders  Lansing,  Richard 
Van  Horn,*  Sherman  Wooster.  Jefferson:  Hiram  Steele,  Egbert  Ten 
Eyck.  Kings:  John  Lefferts.  Lewis:  Ela  Collins.  Livingston:  James 
Roseburgh.  Madison:  Barak  Beckwith,  John  Knowles,  Edward  Rogers. 
Monroe:  John  Bowman.  Montgomery:  William  I.  Dodge,*  Howland 
Fish,  Jacob  Hees,*  Philip  Rhinelander,  Jr.,*  Alexander  Sheldon.  New 
York:  Jacobus  Dyckman,  Ogden  Edwards,  James  Fairlie,  John  L.  Law¬ 
rence,  William  Paulding,  Jr.,  Jacob  Radcliff,  Nathan  Sanford,  Peter 
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bill  providing  only  for  popular  ratification  or  rejection  as  a 
whole. 

On  March  13,  1821,  an  act  was  passed,  recommending  a 
convention.  The  act  provided  that  all  free  male  citizens  of 
twenty-one  years  and  upwards  who  were  freeholders  or  who 
paid  taxes,  or  were  members  of  the  State  militia  or  a  volun¬ 
teer  corps,  together  with  such  as  were  exempt  from  taxation 
or  militia  duty,  or  who  had  been  assessed  or  who  had  com¬ 
muted  for  work  on  the  public  highways,  should  be  allowed  to 
vote  by  ballot  for  three  days  in  the  town  or  ward  of  actual 
residence  for  delegates.  The  delegates  were  to  be  chosen  in 
the  same  way  as  members  of  the  Assembly,  from  the  cities 
and  counties  of  the  State.  All  voters  for  delegates  were  to  be 
eligible.  The  convention  was  to  submit  its  proposed  amend¬ 
ments  to  the  decision  of  the  citizens  of  the  State  entitled  to 
vote  for  delegates  together  or  in  distinct  propositions  as  the 
convention  should  deem  expedient. 

The  law,  it  will  be  perceived,  opened  the  convention  to  a 


Sharpe,  Peter  Stagg,  Peter  H.  Wendover,  Henry  Wheaton.  Oneida  and 
part  of  Oswego :  Ezekiel  Bacon,  Samuel  Sidney  Breese,*  Henry  Hunting- 
ton,  Jonas  Platt,*  Nathan  Williams.  Onondaga  and  part  of  Oswego: 
Victory  Birdseye,  Amari  Case,  Asa  Eastwood,  Parley  E.  Howe.  Ontario  : 
Micah  Brooks,  John  Price,*  David  Sutherland,*  Philetus  Swift,  Joshua  Van 
Fleet.  Orange:  John  Duer,  John  Hallock,  Jr.,  Peter  Milliken,  Benjamin 
Woodward.  Otsego:  Joseph  Clyde,  Ransom  Hunt,  William  Park,  David 
Tripp,  Martin  Van  Buren.  Putnam:  Joel  Frost.  Queens:  Elbert  H. 
Jones,*  Rufus  King,  Nathaniel  Seaman.  Rensselaer:  Jirah  Baker,  David 
Buel,  Jr.,  James  L.  Hogeboom,  John  Reeve,  John  W.  Woods.  Richmond: 
Daniel  D.  Tompkins.*  Rockland:  Samuel  G.  Verbryck.  St.  Lawrence: 
Jason  Fenton.  Saratoga:  Salmon  Child,  John  Cramer,  Jeremy  Rockwell, 
Samuel  Young.  Schenectady:  John  Sanders,*  Henry  Yates,  Jr.  Scho¬ 
harie:  Olney  Briggs,  Asa  Starkweather,  Jacob  Sutherland.  Seneca: 

Robert  S.  Rose,  Jonas  Seely.  Suffolk :  Usher  H.  Moore,  Ebenezer  Sage, 
Joshua  Smith.  Sullivan  and  Ulster:  Daniel  Clark,  Jonathan  Dubois,  James 
Hunter,  Henry  Jansen  (b).  Tioga:  Matthew  Carpenter.  Tompkins: 
Richard  Smith,  Richard  Townley.  Warren  and  Washington:  Alexander 
Livingston,  Nathaniel  Pitcher,  John  Richards,  William  Townsend,  Melanc- 
ton  Wheeler.  Westchester:  Peter  A.  Jay,*  Peter  J.  Munro,  Jonathan 
Ward. 

Those  Marked  thus  (*)  did  not  sign  the  Constitution. 

(a)  Resided  in  Nichols,  Tioga  County. 

(b)  Died  suddenly  in  the  hall  of  the  Capitol,  September  14,  1821. 
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larger  number  of  citizens  than  were  entitled  to  the  suffrage 
under  the  Constitution  of  1777. 

Four  fundamental  changes  were  wrought  by  the  Conven¬ 
tion  of  1821:  1,  abolition  of  the  Council  of  Appointment;  2, 
abolition  of  the  Council  of  Revision ;  3,  extension  of  the  elec¬ 
tive  franchise ;  4,  increase  of  the  Governor’s  powers. 

First — The  project  of  abolishing  the  Council  of  Appoint¬ 
ment  met  with  no  opposition  in  the  Convention  of  1821.  The 
report  of  the  committee  upon  the  Council  shows  how  enor¬ 
mous  was  its  patronage.  Eight  thousand  two  hundred  and 
eighty-seven  military  and  six  thousand  six  hundred  and  sixty- 
three  civil  officers  held  their  commissions  from  it,  and  in  most 
instances  at  will. 

Second — The  Council  of  Revision  was  abrogated.  This 
Council  became  unpopular  during  the  War  of  1812,  for  while 
the  two  Houses  of  the  Legislature  sought  to  uphold  the  arm 
of  the  President  and  of  Congress,  the  chancellor  and  judges 
of  the  Council  were  in  sympathy  with  the  Federalists  and  op¬ 
posed  to  the  war.  The  opprobrium  which  the  vetoes  of  the 
Council  during  this  period  brought  upon  it  cannot  be  better 
described  than  in  the  language  of  Martin  Van  Buren,  in  an 
address  to  the  Convention  of  1821  while  the  veto  clause  was 
under  debate : 

“The  scenes  which  passed  within  these  walls  during  the 
darkest  period  of  the  late  war  cannot  be  forgotten.  It  is  well 
known  that  the  two  houses  of  the  Legislature  were  divided ; 
while,  in  the  one  house  we  were  exerting  ourselves  to  provide 
for  the  defense  of  the  country,  the  other  house  was  preparing 
impeachments  against  the  executive  for  appropriating  money 
without  law  for  the  defense  of  the  State.  But  the  effort  was 
unavailing.  An  election  intervened  and  the  people,  with  hon¬ 
orable  fidelity  to  the  best  interests  of  their  country,  returned 
a  Legislature  ready  and  willing  to  apply  the  public  resources 
for  the  public  defense.  They  did  so.  They  passed  a  variety 
of  acts  called  for  by  the  exigencies  of  our  country.  But  from 
the  Council  of  Revision  were  fulminated  objections  to  the 
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passage  of  those  acts — objections  which  were  industriously 
circulated  throughout  the  State  to  foment  the  elements  of  fac¬ 
tion.  Beyond  all  doubt  at  that  moment  was  produced  the 
sentiment  which  has  led  to  the  unanimous  vote  to  abolish  the 
council.  The  legislature  had  exerted  themselves  in  the  public 
defense ;  and  the  object  of  these  objections  was  to  impress  the 
public  mind  with  a  belief  that  their  representatives  were  tread¬ 
ing  under  foot  the  constitution  and  laws  of  their  country. 
The  public  voice  on  that  occasion  was  open  and  decided ;  and 
it  has  ever  since  continued  to  set  in  a  current  wide  and  deep 
against  the  Council.” 

Mr.  Duer,  another  member  of  the  convention,  described  it 
as  “an  executive  council  of  which  the  members  hold  their  seats 
for  life,  and  possesses  an  efficient  control  over  the  acts  and  pro¬ 
ceedings  of  your  legislature.” 

Third — Next  to  the  abolition  of  the  Council  of  Appoint¬ 
ment,  the  most  important  service  rendered  by  the  Convention 
of  1821  was  an  extension  of  the  right  of  suffrage.  This  was 
accomplished,  first  by  lessening  the  property  qualifications 
established  by  the  old  Constitution,  and,  secondly,  by  making 
the  qualifications  of  electors  of  Senators  and  Governor  the 
same  as  those  of  electors  of  Assemblymen. 

The  convention  followed  close  upon  the  settlement  of  the 
controversy  over  the  admission  of  Missouri  into  the  Union, 
and  a  determined  movement  was  made  by  some  of  the  dele¬ 
gates,  led  by  Peter  A.  Jay  to  extend  the  right  of  suffrage  to 
negroes  upon  the  same  terms  as  to  white  men.  As  this  propo¬ 
sition  met  with  great  opposition,  the  decision  of  the  conven¬ 
tion  was  a  compromise.  All  male  citizens  of  the  age  of 
twenty-one  years,  inhabitants  of  the  State  for  one  year  preced¬ 
ing  an  election  and  for  six  months  residents  of  a  town  or 
county,  who  within  the  year  had  served  in  the  militia  or  paid 
a  tax  to  the  State  or  county  upon  real  or  personal  property, 
were  endowed  with  the  right  of  suffrage.  But  it  was  provided 
that  no  man  of  color  should  have  a  vote  who  had  not  been  a 
citizen  of  the  State  for  three  years  and  for  one  year  next  pre- 
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ceding  any  election,  and  who  was  not  the  owner  of  a  freehold 
estate  of  the  value  of  two  hundred  and  fifty  dollars  free  and 
clear,  upon  which  he  had  been  rated  and  paid  taxes. 

In  1826  all  property  qualifications  were  abandoned,  except 
in  the  case  of  colored  citizens.  It  is  a  striking  fact  that,  had 
the  views  of  some  members  of  the  Convention  of  1821  pre¬ 
vailed,  and  colored  citizens  been  denied  the  suffrage  altogether, 
a  privilege  exercised  under  the  old  Constitution  by  about 
thirty  thousand  colored  citizens  would  have  been  taken  away. 
Happily,  no  such  injustice  was  done.  As  Mr.  Jay  well  said, 
the  convention  had  been  sunmmoned  to  extend  the  franchise — 
not  to  disfranchise  anybody. 

Under  the  first  Constitution  the  State  presented  the 
anomaly  of  colored  men  held  in  slavery  and  of  free  colored 
persons  exercising  the  right  to  vote.  Such  an  anomaly  could 
not  long  be  maintained,  and  before  many  years  the  Legisla¬ 
ture  enacted  a  law  giving  freedom  to  every  child  born  of  a 
slave  within  the  State  after  July  4,  1799,  and  to  every  child 
born  after  that  date  elsewhere,  but  brought  within  the  State 
by  any  person  intending  permanently  to  reside  within  the 
State.  In  1817  a  statute  was  passed  declaring  that  every 
negro  or  mulatto  born  within  the  State  before  July  4  1799, 
should  be  free  after  July  4,  1827. 

One  of  the  great  battles  in  the  Convention  of  1821  was 
over  the  proposition  to  make  the  qualifications  of  electors  of 
the  Senate  and  Governor  the  same  as  those  of  the  electors  of 
the  Assemblymen.  In  the  first  convention  the  great  landed 
proprietors  were  all  represented,  and  the  Constitution  which 
was  then  framed  retained  the  suffrage  in  the  hands  of  the 
owners  of  large  estates  and  of  their  tenants.  As  the  landed 
interest  was  all  powerful  in  the  election  of  Senators  and  of 
the  Governor  and  as  it  had  a  predominant  influence  in  the 
election  of  Assemblymen,  the  Council  of  Appointment  was 
naturally  subservient  to  it.  It  was  thus  able  not  only  to  con¬ 
trol  the  appointment  of  justices  and  the  political  patronage  of 
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the  State,  but  also  legislation  adverse  to  its  interests.  As 
public  opinion  in  1821  required  an  extension  of  the  suffrage, 
the  landed  proprietors  foresaw  that  they  would  lose  control  of 
the  Assembly,  but  they  desired  to  retain  their  influence  in  the 
Senate.  Chancellor  Kent  and  Judge  Spencer  were  the  chief 
advocates  of  a  restricted  suffrage,  and  their  views  were  ably 
and  successfully  contested  by  Erastus  Root,  Martin  Van 
Buren  and  others.  Had  the  election  of  Senators  been  kept  in 
the  hands  of  the  landed  class,  the  tendency  would  have  been 
strong  to  the  enactment  of  class  legislation  and  the  estab¬ 
lishment  of  class  influence  in  the  State.  Chancellor  Kent  and 
Judge  Spencer  were  unquestionably  honest  in  their  views; 
but,  while  their  dislike  of  universal  suffrage  was  unwarranted, 
it  must  be  admitted  even  by  the  warmest  friends  of  unre¬ 
stricted  suffrage  that  much  of  their  fear  was  justified,  and  that 
we  have  yet  to  learn,  particularly  in  cities,  how  to  secure  to 
the  intelligent  voter  that  proportion  of  influence  which  he 
ought  to  exercise. 

Fourth — Another  great  achievement  of  the  Convention  of 
1821  was  the  modification  of  the  position  of  Governor.  There 
is  the  greatest  difference  between  the  powers  of  the  Governor 
under  the  old  Constitution  and  under  that  of  1822.  Under 
the  first  Constitution  as  modified  by  the  amendments  of  1801, 
as  also  under  the  early  constitutions  of  our  sister  States,  he 
was  divested  of  almost  every  power.  Under  the  Constitu¬ 
tion  framed  in  1821  he  was  invested  with  the  greatest  powers 
which  have  ever  been  exercised  by  persons  holding  the  office 
of  Governor,  during  the  entire  history  of  the  State.2  He  was 

2.  Four  of  the  States — Delaware,  North  Carolina,  Ohio  and  Rhode 
Island — have  never  given  their  Governor  the  veto  power.  In  eight  others,  a 
very  limited  veto  power  has  been  given,  which  may  be  overridden  by  a 
majority  of  the  whole  number  elected  to  each  house.  These  are  as  follows, 
the  year  in  which  the  veto  was  granted  being  added:  Alabama,  1819; 
Arkansas,  1836;  Connecticut,  1818;  Indiana,  1816;  Kentucky,  1799;  New 
Jersey,  1844;  Vermont,  1836;  West  Virginia,  1872.  In  twenty-four  others, 
a  two-thirds  vote  is  required  to  override  the  veto:  California,  1849;  Colo¬ 
rado,  1876;  Florida,  1865;  Georgia,  1789;  Illinois,  1870;  Iowa,  1846; 
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then  given  a  veto  upon  all  legislation  and,  subject  to  the  con¬ 
firmation  by  the  Senate,  the  right  to  appoint  a  large  proportion 
of  State  officials,  including  all  judicial  officers  except  justices 
of  the  peace.  He  was  also  clothed  with  the  power  to  remove 
certain  elective  officers. 

The  veto  and  appointing  power  which  was  thus  vested  in 
the  Governor  rendered  him  so  much  more  of  a  factor  in  pol¬ 
itics  than  he  had  been  under  the  old  Constitution,  that  the 
convention  deemed  it  necessary  to  shorten  his  term  of  office 
so  as  to  increase  his  responsibility  to  the  electors  of  the  State. 
Advocates  of  a  three-years  term  were  not  wanting,  but  the 
more  conservative  members,  at  the  head  of  whom  was  Van 
Buren,  favored  a  two-years  term  on  the  ground  that  it  gave 
the  Governor  sufficient  time  to  qualify  himself  for  the  admin¬ 
istration  of  his  office,  and  at  the  same  time  held  him  suf¬ 
ficiently  accountable  to  the  people.  Under  the  Constitution 
of  1777  any  person  could  be  Governor  if  he  were  a  freeholder. 
The  Convention  of  1821  retained  the  freehold  restriction,  but 
limited  the  office  to  citizens  of  the  United  States  of  the  age  of 


Kansas,  1859;  Louisana,  1812;  Maine,  1820;  Massachusetts,  1780;  Michi¬ 
gan,  1835;  Minnesota,  1857;  Mississippi,  1817;  Missouri,  1875;  Nevada, 
1864;  New  Hampshire,  1792;  New  York,  1821;  Oregon,  1857;  Pennsyl¬ 
vania,  1790;  South  Carolina,  1865;  Tennessee,  1870;  Texas,  1836  (Repub¬ 
lic),  1845  (State)  ;  Virginia,  1870;  Wisconsin,  1848.  In  Maryland  (1867) 
and  Nebraska  (1875)  a  three-fifths  vote  is  requisite.  But  one  State  (Ken¬ 
tucky)  has  changed  from  a  two-thirds  vote  (1792)  to  a  majority  vote 
(i799)-  The  following  States,  now  requiring  a  two-thirds  vote,  as  above, 
required  only  a  majority  vote  at  first:  Florida,  1838;  Illinois,  1848;  Mis¬ 
souri,  1820;  Connecticut,  Maryland,  South  Carolina,  Tennessee,  Virginia 
and  West  Virginia  were  without  the  veto  power  until  it  was  granted  in  the 
years  mentioned  above.  In  Nebraska  a  two-thirds  vote  only  was  needed 
from  1866  until  1875.  In  Illinois,  1818-1848,  the  veto  power  was  given  to 
the  Governor  and  Supreme  Court  judges,  to  be  reversed  by  a  majority  vote; 
and  in  New  York,  1777-1821,  the  Governor,  Chancellor  and  Supreme  Court 
judges,  to  be  reversed  by  a  two-thirds  vote.  In  Vermont,  1786-1836,  a 
suspensory  power  until  the  following  session  was  given  to  the  Governor  and 
Council.  In  the  States  the  tendency  generally  has  been  to  increase  the 
strength  of  the  veto  power  by  making  the  votes  of  two-thirds  of  all  the 
members  elected  requisite  to  override  it,  and  further,  by  giving  the  power 
to  veto  single  sections  of  appropriation  bills.  (Article  on  “Veto”  in  Lalor 
“Cyclopaedia,  III,”  1067.) 
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at  least  thirty  years,  residents  within  the  State  at  least  five 
years  prior  to  the  election.  But  absence  from  the  State  during 
the  period  on  business  of  the  State  or  the  United  States  was 
not  to  render  a  candidate  ineligible. 

In  various  other  particulars,  the  Constitution  departed 
from  the  first  form  of  government.  The  State  was  subdivided 
into  eight  Senatorial  districts,  because  the  old  districts  were 
so  large  that  their  inhabitants  were  unable  to  vote  intelligently 
for  Senators,  inasmuch  as  it  had  often  happened  that  men  who 
were  not  well  known  in  their  communities  received  nomina¬ 
tions,  and  in  some  instances  votes  sufficient  to  elect  were  cast 
under  a  misapprehension  as  to  the  identity  of  the  candidate. 
But,  as  formerly,  all  Senators  were  required  to  be  freeholders. 

The  convention  enlarged  the  judicial  force  of  the  State, 
increasing  the  number  of  justices  of  the  Supreme  Court.  It 
further  provided  for  the  subdivision  of  the  State  into  not  less 
than  four,  nor  more  than  eight  circuits,  and  for  the  appoint¬ 
ment  of  Circuit  judges  by  the  Governor,  subject  to  confirma¬ 
tion  by  the  Senate,  who  were  to  hold  their  offices  by  the  same 
tenure  as  justices  of  the  Supreme  Court,  and  who  were  clothed 
with  the  powers  of  Supreme  Court  justices  at  chambers,  and 
at  nisi  prius  and  in  Courts  of  Oyer  and  Terminer.  When  the 
first  Constitution  was  framed,  the  English  laws  of  criminal 
libel,  which  then  became  the  law  of  the  State,  was  extremely 
narrow,  making  it  the  province  of  the  jury  to  ascertain  whether 
the  so-called  libel  had  been  published,  and  leaving  the  ques¬ 
tion  of  the  fact  of  libel  to  the  Court.  Through  the  efforts  of 
Erskine,  Fox  and  Pitt  the  English  law  had  been  ameliorated  in 
1792.  In  the  case  of  the  People  v.  Croswell,  in  which  the 
defendant  was  indicted  for  a  libel  upon  Thomas  Jefferson, 
President  of  the  United  States,  two  of  the  judges — Kent  and 
Thompson — considered  that  the  truth  should  be  received  in 
evidence,  and  that  the  jury  should  judge  both  of  the  facts  and 
the  law.  The  contrary  view  was  maintained  by  Chief  Justice 
Morgan  Lewis  and  Justice  Brockholst  Livingston.  Kent’s 
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learned  and  exhaustive  opinion  shows  that  before  the  days  of 
the  Star  Chamber  the  common  law  rule  accorded  with  the  view 
so  ably  contended  for  by  Hamilton  of  counsel  for  the  de¬ 
fendant.  There  were,  said  Kent  in  the  Convention  of  1821, 
only  four  judges  on  the  bench  at  the  time ;  and,  the  court  being 
equally  divided,  the  matter  rested  there,  the  defendant  going 
unpunished.  In  April  1804,  the  Legislature  sent  to  the  Coun¬ 
cil  of  Revision  a  bill  framed  along  the  lines  of  Kent’s  opinion 
in  the  Croswell  case.  The  Council  objecting  to  parts  of  the 
bill,  William  W.  van  Ness,  later  a  justice  of  the'Supreme  Court, 
introduced  a  new  bill  which  passed  both  houses  unanimously 
and  became  law  on  April  6,  1805.  This  declared  that  on  the 
trial  of  every  indictment  or  information  for  libel,  the  jury 
should  determine  the  law  and  the  fact  under  the  direction  of 
the  court  in  like  manner  as  in  other  criminal  cases,  and  should 
not  be  directed  to  find  the  defendant  guilty  merely  on  proof 
of  publication,  and  that  in  every  such  prosecution,  the  de¬ 
fendant  might  give  the  truth  in  evidence  as  a  defense.  The 
Convention  of  1821  incorporated  the  substance  of  the  statute 
into  the  organic  law  of  the  State.  This  was  was  one  of  the 
last  causes  argued  in  banc  by  Hamilton.  Of  his  presentation, 
Kent,  in  the  Convention  of  1821,  declared  that  a  more  able  and 
eloquent  argument  was  perhaps  never  heard  in  any  court.  In 
closing  his  opinion  of  the  Croswell  case,  he  adopted  as  per¬ 
fectly  correct  “the  comprehensive  and  accurate  definition  of 
one  of  the  counsel  at  the  bar  (General  Hamilton)  that  the  lib¬ 
erty  of  the  press  consists  in  the  right  to  publish,  with  impunity, 
truth  with  good  motives  and  for  justifiable  ends,  whether  it 
respects  government,  magistracy,  or  individuals.” 

The  convention  also  rectified  an  omission  in  the  first  Con¬ 
stitution  by  making  specific  provision  for  the  amendment  of 
the  new.  Only  one  mode  of  amendment,  however,  was  then 
adopted.  Amendments  were  first  to  be  approved  by  a  majority 
of  the  members  elected  to  each  of  the  two  Houses  and  then 
agreed  to  by  two-thirds  of  all  the  members  elected  to  each 
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House  of  the  succeeding  Legislature.  They  were  then  to  be 
submitted  to  the  electors  qualified  to  vote  for  the  members  of 
the  Legislature  and,  when  ratified  by  a  majority  of  the  electors 
voting  thereon,  were  to  become  part  of  the  constitution. 

Section  9,  of  Article  VII,  of  the  new  Constitution  made  the 
consent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  essential  to  the  pasage  of  every  bill  appro¬ 
priating  the  public  moneys  or  property  for  local  or  private 
purposes,  or  creating,  continuing,  altering  or  renewing  any 
body  politic  or  corporate. 

This  section  records  the  first  public  victory  in  the  State 
over  the  advocates  of  exclusive  franchises  to  individuals  or 
corporations.  The  triumph  became  more  complete  when  pro¬ 
visions  were  inserted  in  the  Constitution  of  1846  requiring 
banking  and  other  private  corporations  to  be  organized  under 
general  laws,  and  forbidding  the  Legislature  to  create  cor¬ 
porations  by  special  act,  or  for  other  than  municipal  purposes. 

At  common  law  the  exercise  of  banking  powers  was  a 
universal  right.  The  common  law  continued  in  existence  in 
the  State  of  New  York  until  1804.  Between  the  date  of  the 
adoption  of  the  first  Constitution  and  that  year,  very  few  bank 
charters  were  granted,  owing  to  the  reluctance  of  Legisla¬ 
tures  to  consent  to  the  issuance  of  paper  money,  the  evils  of 
which  had  caused  much  suffering  during  the  Revolutionary 
period.  In  1804  the  Legislature  of  New  York  made  banking 
a  franchise  or  privilege  dependent  upon  its  grant ;  and  this  un¬ 
fortunate  policy  was  continued  in  the  State  until  the  year  1838, 
when  the  incorporation  of  banks  was  provided  for  by  general 
law. 

While  banking  continued  to  be  a  Legislative  privilege,  and, 
even  before  the  act  of  1804,  when  special  charters  were  sought 
from  the  Legislature,  so  bitter  was  the  spirit  of  faction  that 
charters  were  often  refused  to  applicants  whose  politics  dif¬ 
fered  from  the  politics  of  the  majority  of  the  Legislature. 
Federalists  refused  Republican  applications,  and  Republicans 
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retaliated  in  their  turn.  In  1799,  the  Manhattan  Company, 
whose  promoters  were  Republicans,  obtained  a  charter,  osten¬ 
sibly  as  a  water  company,  but  in  reality  merely  for  the  pur¬ 
pose  of  carrying  on  a  banking  business.  Increased  water  fa¬ 
cilities  were  then  sorely  needed  in  the  city  of  New  York,  and 
the  incorporators  presented  at  Albany  a  charter,  skilfully  de¬ 
vised  by  Aaron  Burr,  containing  one  subsidiary  sentence, 
which  gave  the  company  permission  to  invest  its  surplus  cap¬ 
ital  in  any  business  not  inconsistent  with  the  Federal  or  State 
Constitutions.  Had  the  applicants  boldly  requested  a  bank 
charter  their  request  would  have  been  denied. 

A  few  years  later,  a  company  of  Federalists  sought  to 
charter  the  Merchants’  Bank,  but  the  Legislature  refused  to 
grant  a  charter,  on  the  ground  that  the  concession  would  be 
injurious  to  the  Republican  party.  Such  a  proscriptive  abuse 
of  legislative  functions  impelled  capitalists  to  the  employment 
of  corruption  as  the  only  means  left  open  for  the  attainment  of 
their  aims.  Where  partisanship  and  faction  so  degrading  were 
exhibited,  it  was  not  surprising  that  bribery  was  found  to  be 
the  only  efficacious  means  of  extorting  favors  from  political  ad¬ 
versaries.  In  1812,  the  promoters  of  the  Bank  of  America, 
who  were  Federalists,  sought  a  franchise.  The  Republicans  in 
the  Legislature  opposed  it  on  the  plea  that  there  were  too 
many  banks  in  New  York  City;  but  as  the  bank’s  agents  had, 
by  judicious  distribution  of  stock  managed  to  get  a  bill 
through  the  Legislature  despite  charges  of  fraud,  and,  as  it 
was  popularly  known  that  a  majority  of  the  Council  of  Re¬ 
vision,  being  Federalists,  would  approve  the  bill,  Governor 
Tompkins  prorogued  the  Legislature,  alleging  as  the  reason 
of  his  remarkable  action,  that  it  was  openly  asserted  that  legis¬ 
lators  had  been  bribed  to  vote  for  the  bill.  The  factions  and 
corruptions  engendered  by  controversies  over  bank  charters 
led  the  Convention  of  1821  to  adopt  the  section  which  has  been 
cited,  but,  as  Hammond  says,  the  provision  failed  to  remedy 
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the  evil ;  it  simply  required  capitalists  to  buy  up  a  larger  num¬ 
ber  of  members. 

The  Convention  of  1821  was  an  unqualified  victory  for 
popular  rights.  It  sensibly  impaired,  although  it  did  not 
destroy,  the  system  of  central  government  established  by  the 
old  Constitution.  It  enfranchised  a  large  and  deserving  class 
of  citizens ;  it  made  the  Governor  a  real  power  and  differen¬ 
tiated  the  government  more  clearly  into  three  departments, 
executive,  legislative  and  judicial,  all  of  which  were  fused 
under  the  first  charter.  It  rendered  the  Senate  and  the  Gov¬ 
ernor  agents  of  the  people  as  fully  as  the  Assemblymen. 
Although  it  retained  the  framework  of  the  old  judicial  fabric, 
it  increased  the  judicial  force.  It  also  incorporated  into  the 
organized  law  a  fuller  bill  of  rights.  For  the  omnipotent 
Council  of  Appointment,  it  substituted  a  somewhat  complex 
system  of  appointments,  which  had,  at  least,  the  merit  of  dis¬ 
persing  power.  The  secretary  of  State,  comptroller,  treasurer, 
attorney-general,  surveyor-general,  and  commissary-general 
were  appointed  by  the  Senate  and  Assembly,  either  by  sep¬ 
arate  agreement  or  on  joint  ballot.  Mayors  of  cities  were 
chosen  by  the  municipal  Common  Councils.  Justices  of  the 
peace  became  entitled  to  their  commissions  by  analogous  ac¬ 
tion  of  Board  of  Supervisors  and  county  judges,  although  in 
a  few  years  (1826)  these  officers  were  made  elective.  Clerks 
of  courts,  other  than  county  clerks,  were  appointed  by  the 
judges  of  their  respective  courts,  while  sheriffs  and  county 
clerks  were  chosen  by  the  electors  of  their  respective  counties, 
but  were  removable  by  the  Governor,  after  an  opportunity  to 
be  heard  in  their  own  defence. 

The  Constitution  submitted  by  the  delegates  was  adopted 
by  the  people,  as  an  entirety,  in  February,  1822. 

While  but  two  amendments  had  been  made  to  the  Constitu¬ 
tion,  ten  separate  propositions  of  amendment  to  the  second 
Constitution  were  at  different  times  submitted  by  the  Legisla¬ 
ture  to  the  voters  of  the  State,  six  of  which  were  adopted. 
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The  most  important  were  the  amendment  of  1826,  abolishing 
all  property  qualifications  for  white  voters ;  the  amendment 
of  1834,  giving  the  electors  of  the  city  of  New  York  qualified  to 
vote  for  other  municipal  officers  the  right  to  vote  for  mayor, 
thus  taking  away  from  the  Common  Council  of  that  city  the 
appointment  of  that  official ;  and  the  extension  in  1838  of  a  like 
privilege  to  the  voters  in  all  the  cities  of  the  State. 

The  subject  of  the  appointment  of  mayors  of  cities  was 
brought  before  the  Legislature  in  1831,  and  motions  were 
made  in  the  Senate  favoring  the  appointment  of  these  officials 
by  the  Governor,  by  the  Governor  and  Senate  and  also  by  the 
Legislature.  William  H.  Seward,  who  was  then  a  member 
of  the  Senate  from  the  old  Seventh  District,  vigorously  op¬ 
posed  all  these  plans  and  argued  that  the  qualified  voters  of  the 
city  of  New  York  should  elect  the  city’s  chief  magistrate,  and 
that  a  like  right  should  be  extended  to  the  people  of  all  the 
cities  of  the  State. 

The  Constitution  of  1822  remained  in  existence  for  twenty- 
four  years.  During  a  large  part  of  the  time,  the  State  enjoyed 
almost  unexampled  prosperity.  Men  of  great  ability  and  sa¬ 
gacity,  most  of  whom  afterwards  acquired  national  reputation, 
filled  its  gubernatorial  chair.  Its  judiciary  numbered  some  of 
the  most  exalted  names  in  the  annals  of  its  jurisprudence. 
The  advancement  of  the  State  was,  however,  largely  due  to  its 
canal  system,  which  invited  immigration,  augmented  the  rev¬ 
enues  of  the  State,  imparted  value  to  the  land  in  its  middle  tier 
of  counties,  and  summoned  villages  and  towns  into  life.  The 
Appalachian  Range,  which  in  the  States  south  of  New  York 
raises  a  barrier  between  the  Atlantic  Ocean  and  the  Mississippi 
Valley,  falls  away  to  a  level  between  Lake  Erie  and  the  Hud¬ 
son  River.  That  nature  had  made  it  possible  for  the  Great 
Lakes  and  the  Hudson  River  to  be  united  by  a  canal  through 
New  York  State,  had  impressed  far-seeing  men  even  in  the 
eighteenth  century,  but  it  was  reserved  for  De  Witt  Clinton  to 
give  practical  form  to  their  ideas.  Scarcely  had  the  Erie 
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Canal  become  an  accomplished  fact  before  the  idea  of  lateral 
canals  intersecting  the  chain  of  lakes  in  the  centre  of  the  State 
was  conceived,  and  acts  were  passed  for  their  construction. 
After  ten  years  of  use  it  was  found  that  the  Erie  Canal  needed 
enlargement  and  improvement;  and,  in  1835,  a  law  went  into 
effect  which  authorized  the  Canal  Commissioners  to  make  im¬ 
provements  in  the  Canal,  whenever  and  to  such  extent  as  they 
should  deem  desirable.  The  act  clothed  the  commissioners 
with  great  and  perhaps  questionable  powers,  but  it  was  shorn 
of  much  of  its  danger,  as  well  as  its  utility,  by  the  clause 
which  forbade  the  commissioners  contracting  for  any  improve¬ 
ments  the  cost  of  which  could  not  be  defrayed  out  of  the  sur¬ 
plus  revenues  of  the  canals.  As  the  work  of  enlargement  au¬ 
thorized  by  this  act  did  not  proceed  with  sufficient  rapidity  to 
satisfy  public  demands,  the  Legislature  of  1838  took  the  sub¬ 
ject  under  consideration.  The  canal  commissioners  reported 
to  the  Assembly  of  that  year  that,  by  an  expenditure  of  about 
$12,500,000,  the  canal  could  be  made  seventy  feet  in  width  and 
seven  feet  in  depth  and  supplied  with  adequate  gates  and  locks. 
The  Legislature  thereupon  passed  a  bill  which  Governor  Marcy 
approved,  authorizing  the  commissioners  to  borrow  $4,000,000 
on  the  credit  of  the  State  for  the  enlargement  of  the  canal. 
The  act  further  directed  the  commissioners  to  prepare  and  put 
under  contract,  with  as  little  delay  as  possible,  such  portions 
of  the  work  as  were  mentioned  in  their  report  to  the  Assembly, 
and  also  such  other  portions  as,  in  the  opinion  of  the  canal 
board,  would  best  secure  the  completion  of  the  entire  enlarge¬ 
ment  with  double  locks  on  the  whole  line.  Thus  empowered, 
the  canal  commissioners  made  contracts,  pledging  the  State 
treasury  to  an  expenditure  of  $12,500,000,  nearly  all  of  which 
sum  was  made  payable  before  May  1,  1842.  Laws  were  also 
passed  during  these  years  for  improvements  in  the  lateral 
canals,  and  the  public  credit  was  liberally  extended  to  various 
railroad  enterprises,  among  others,  to  the  amount  of  $3,000,000, 
to  the  Erie  Railroad. 
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In  the  following  year  (1839),  the  canal  commissioners 
were  asked  to  revise  their  estimates  and  report  again  to  the 
Legislature.  It  was  then  discovered  that  the  expenditure  nec¬ 
essary  to  complete  the  improvements  on  the  scale  contem¬ 
plated  in  their  previous  report  had  risen  to  $23,000,000 — double 
the  original  estimates;  and  that,  with  the  other  public  im¬ 
provements  undertaken  or  assisted  by  the  State,  the  State  had 
involved  itself  in  a  possible  indebtedness  of  $30,000,000. 
These  facts  were  adverted  to  by  Governor  Seward,  in  his  an¬ 
nual  message  to  the  Legislature  in  1840,  1841,  and  1842,  but, 
true  to  the  policy  of  internal  improvements,  of  which  he  was 
a  life-long  advocate,  the  Governor  argued  in  favor  of  continu¬ 
ing  the  work  which  had  been  undertaken,  but  of  keeping  the 
expenditures  therefor  within  an  amount  the  interest  upon 
which  could  be  paid  from  the  surplus  revenues  of  the  canals. 

These  events  followed  shortly  upon  the  commercial  panic 
of  1837.  The  credit  of  most  of  our  sister  States  was  then  at 
the  lowest  ebb,  and  foreign  confidence  in  all  American  securi¬ 
ties  was  much  weakened  by  the  policy  of  partial  repudiation 
which  had  been  adopted  in  some  of  the  States.  The  revelation 
of  the  canal  commissioners  had  a  disastrous  effect  upon  the 
credit  of  New  York.  Its  stocks  rapidly  depreciated,  money 
could  not  be  borrowed  for  public  uses  for  long  terms,  and  it 
was  with  great  difficulty  that  temporary  loans  could  be  pro¬ 
cured  to  meet  even  the  most  pressing  emergencies. 

In  1842  the  Democrats  secured  the  ascendency  in  the  State 
Legislature.  The  policy  of  their  leaders  was  to  retrieve  the 
credit  of  the  State  by  at  once  stopping  all  improvements  and 
by  levying  taxes  sufficient,  with  the  canal  revenues  to  meet  the 
yearly  interest  on  the  State  debt  and  to  provide  for  the  yearly 
expenses  of  the  State  government.  Under  the  leadership  of 
Michael  Hoffman  a  finance  bill  of  1842,  to  which  the  Governor 
gave  a  reluctant  approval,  was  enacted. 

The  policy  of  this  act,  called  also  the  Suspension  Act,  was 
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summary.  It  put  an  end  to  further  expenditures  for  improve¬ 
ments,  by  suspending  all  work  on  the  canals,  except  such  as 
was  strictly  necessary  in  order  to  preserve  and  render  useful 
what  had  already  been  done.  To  meet  the  State’s  pressing 
necessities,  it  imposed  a  direct  tax  upon  real  and  personal  prop¬ 
erty,  and  authorized  the  issue  of  bonds  and  pledged  the  sur¬ 
plus  canal  tolls  to  the  redemption  of  the  canal  debt.  The 
action  of  the  Legislature  soon  effected  a  marked  improvement 
in  the  credit  of  the  State  and  in  the  value  of  its  stock. 

So  long  as  the  “pay  as  you  go”  policy  of  the  act  of  1842 
was  maintained,  the  completion  of  the  contemplated  enlarge¬ 
ment  of  the  Erie  Canal  became  practically  impossible.  It  was 
not  long,  therefore,  before  the  Democrats  began  to  divide  upon 
the  question  of  maintaining  the  act  of  1842  in  all  its  strictness. 
In  1844,  the  party  was  split  into  two  factions;  one  branch,  the 
Radicals,  or  “Barnburners,”  were  for  rigidly  upholding  the 
system  of  1842  and  applying  all  surplus  tolls  to  the  extinction 
of  the  public  debt.  The  Conservatives,  or  “Hunkers,”  argued 
that  the  surplus  should  be  devoted  to  the  completion  of  the 
public  enterprises  which  had  been  suspended  by  the  act  of 
1842.  But,  whatever  conflicting  opinions  were  held  as  to  the 
desirability  of  finishing  the  incomplete  public  works,  public 
sentiment  was  awakened  to  the  necessity  of  maintaining  the 
policy  of  keeping  part  of  the  canal  revenues  pledged  to  the 
payment  of  the  canal  debt,  and  to  the  necessity  of  limiting  the 
debt-contracting  power  of  the  Legislature.  Resolutions  em¬ 
bodying  these  ideas  were  introduced  into  successive  Legisla¬ 
tures  and  barely  failed  of  the  vote  required  to  permit  their 
submission  to  the  people. 

In  1845  the  Legislature  approved  a  bill  appropriating 
$197,000  from  the  revenues  of  the  canals  to  various  improve¬ 
ments  in  the  Crooked  Lake,  the  Genesee  Valley,  the  Black 
River,  and  the  Erie  canals.  The  bill  was  in  reality  an  effort  to 
undermine  the  statute  of  1842,  and  it  therefore  met  with  a 
prompt  and  emphatic  veto  from  Governor  Wright.  The  fol- 
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lowing  portions  of  the  Governor’s  veto  message  are  quoted, 
because  they  serve  to  explain  the  circumstances  which  led  to 
the  Convention  of  1846: 

“Another  reason  why  I  consider  the  present  an  unfortunate 
time  to  make  this  change  of  policy,  is  the  evidence  before  us 
of  a  determinate  disposition  in  the  public  mind  to  remodel  our 
constitutional  system,  in  reference  to  expenditures  of  this 
description.  Ever  since  the  prostration  of  the  credit  of  the 
State  in  1841,  and  the  consequent  suspension  of  the  public 
works  and  establishment  of  the  financial  system  adopted  by 
the  legislature  of  1842,  the  attention  of  our  people  has  been 
drawn  to  the  necessity  of  some  further  constitutional  protec¬ 
tion  against  the  danger  of  enduring  debt  and  perpetual  tax¬ 
ation.  Extended  discussion  for  two  years  resulted  in  action 
by  the  last  legislature,  originating  and  submitting  to  the 
people,  previous  to  the  last  election,  specific  amendments  to 
the  constitution,  taking  two  most  important  positions  in  ref¬ 
erence  to  the  further  increase  of  our  public  debt  for  these 
objects,  namely: 

1.  That  no-  debt  should  be  hereafter  contracted  for  expend¬ 
itures  like  these,  until  the  law  authorizing  the  loan  should 
have  been  submitted  to  the  people  and  expressly  approved  by 
them,  by  their  direct  votes  at  the  polls,  and 

2.  That  no  law  submitted  to  the  people  for  their  appropria¬ 
tions,  should  contain  authority  to  make  loans  for  but  a  single 
work  or  object  of  expenditure,  and  should  contain  irrepealable 
provisions  for  a  sinking  fund  to  meet  the  interest  and  pay  off 
the  principal  of  the  debt  within  a  specified  period. 

This  legislature,  elected  with  reference  to  these  provisions 
as  amendments  proposed  to  the  constitution  of  the  State,  has 
expressed  its  sense,  the  one  house  by  the  constitutional  vote 
of  two-thirds,  and  the  other  by  a  majority  in  their  favor,  thus 
reflecting  most  truly,  as  I  believe,  the  deliberate  sense  and 
wish  of  a  majority  of  the  people  of  the  State,  the  propositions, 
however  having  failed  to  receive  the  constitutional  vote  of 
two-thirds  of  the  assembly,  cannot  be  submitted  to  the  people, 
according  to  the  provisions  contained  in  the  constitution  for 
its  amendment  and  have  therefore  failed.  This  failure,  to¬ 
gether  with  that  of  other  amendments  similarly  proposed  and 
similarly  failing,  has  secured  the  passage  of  a  law  for  the  call 
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of  a  Convention  of  the  people  of  the  State  to  amend  the 
constitution.” 

Believing  that  the  convention  would  be  held,  the  Governor 
declared  that  the  resumption  of  public  works  and  the  making 
of  new  contracts  would  embarrass  its  proceedings.  The  meas¬ 
ure  not  receiving  the  requisite  vote  in  either  house  to  pass  it 
over  his  veto,  was  defeated. 


CHAPTER  XXX. 

CONSTITUTIONAL  HISTORY. 

The  Convention  of  1846. 

The  first  Constitutional  Convention  ever  assembled  in  this 
State  which  really  deserved  to  be  called  a  People’s  Convention 
was  that  of  1846.  The  deputies,  or  delegates,  in  the  Conven¬ 
tion  of  1777  represented  mainly  the  proprietors  of  great  estates 
and  their  tenants.  The  delegates  to  the  Convention  of  1821 
were  chosen  by  the  same  class,  or  at  least  by  owners  of  real  or 
personal  property.  The  delegates  to  the  Convention  of  1846 
were  elected  on  the  basis  of  almost  universal  suffrage.  The 
truly  popular  origin  of  the  convention  may  serve  to  explain 
its  apotheosis  of  the  notion  that  all  power  emanates  from  the 
people.  The  cardinal  distinction  between  this  convention  and 
all  its  predecessors  is  that  its  work  seems  chiefly  to  be  a  re¬ 
vesting  in  the  people  of  the  State  of  delegated  power.  It  is  re¬ 
markable  less  in  regard  to  the  power  which  it  bestows  than  that 
which  it  resumes.  The  Constitution  of  1777,  like  all  the  early 
State  Constitutions,  gave  the  Legislature  undue  predominance. 
The  Constitution  of  1821  took  away  from  the  Legislature  a 
large  share  of  the  appointing  power  and  vested  it  partially  in 
the  Governor  and  partially  in  the  Senate  and  Assembly.  It 
also  gave  the  Governor  the  right  to  veto  bills  passed  by  the 
two  houses  of  the  Legislature.  But  each  of  these  constitu¬ 
tions  left  the  area  of  legislation  unrestricted.  The  chief  inno¬ 
vation  of  the  Constitution  of  1846  was  in  limiting  the  sphere  of 
legislation.  It  accomplished  this  result  in  two  modes :  In  the 
first  place,  it  deprived  the  Legislature  of  power  to  incur  debts 
or  to  undertake  costly  schemes  of  public  improvement  with¬ 
out  direct  popular  consent,  and  forbade  it  loaning  the  credit  of 
the  State  to  private  capital.  In  the  second  place,  it  removed 
all  fetters  from  industry  and  commerce  by  prohibiting  the 
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granting  of  special  franchises  or  privileges,  and  by  requiring 
that  all  corporations  other  than  municipal  should  be  created 
under  general  laws.  The  restraints  which  the  Constitution 
of  1846  placed  upon  the  legislative  branch  of  the  State  govern¬ 
ment  are  the  most  valuable  service  performed  by  the  conven¬ 
tion.  Articles  VII  and  VIII  of  the  Constitution  of  1846  em¬ 
body  these  provisions.  These  articles  form  a  new  bill  of 
rights,  no  less  important  than  any  which  the  Third  Estate  ever 
wrested  from  monarch  or  nobility.  They  assert  the  suprem¬ 
acy  of  the  people  over  the  Legislature,  of  the  principal  over 
the  agent,  and  add  a  needed  bulwark  against  the  tyranny  of  a 
temporary  majority — one  of  the  greatest  dangers  incident  to  a 
republican  government.  We  are  prone  to  think  that  the  Con¬ 
stitution  of  1846  is  chiefly  memorable  because  it  made  judicial 
and  State  officers  elective ;  but  by  far  its  greatest  contribution 
to  the  political  development  of  the  Commonwealth  is  to  be 
found  in  the  limitations  with  which  it  surrounded  the  legisla¬ 
tive  department.  These  provisions  have  not  checked  the  com¬ 
mercial  or  industrial  progress  of  the  State  nor  rendered  its 
supremacy  uncertain,  but  they  have  saved  it  from  such  gigan¬ 
tic  indebtedness  as  has  hitherto  weighed  upon  the  Nation  and 
still  burden  our  counties,  cities  and  towns. 

The  delegates  convened  at  Albany  on  June  1,  1846.  John 
Tracy  was  chosen  as  president,  and  James  F.  Starbuck,  Henry 
W.  Strong,  and  Francis  Seger  were  the  secretaries.  The  rep¬ 
resentation  was  of  a  high  order,  some  of  the  leading  lawyers 
of  the  State  being  among  the  delegates.  In  the  list1  will  be 

1.  Delegates  to  the  Continental  Convention  of  1846 — President,  John 
Tracy;  Secretaries,  James  F.  Starbuck,  Henry  W.  Strong-,  Francis  Seger; 
Sergeant-at-Arms — Hiram  Allen;  Doorkeeper,  Heman  R.  Howlett.  Albany: 
Ira  Harris,  Peter  Shaver,  Benjamin  Stanton,  Horace  K.  Willard.  Allegany: 
William  G.  Angel,  Calvin  T.  Chamberlain.  Broome:  John  Hyde.  Cat¬ 
taraugus:  George  A.  S.  Crooker,  Alonzo  Hawley.  Cayuga:  Daniel  John 
Shaw,  Elisha  W.  Sheldon,  Peter  Yawger.  Chautauqua:  Richard  P.  Mar¬ 
vin,  George  W.  Patterson.  Chemung-;  William  Maxwell.  Chenango: 
Elisha  B.  Smith, f*  John  Tracy.  Clinton:  Lemuel  Stetson.  Columbia: 
George  C.  Clyde,  Ambrose  L.  Jordan.f*  Cortland :  John  Miller.  Dela- 
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seen  the  names  of  Charles  H.  Ruggles,  later  Chief  Judge  of  the 
Court  of  Appeals;  Michael  Hoffman,  Charles  O’Conor,  Samuel 
J.  Tilden,  Churchill  C.  Cambreleng,  Charles  P.  Daly,  who 
for  forty-one  years  was  a  justice,  latterly  Chief  Justice  of  the 
Court  of  Common  Pleas  of  New  York;  Ira  Harris,  later  a 
prominent  United  States  Senator;  Henry  C.  Murphy,  Charles 
P.  Kirkland,  John  K.  Porter,  Lorenzo  B.  Shepard,  Alvah  Wor¬ 
den,  Ambrose  L.  Jordan,  William  C.  Bouck,  a  former  Governor ; 
James  Tallmadge,  who  had  been  a  delegate  to  the  Convention 
of  1821  ;  and  Samuel  Nelson,  a  former  Chief  Justice  of  the  Su¬ 
preme  Court  of  New  York  and  at  that  time  a  justice  of  the 
Supreme  Court  of  the  United  States. 

The  convention  reported  a  new  Constitution  which  em¬ 
bodied  the  greater  part  of  the  old.  The  radical  changes  re¬ 
lated  to : 

1.  The  canals,  internal  improvements,  public  revenue  and 
public  debts. 

2.  Incorporations. 

3.  The  election  of  State,  judicial  and  local  officers. 

4.  The  enlargement  of  the  number  of  Senate  districts,  and 
the  substitution  of  district  for  county  representation  in  the 
Assembly. 

ware:  Isaac  Burr,  David  S.  Waterbury.  Dutchess:  Peter  K.  DuBois, 
Charles  H.  Ruggles,  James  Tallmadge.  Erie:  Absolom  Bull,  Aaron  Salis¬ 
bury,  Horatio  J.  Stow,*  Amos  Wright.  Essex:  George  A.  Simmons. 
Franklin:  Joseph  R.  Flanders.  Fulton  and  Hamilton:  John  L.  Hutchin¬ 
son.  Genesee:  Samuel  Richmond,  Moses  Taggert.  Greene:  Robert  Dor- 
Ion,  James  Powers.  Herkimer:  Michael  Hoffman,  Arphaxad  Loomis. 
Jefferson:  Azel  W.  Danforth,  Alpheus  S.  Greene,  Elihu  M.  McNiel. 
Kings :  Tunis  G.  Bergen,  Henry  C.  Murphy,  Conrad  Swackhamer.  Lewis  : 
Russell  Parish.  Livingston:  Allen  Ayrault,  William  H.  Spencer.*  Madi¬ 
son:  Benjamin  F.  Bruce,  Federal  Dana.  Monroe:  Frederick  F.  Backus, 
Harry  Backus,  Enoch  Strong.  Montgomery:  John  Bowdish,  John  Nellis. 
New  York:  Stephen  Allen,  William  S.  Conely,  Benjamin  F.  Cornell,  John 
H.  Hunt,f  David  R.  Floyd  Jones,  John  A.  Kennedy,!*  George  S.  Mann, 
Robert  H.  Morris,  Henry  Nicoll,  Charles  O’Conor,  Lorenzo  B.  Shepard,! 
John  L.  Stephens,  Samuel  J.  Tilden,  Solomon  Townsend,  Alexander  F. 
Vache,!*  Campbell  P.  White.  Niagara:  Hiram  Gardner,!*  John  W. 
McNitt.J*  Onedia:  Hervey  Brayton,  Julius  Candee,  Edward  Huntington, 
Charles  P.  Kirkland.  Onondaga:  Cyrus  H.  Kingsley,  David  Munro,  Elijah 
Rhoades,  William  Taylor.  Ontario:  Robert  C.  Nicholas,  Alvah  Worden. 
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5.  The  reorganization  of  the  judiciary  and  reformation  in 
the  system  of  legal  procedure. 

6.  The  method  of  amending  the  Constitution. 

First — The  subject  of  public  improvements  and  public 
debts,  which  was  the  chief  cause  for  the  summoning  of  the 
convention,  is  treated  in  Article  VII  of  the  Constitution  of 
1846.  As  originally  ratified,  the  article  first  provided  for  keep¬ 
ing  the  canals  of  the  State  in  repair.  It  then  applied  $1,300,000 
of  the  surplus  revenues  from  the  canals  every  year  until  1855, 
to  the  liquidation  of  the  principal  and  interest  of  the  canal  debt, 
and  thereafter  devoted  $1,700,000  annually  to  the  same  pur¬ 
poses.  It  set  apart  annually  $350,000,  and,  after  the  extin¬ 
guishment  of  the  canal  debt,  $1,500,000  to  the  redemption  of 
the  principal  and  interest  of  that  part  of  the  State  debt  called 
the  General  Fund  Debt,  which  it  was  claimed  in  the  convention 
had  been  incurred  for  the  canals  and  which  therefore  the  canal 
revenues  ought,  equitably,  to  defray.  As  in  the  Legislatures 
of  1842  and  1844,  so  in  the  convention,  were  to  be  found 
earnest  advocates  for  and  against  the  enlargement  and  comple¬ 
tion  of  the  canals.  With  some,  the  extinguishment  of  the 
debts  in  the  shortest  period,  at  least  within  the  period  contem- 

O range :  John  W.  Brown, f*  Lewis  Cuddeback,  George  W.  Tuthill. 
Orleans:  William  Penniman.  Oswego:  Sereno  Clark, f*  Orris  Hart.f 
Otsego:  Levi  S.  Chatgeld,f  Samuel  Nelson, f*  David  B.  St.  John.  Putnam: 
Gouverneur  Kemble.  Queens:  John  L.  Riker.  Rensselaer:  William  H. 
Van  Schoonhoven,  Perry  Warren,  Abram  Whitbeck.  Richmond:  John  T. 
Harrison.  Rockland:  John  J.  Wood.f  St.  Lawrence:  Bishop  Perkins, 
John  Leslie  Russell,  Jonah  Sanford.  Saratoga:  James  M.  Cook,  John  K. 
Porter.  Schenectady :  Daniel  D.  Campbell. f  Schoharie :  William  C. 
Bouck,f*  John  Gebhard,  Jr.  Seneca:  Ansel  Bascom.  Steuben:  Benjamin 
S.  Brundage,  Robert  Campbell,  Jr.,  William  Kernan.  Suffolk:  Churchill 
C.  Cambreleng,  Abel  Huntington.  Sullivan:  William  B.  Wright.  Tioga: 
John  J.  Taylor.  Tompkins:  Thomas  B.  Sears,  John  Youngs.  Ulster: 
James  C.  Forsyth,  George  G.  Graham.  Warren :  William  Hotchkiss. 
Washington :  Albert  L.  Baker,  Edward  Dodd.  Wayne :  Ornon  Archer, 
Horatio  N.  Taft.  Westchester:  John  Hunter, f*  Aaron  Ward.  Wyoming: 
Andrew  W.  Young.  Yates:  Elijah  Spencer. 

Those  in  the  Convention  who  did  not  sign  the  engrossed  Constitution 
are  marked  thus  (*).  Those  whose  votes  are  not  recorded  on  the  journal 
are  marked  thus  (t).  All  others  voted  in  the  affirmative. 
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plated  by  the  law  of  1842,  was  the  paramount  idea.  Others 
were  animated  by  the  desire  to  see  the  works  completed  and 
enlarged  so  as  to  produce  the  fullest  benefit  to  the  State  and 
to  prevent  the  diversion  of  western  trade  to  other  Atlantic 
ports,  even  at  the  cost  of  delaying  the  liquidation  of  the  debt, 
and  it  was  the  purpose  of  this  class  to  secure  the  provision  out 
of  the  canal  revenues  for  the  requisite  completion  and  en¬ 
largement.  The  constitution  made  provision  for  the  neces¬ 
sary  work,  and  so  fortunate  was  the  State,  that  she  was  able 
to  pay  the  debts  then  charged  upon  the  canal  revenues,  in  as 
short  a  time  as  was  anticipated  by  those  most  desirous  of  see¬ 
ing  them  promptly  extinguished. 

Article  VII  also  directed  that  the  Legislature  should  never 
sell,  lease  or  dispose  of  the  canals  or  the  salt  springs  belonging 
to  the  State. 

But  the  most  important  provisions  of  the  article  were  con¬ 
tained  in  Sections  8  to  14  inclusive,  and  they  have  remained 
substantially  intact  to  the  present  day.  Section  8  forbade  the 
payment  of  money  or  funds  of  the  State  except  in  pursuance 
of  appropriations  by  law;  Section  9  declared  that  the  credit  of 
the  State  should  not  in  any  manner  be  given  or  loaned  to  or  in 
aid  of  an  individual,  association,  or  corporation,  thus  prevent¬ 
ing  subsidies  to  railroads  or  to  other  public  enterprises  orig¬ 
inated  by  private  capital ;  Section  10  empowered  the  Legisla¬ 
ture  to  contract  debts  in  order  to  meet  casual  deficits  or  fail¬ 
ures  in  revenue  or  expenses  not  provided  for,  but  such  debts, 
direct  and  contingent,  singly  or  in  the  aggregate,  should  not  at 
any  time  exceed  one  million  dollars.  Moneys  raised  to  pay 
such  debts  should  be  rigidly  applied  to  the  specific  purposes 
for  which  they  would  be  obtained.  Section  11  declared  that 
these  limitations  should  not  apply  in  extraordinary  emergen¬ 
cies.  The  State  was,  therefore,  left  free  to  contract  debts  in 
any  amount,  in  order  to  repel  invasion,  suppress  insurrection, 
or  defend  itself  in  war ;  but  moneys  raised  for  any  of  these 
objects  should  be  sacredly  devoted  solely  to  their  accomplish- 
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ment.  Section  12  ordained  that,  with  the  exception  of  the 
debts  specified  in  the  tenth  and  eleventh  sections,  the  State 
should  contract  no  debt  except  in  pursuance  of  a  law  specify¬ 
ing  the  sole  work  and  object  for  which  the  debt  is  incurred; 
and  the  law  should  also  provide  for  the  collection  of  a  direct 
annual  tax  sufficient  to  pay  the  interest  on  the  debt  as  it  should 
fall  due  and  the  principal  within  a  period  of  eighteen  years 
from  the  time  when  the  debt  should  have  been  contracted ; 
and  that  every  such  law,  before  it  could  take  effect,  should  be 
submitted  to  the  people  and  be  sustained  by  a  majority  of  all 
the  votes  cast  for  and  against  it.  Even  after  popular  sanction 
has  been  thus  obtained,  the  Legislature  might  repeal  the  law 
or  stop  the  work.  To  prevent  the  enactment  of  such  laws  in 
moments  of  public  excitement,  the  section  provided  that  no 
such  measure  should  be  voted  upon  by  the  people  until  three 
months  should  have  elapsed  since  its  passage  through  the 
Legislature.  Nor  could  a  vote  be  taken  upon  any  such  law 
when  any  other  enactment  or  bill,  or  any  amendment  to  the 
Constitution  was  to  be  voted  upon.  Section  13  provided  that 
every  law  which  imposed,  continued  or  revived  a  tax  should 
distinctly  state  the  tax  and  the  object  to  which  it  was  to  be 
applied,  without  reference  to  any  other  law,  in  order  to  fix 
the  tax  or  object.  Section  14  required  that  the  vote  in  either 
House  upon  all  such  measures  should  be  taken  by  ayes  and 
noes,  which  should  be  entered  on  the  journals,  and  that  three- 
fifths  of  all  members  elected  to  either  House  would  be  neces¬ 
sary  to  constitute  a  quorum  whenever  such  measures  are  to 
be  voted  upon. 

Second — Article  VIII  of  the  Constitution  of  1846  contained 
the  second  class  of  restraints  on  the  State  Legislature,  namely, 
those  which  relate  to  the  creation  of  corporations. 

The  State  had  long  suffered  from  the  evils  of  special  legis¬ 
lation.  The  Constitution  of  1821  supplied  a  partial  remedy 
by  requiring  the  assent  of  two-thirds  of  the  members  elected 
to  every  bill  appropriating  public  money  or  property,  for  local 
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or  private  purposes,  or  creating,  continuing,  altering  or  renew¬ 
ing  any  body  politic  or  corporation.  Mr.  Wheaton,  one  of 
the  delegates  to  the  Convention  of  1821,  offered  a  resolution  in 
that  body  making  it  imperative  on  the  Legislature  to  enact 
general  laws  on  the  subject  of  private  corporations,  but  his 
resolution  was  not  adopted. 

Article  VIII  represents  the  work  of  three  separate  com¬ 
mittees  of  the  Convention  of  1846 — the  committee  on  munic¬ 
ipal  corporations,  the  committe  on  banking  corporations,  and 
the  committee  on  incorporations  other  than  banking  and  mu¬ 
nicipal.  The  reports  of  the  several  committees,  so  far  as 
adopted  by  the  convention,  are  contained  in  the  article.  The 
article  forbids  special  charters  for  private  incorporations,  and 
rendered  the  shareholders  in  a  corporate  enterprise  respon¬ 
sible  for  corporate  debts.  As  was  well  said  in  the  convention : 

“The  people  had  seen  a  system  existing  by  which  the  gov¬ 
ernment  had  granted  to  particular  individuals  special  privi¬ 
leges  which  had  been  refused  to  others,  contrary  to  the  great 
principle  of  equality  among  men.  They  had  seen  not  only  that, 
but  that,  when  these  special  privileges,  which  were  essential  to 
the  very  nature  of  a  corporation  were  exercised,  they  had  the 
further  privilege  of  immunity  from  loss  arising  from  business, 
which  other  individuals  had  not  from  loss  by  their  business.” 

Special  prohibition  of  the  granting  of  special  charters  for 
banking  purposes  was  also  inserted  in  the  article ;  the  Legisla¬ 
ture  was  forbidden  to  sanction  in  any  manner  the  suspension 
of  specie  payments  by  any  person  or  association  issuing  bank 
notes ;  and  was  required  to  provide  for  the  registry  of  all  bills 
issued  to  circulate  as  money  and  for  their  redemption  in  specie. 
Stockholders  in  banks  of  circulation  were  made  individually 
responsible  for  corporate  debts  to  the  extent  of  their  shares, 
and  bill  holders  were,  in  the  event  of  the  insolvency  of  a  bank, 
given  a  preference  over  all  its  other  creditors.  As  the  Dart¬ 
mouth  College  decision  had  placed  all  corporate  charters  there¬ 
tofore  granted  above  revocation,  the  Constitution  wisely  re- 
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served  to  the  Legislature  the  power  of  altering  or  repealing 
such  charters  as  should  be  thereafter  granted. 

Third — Next  in  importance  to  the  restrictions  upon  the 
lawmaking  power  imposed  by  the  Constitution  of  1846  was  the 
change  which  it  made  in  the  system  of  appointment.  The 
first  Constitution  vested  the  power  of  appointment,  in  all  its 
amplitude  to  the  Council  of  Appointment;  the  second  Consti¬ 
tution  clothed  the  Governor  and  the  Senate  with  this  function 
except  in  the  case  of  State  officers,  who  were  to  be  elected  by 
the  two  Houses  of  the  Legislature.  The  policy  of  1846  was  de¬ 
centralization.  It  gave  to  the  people  in  their  several  localities 
the  right  to  elect,  not  only  the  officers  hitherto  appointed  by 
the  Governor,  and  the  State  officials  previously  elected  by  the 
Senate  and  Assembly,  but  also  district  attorneys,  clerks  of 
counties  and,  practically,  all  county,  city  and  village  officers. 
The  power  of  removal,  which  the  Constitution  of  1821  had 
divided  between  the  Governor  and  the  Legislature,  was  re¬ 
tained  in  the  same  hands,  but  the  extent  of  the  power  was 
greatly  increased.  While  the  tendency  in  electing  was  decen¬ 
tralizing,  the  power  of  removal  was  centralized.  The  people 
were  to  elect,  but  either  the  Governor  and  Senate,  or  the 
Legislature  might  remove  for  misconduct  in  office. 

Fourth — The  decentralizing  spirit  of  the  convention  also 
wrought  a  change  in  the  tenure  of  the  Senatorial  office  and  in 
the  mode  of  electing  Senators  and  Assemblymen.  The  State 
was  divided  into  thirty-two  Senatorial  districts,  and  each  dis¬ 
trict  was  to  choose  a  Senator  every  two  years.  County  rep¬ 
resentation  in  the  Assembly  was  abolished  and  district  repre¬ 
sentation  substituted.  The  new  Constitution  directed  that 
members  of  Assembly  should  be  apportioned  among  the  sev¬ 
eral  counties  of  the  State  as  nearly  as  might  be  according  to 
the  number  of  their  respective  inhabitants,  excluding  aliens 
at.d  persons  of  color  not  taxed,  and  should  be  chosen  by  single 
districts.  But  every  county  except  Hamilton  was  insured  at 
least  one  member.  Provision  was  also  made  for  a  new  census 
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and  a  new  reapportionment  every  ten  years.  The  restrictions 
upon  colored  citizenship,  for  the  removal  of  which  Peter  A. 
Jay  had  gallantly  pleaded  in  1821,  were  unfortunately  con¬ 
tinued. 

Fifth — The  new  Constitution  retained  the  Court  of  Im¬ 
peachment,  but  abolished  the  Court  for  the  Correction  of  Er¬ 
rors.  Chancery  Courts,  as  separate  organizations,  also  ceased 
to  exist,  and  the  former  expensive  and  tedious  methods  of 
taking  testimony  in  equity  cases  were  abolished.  In  this  re¬ 
spect  the  New  York  system  thus  improved  upon  the  Federal 
tribunals  the  practice  in  the  United  States  courts  being  to  take 
testimony  in  equity  cases  before  a  master,  who  had  no  power 
to  pass  upon  evidence,  but  had  to  accept  all  evidence,  how¬ 
ever  irrelevant  or  immaterial,  presented  by  either  party,  and 
printed  for  the  use  of  the  court. 

The  Constitution  of  1821  had  abolished  the  former  Supreme 
Court,  and  in  consequence  had  ended  the  terms  of  the  justices 
of  that  court  then  in  office,  among  them  such  jurists  as  Van 
Ness  and  Spencer.  A  like  fate  lay  before  some  eminent  jurists 
in  1846,  for  the  new  Constitution  provided  for  the  creation  of 
a  new  Supreme  Court,  and  invested  it  with  general  jurisdiction 
in  law  and  in  equity.  It  divided  the  State  into  eight  judicial  dis¬ 
tricts,  of  which  New  York  City  was  to  be  one.  The  other  dis¬ 
tricts  were  to  be  bounded  by  county  lines,  and  as  compact  and 
nearly  equal  in  population  as  possible.  Each  district,  except 
the  First,  embraced  many  counties.  Four  Supreme  Court  jus¬ 
tices  were  allotted  to  each  district,  excepting  that  which  was 
coterminous  with  the  city  and  county  of  New  York,  which 
district  was  to  elect  as  many  such  justices  as  the  Legislature 
might  prescribe.  The  term  of  office  was  fixed  at  eight  years. 
The  Constitution  of  1846  established  a  Court  of  Appeals  of 
eight  judges,  four  of  whom  were  to  be  elected  by  the  electors 
of  the  State  for  a  term  of  eight  years,  the  remaining  four  to  be 
selected  by  methods  to  be  provided  by  law  from  the  justices 
of  the  Supreme  Court  having  the  shortest  time  to  serve.  The 
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judges  of  the  Court  of  Appeals  were  to  be  so  classified  that 
one  should  go  out  of  office  every  year;  the  justices  of  the 
Supreme  Court  were  to  be  so  classified  that  one  in  each  dis¬ 
trict  would  go  out  of  office  at  the  end  of  every  two  years. 
Provision  was  also  made  for  supplying  vacancies  in  the  mem¬ 
bership  of  these  tribunals.  Fuller  reviews  of  these  higher 
courts  will  be  found  in  other  chapters. 

The  Constitution  also  authorized  the  establishment  of  tri¬ 
bunals  of  conciliation,  to  hear  cases  voluntarily  submitted  by 
parties  and  to  render  judgment  thereon.  It  required  the  first 
Legislature  convened  after  its  adoption  to  appoint  commis¬ 
sioners  to  revise  the  system  of  practice  in  the  courts ;  this 
resulted  in  the  simplified  system  of  procedure  subsequently 
adopted  in  this  State  and  substantially  copied  in  most  of  our 
sister  States  and  even  in  England.  It  required  the  adoption 
of  similar  measures  to  secure  the  codification  of  the  substan¬ 
tive  law  of  this  State,  but,  although  the  commissioners  charged 
by  the  Legislature  with  this  duty  reported  a  code  of  the  law 
many  years  ago,  so  great  was  the  hostility  it  encountered  from 
the  bar  that  it  was  not  enacted. 

Sixth — While  the  Constitution  of  1822  made  provision  for 
its  amendment  by  legislative  resolutions  approved  by  the 
people,  it  did  not  authorize  the  calling  of  a  Constitutional  Con¬ 
vention.  The  act  of  1845,  disregarding  the  express  language 
of  the  Constitution,  provided  for  the  election  of  delegates  and 
the  holding  of  a  convention.  Two  views  have  been  entertained 
as  to  this  enactment ;  one,  that  although  extra-constitutional, 
it  was  justifiable  as  a  peaceful  revolution.  The  other  up¬ 
holds  its  constitutionality  on  the  ground  that  the  right  of 
amendment  by  convention  is  a  popular  right  underlying  the 
Constitution  of  every  free  people,  and  cannot  be  withdrawn 
from  the  people,  notwithstanding  that  the  Constitution  may 
furnish  other  methods  of  amendment.  This  interesting  dis¬ 
cussion  was  set  at  rest  in  this  State  by  Article  XIII  of  the 
Constitution  of  1846,  which  provides  for  ascertaining  the  pop- 
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ular  desire  for  a  convention,  at  least  once  in  every  twenty 
years,  and  for  the  holding  of  a  convention  at  shorter  intervals 
whenever  the  people  so  will.  Thus  the  Constitution  of  1846 
secured  two  methods  of  amendment,  the  one  by  legislative 
initiative,  sustained  by  popular  vote,  the  other  by  a  conven¬ 
tion.  This  dual  method  is  now  found  in  the  Constitution  of 
many  of  the  States,  and  the  history  of  the  State  of  New  York 
demonstrates  the  practical  value  of  this  dual  plan. 

The  fourteen  articles  which  made  up  the  Constitution  of 
1846  were  submitted  for  popular  approval  as  a  whole.  The 
address  of  the  delegates  in  convention  to  the  people  of  the 
State  well  sums  up  their  work : 

“In  these  fourteen  articles,  they  have  reorganized  the  Leg¬ 
islature  ;  established  more  limited  districts  for  the  election  of 
the  members  of  that  body  and  wholly  separated  it  from  the 
exercise  of  judicial  power.  The  most  important  State  officers 
have  been  made  elective  by  the  people  of  the  State ;  and  most 
of  the  officers  of  cities,  towns  and  counties,  are  made  elective 
by  the  voters  of  the  locality  they  serve.  They  have  abolished 
a  host  of  useless  offices  They  have  sought  at  once  to  reduce 
and  decentralize  the  patronage  of  the  Executive  Government. 
They  have  rendered  inviolate  the  funds  devoted  to  education. 
After  repeated  failures  in  the  Legislature,  they  have  provided 
a  judicial  system,  adequate  to  the  wants  of  a  free  people 
rapidly  increasing  in  arts,  culture,  commerce  and  population. 
They  have  made  provision  for  the  payment  of  the  whole  State 
Debt  and  the  completion  of  the  public  works  begun.  While 
that  debt  is  in  progress  of  payment,  they  have  provided  a 
large  contribution  from  the  canal  revenues  towards  the  cur¬ 
rent  revenues  of  the  State,  and  sufficient  for  that  purpose  when 
the  .State  Debt  shall  have  been  paid ;  and  have  placed  strong 
safeguards  against  the  recurrence  of  debt  and  improvident 
expenditures  of  the  public  money.  They  have  agreed  on 
important  provisions  in  relation  to  the  mode  of  creating  incor¬ 
porations  and  the  liability  of  their  members,  and  have  sought 
to  render  the  business  of  banking  more  safe  and  responsible. 
They  have  incorporated  many  useful  provisions  more  effect¬ 
ually  to  secure  the  people  in  their  rights  of  person  and  prop¬ 
erty  against  the  abuses  of  delegated  power.  They  have  modi- 
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fied  the  power  of  the  Legislature  with  the  direct  consent  of 
the  People,  to  amend  the  Constitution  from  time  to  time,  and 
have  secured  to  the  People  of  the  State,  the  right  once  in 
twenty  years  to  pass  directly  on  the  question  whether  they 
will  call  a  Convention  for  the  revision  of  the  Constitution.’’ 

The  opinion  of  members  of  the  convention  as  to  its  value 
were  many,  and  not,  of  course,  all  in  approval.  Taggart, 
though  he  disapproved  of  some  parts  of  the  Constitution, 
thought  it  improved  on  the  existing  system,  and  he  therefore 
moved  that  the  Constitution  be  read,  adopted  and  signed. 
Patterson,  in  seconding,  hoped  that  it  would  receive  an  unani¬ 
mous  vote,  notwithstanding  its  defects.  Henry  C.  Murphy 
thought  the  good  overbalanced  the  evil;  Worden  favored  it; 
Dana  protested  against  race  distinction;  Chamberlain,  who 
had  voted  against  the  convention,  saw  “bright  spots”  in  the  new 
Constitution  drafted,  and  would  sustain  it  as  a  whole,  though 
he  would  have  preferred  giving  the  people  opportunity  to 
express  their  judgment  upon  each  article;  Ira  Harris  pro¬ 
nounced  the  Constitution  the  best  ever  made ;  Cambreleng  was 
pleased  that  it  clearly  separated  the  legislative,  judicial  and 
executive  departments.  Charles  O’Conor,  on  the  other  hand, 
did  not  hesitate  to  call  the  Constitution  a  signal  failure. 

There  were  many  outside  opinions.  Daniel  Webster,  for 
instance,  wrote  to  Weed  in  November,  1846,  as  follows: 
“There  is  much  in  it  that  is  wrong,  in  my  judgment,  but  then 
there  is  much  in  it  that  is  right,  and  the  good,  I  think,  is  likely 
in  time  to  root  out  the  evil.”  This  would  be  a  desirable  ulti¬ 
mate  result,  but,  as  time  has  shown,  much  even  of  the  good 
that  was  done  has  since  been  undone,  though  most  that  has 
been  undone  was  that  part  which  was  evil.  The  judicial  sys¬ 
tem  was  by  no  means  perfect,  and  the  flaws  soon  became  evi¬ 
dent.  There  were  very  many  who  opposed  the  elective  sys- 
tm  and  especially  a  short-term  judiciary,  dependent  almost 
upon  the  swing  of  the  political  pendulum.  However,  time 
works  with  reformers. 
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The  new  Constitution  was  submitted  to  the  people  on  No¬ 
vember  3,  1846,  the  fourteen  articles  being  grouped  for  ap¬ 
proval  as  a  whole.  The  question  of  the  repeal  of  the  property 
qualification  for  colored  citizens  was,  however,  separately  sub¬ 
mitted.  The  voting  was  as  follows:  For  the  Constitution, 
221,528;  against,  92,436.  For  equal  suffrage  to  colored  per¬ 
sons,  85,306;  against,  223,834. 

Subsequent  to  1867,  when  another  Constitutional  Conven¬ 
tion  was  held,  the  following  questions  were  submitted  to  the 
people : 

1849 —  On  the  adoption  of  a  Free  School  Law: 

For,  249,872;  against,  91,951. 

1850 —  On  the  repeal  of  the  new  School  Law : 

For,  184,208;  against,  209,347. 

1854 — To  provide  for  the  more  speedy  completion  of  the 
canals : 

For  amending  the  Constitution,  185,771  ;  against,  60,526. 

1858 —  Shall  there  be  a  Constitutional  Convention: 

For,  135,166;  against,  141,526. 

1859 —  On  a  loan  of  $2,500,000  to  pay  the  floating  debt: 

For,  125,370:  against,  77,466. 

1860 —  On  equal  suffrage  to  colored  persons : 

For,  197,505 ;  against,  337,934. 

1864 —  Allowing  absent  electors  in  the  military  service  of  the 
United  States  to  vote : 

For,  258,795;  against,  337,934. 

1865 —  Providing  for  appointment  of  five  Commissioners  of 
Appeals : 

For,  56486:  against,  81,532. 

1865 — Act  to  create  State  debt: 

For,  393,1 13;  against,  48,665. 
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CHAPTER  XXXI. 

CONSTITUTIONAL  HISTORY. 

The  Convention  of  1867. 

The  permanent  tenure  of  the  judges  of  the  higher  courts 
was,  perhaps,  the  best  feature  of  the  judiciary  system  under 
the  first  two  State  Constitutions.  Jurists  who  were  indepen¬ 
dent  of  political  or  other  outside  influence  were,  it  was 
thought,  more  likely  to  render  impartial  decisions,  and  dignify 
the  course  of  justice.  During  the  first  seventy  years  of  gov¬ 
ernment  by  the  State,  the  Supreme  Court  bench  reached  such 
wide  and  worthy  repute  that  its  decisions  were  quoted  in 
almost  all  parts  of  the  country.  Those  who  advocated  the  ap¬ 
pointive  system  were  thus  able  to  point  to  many  striking  con¬ 
trasts  between  the  permanent  judiciary  system  of  the  State 
and  the  precarious  system  of  colonial  days.  De  Lancey  was 
the  only  Chief  Justice  of  the  colonial  courts  who  held  office  for 
many  years  on  a  basis  of  permanent  tenure,  quamdui  bene  se 
gesserint.  At  least  one  of  his  associate  justices  was  similarly 
commissioned.  However,  the  sad  experience  of  Governor 
Clinton,  who  found  that  he  could  neither  influence  the  deci¬ 
sions  of  Chief  Justice  de  Lancey  nor  bring  about  his  removal, 
convinced  later  Governors  of  the  folly  in  commissioning  any 
judges  on  other  than  revokable  tenure.  The  English  min¬ 
isters  thought  likewise.  Upon  the  death  of  Chief  Justice  de 
Lancey,  in  1760,  the  Crown  therefore  determined  to  revert 
to  the  old  system  and  permit  no  judge  to  sit  under  a  “good 
behavior”  tenure  of  office.  Chief  Justice  Benjamin  Pratt, 
who  succeeded  James  de  Lancey,  was  content  to  be  com¬ 
missioned  durante  bene  placito ;  but  the  associate  justices,  who 
were  offered  commissions  of  a  like  indefinite  status,  “during 
pleasure,”  at  first  declined  the  office.  They  had  the  support  of 
the  Assembly.  An  act  was  passed  by  both  Assembly  and 
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Council  for  the  appointment  of  a  judiciary  of  permanent 
tenure,  subject  only  to  good  behavior;  and  Acting  Governor 
Colden,  indeed,  gave  his  approval  to  the  measure.  Neverthe¬ 
less,  the  English  ministers  promptly  and  emphatically  con¬ 
demned  the  system,  reprimanded  the  Governor,  and  ordered 
him  not  to  commission  any  judges,  except  on  the  revokable 
basis,  durante  bene  placito.  So,  after  further  demur,  the  puisne 
justices  of  the  colonial  Supreme  Court  accepted  such  commis¬ 
sions,  the  indefinite  system  continuing  until  the  Revolution. 
Upon  the  subject,  Judge  Daly,  in  his  “Judicial  Organization  of 
the  State,”  wrote  thus :  “A  tenure  so  precarious  was  productive 
of  very  injurious  consequences.  It  not  only  lessened  the  inde¬ 
pendence  of  the  judges,  but  as  they  were  generally  members 
of  the  Council  and  consequently  mixed  up  with  all  the  political 
questions  of  the  day,  they  were  liable  to  be  removed,  and  many 
were  removed  upon  the  change  of  parties.” 

The  first  State  Constitution  remedied  this,  though  the  new 
system  was  faulty  and  gave  too  much  power  to  the  Council 
of  Appointment.  It  is  fortunate,  indeed,  that  authority  to 
remove  judges  of  the  upper  courts  was  not  vested  in  the  Coun¬ 
cil  of  Appointment,  which,  for  acts  of  pitiless  “machine” 
tyranny  has  never  been  surpassed  in  the  annals  of  the  State. 
This  “political  guillotine”  was  constantly  busy.  Inferior  mag¬ 
istrates  were  often  made  to  feel  its  fatal  power.  When,  in 
1804,  Radcliffe  resigned  his  place  in  the  Supreme  Court,  the 
Council  raised  Ambrose  Spencer,  the  attorney-general,  to  his 
office  and  deposed  Van  Ness,  a  young  Federalist  lawyer  of 
eminence,  from  the  office  of  surrogate  of  Columbia  County ; 
yet  this  same  Van  Ness,  notwithstanding  his  removal  as  surro¬ 
gate,  was  judged  worthy  to  sit  alongside  Spencer  in  the  Su¬ 
preme  Court  in  later  years.  Van  Buren,  who  was  appointed 
surrogate  of  the  same  county  in  1808,  underwent  similar  depo¬ 
sition  in  1813,  when  the  Federalists  obtained  control  of  the 
Council.  This  system  of  reprisals  was  maintained  until  the 
second  Constitution  abolished  the  Council  of  Appointment. 
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The  framers  of  that  organic  law  might  well  have  provided  that 
the  chancellor  and  judges  of  the  Supreme  Court  should  hold 
their  offices  during  good  behavior,  and  have  abolished  the 
early  age  retirement.  A  further  mistake  was  made  in  limiting 
the  term  of  office  of  county  judges  to  five  years.  The  defects 
which  the  Convention  of  1846  found  in  the  judicial  system 
were,  according  to  Judge  Charles  P.  Daly  (as  stated  by  him  in 
a  speech  which  he  made  in  the  Convention  of  1867),  that  the 
union  of  Legislature  and  judges  in  the  Court  of  Errors  was 
incongruous ;  that  a  separate  Court  of  Chancery  was  neces¬ 
sary,  that  the  scheme  devised  in  1821  by  which  one  class  of 
judges  of  the  Supreme  Court  called  circuit  judges,  tried  causes, 
while  another  class  heard  appeals,  had  worked  badly  and  been 
universally  condemned ;  and  that  a  single  Supreme  Court  of 
three  judges,  holding  sessions  at  four  different  places  in  the 
State  was  insufficient  for  public  business  and  inconvenient  to 
the  profession.  The  remedy  adopted  in  1846  was  the  creation 
of  a  Supreme  Court  of  many  branches,  with  numerous  judges 
sitting  simultaneously  in  different  parts  of  the  State,  and  a 
Court  of  Appeals,  one-half  of  whose  members  sat  for  eight 
years  while  the  other  half  changed  every  year,  and  it  was 
vainly  hoped  that  by  the  establishment  of  Courts  of  Concili¬ 
ation  that  the  volume  of  litigation  would  be  diminished.  But 
the  solution  attempted  in  1846  proved  no  panacea,  for  litiga¬ 
tion  grew  in  amount,  reported  cases  multiplied  beyond  antici¬ 
pation,  and  suitors  rarely  resorted  to  arbitration  of  their  dif¬ 
ferences.  Besides  reconstituting  the  courts,  the  convention 
made  the  judges  elective,  and  required  their  election  at  short 
intervals,  with  the  mistaken  idea  of  making  them  directly  re¬ 
sponsible  to  the  people. 

The  disordered  condition  of  the  finances  of  the  State  an¬ 
tecedent  to  the  act  of  1842,  and  the  necessity  for  making  that 
law  irrepealable  by  the  enactment  of  a  constitutional  pledge 
of  State  revenues  to  the  redemption  of  the  State  debt,  and  for 
putting  a  constitutional  check  upon  the  loan  of  State  credit  to 
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private  capital,  were  the  chief  motives  for  the  popoular  ref¬ 
erendum  in  favor  of  a  convention.  Deeper  and  more  general 
causes  than  widespread  desire  to  get  rid  of  debt  were  simul¬ 
taneously  at  work,  and  these  causes  profoundly  influenced  the 
proceedings  of  the  convention.  In  the  seventy  years  of  its 
existence,  the  political  character  of  the  State  had  undergone  a 
revolution.  The  vote  for  Governor  and  for  Senators  under 
the  first  Constitution  was  limited  to  owners  of  land  in  fee  or 
freehold,  and  in  the  choice  of  Assemblymen  only  property 
holders  participated.  The  suffrage  was  placed  on  a  broad 
foundation  in  1826,  but  it  remained  partly  theoretical  under  the 
second  Constitution.  The  democratic  movements  that  swept 
over  America  within  the  succeeding  twenty  years,  and  were 
felt  in  Europe  also,  produced  a  creed  that  declared  frequent 
popular  election  the  solvent  for  all  political  ills.  The  incum¬ 
bent  of  every  office  should  be  elected  by  the  people,  and  to  pre¬ 
serve  responsibility  to  the  electors,  the  tenure  of  office  should 
be  short.  The  new  cult  attacked  the  judiciary.  Hence,  the 
Convention  of  1846  reported  in  favor  of  electing  judges,  and  of 
substituting  for  the  tenure  of  good  behavior  a  fixed  term  of 
eight  years,  thus  overlooking  the  most  fundamental  consid¬ 
eration — the  independence  of  the  judge — which  is  completely 
attainable  only  with  full  immunity  from  removal  during  good 
behavior,  with  a  reasonable  age  limit,  whether  the  removing 
power  be  Governor,  Legislature,  or  people. 

This  was  the  most  radical  change  proposed  by  the  conven¬ 
tion.  The  members  of  the  judiciary  committee,  numbering 
some  of  the  most  eminent  lawyers  of  the  State,  among  them 
David  Dudley  Field,  Charles  O’Conor,  Charles  H.  Ruggles  and 
John  W.  Brown,  were  not  in  accord  in  their  views  as  to  the 
reconstitution  of  the  judicial  system.  This  part  of  the  work 
of  the  convention  was  largely  a  matter  of  compromise,  and  was 
pronounced  by  O’Conor  a  “signal  failure.”  The  Court  of 
Impeachment  was  preserved,  with  the  substitution  of  the 
judges  of  the  Court  of  Appeals  for  the  chancellor  and  the  Su- 


CONSTITUTIONAL  HISTORY 


695 


preme  Court  judges ;  but  the  ancient  Court  of  Errors  was  abol¬ 
ished.  A  clearer  notion  of  the  distinction  between  legislative 
and  judicial  functions  had  developed  since  this  tribunal,  partly 
modelled  on  the  English  House  of  Lords,  was  created,  and 
legislative  duties  had  grown  to  be  more  engrossing.  It  was 
said  that  the  court  had  never  declared  an  act  of  the  Legisla¬ 
ture  invalid,  and  how,  it  was  asked,  could  Senators  who  had 
taken  part  in  framing  laws  be  expected,  as  members  of  the 
Court  of  Errors,  to  pronounce  unfavorable  judgment  upon 
their  own  work?  The  Council  of  Revision  had  a  substantial 
veto  upon  legislation,  but  the  second  Constitution,  although 
it  had  abolished  that  council,  had  provided  no  corresponding 
check,  for  the  chancellor  and  the  Supreme  Court  judges 
formed,  in  the  Court  of  Errors,  an  uninfluential  minority.  The 
new  Court  of  Appeals  bore  a  rough  analogy  to  the  former 
Court  of  Errors,  in  consisting  partly  of  judges  elected  at  large, 
and  partly  of  judges  designated  from  the  Supreme  Court 
bench,  the  latter  corresponding  to  the  chancellor  and  the 
judges  of  the  old  Supreme  Court.  All  the  Senators  had  not 
been  lawyers,  and  it  was  not  intended  that  all  the  judges 
elected  at  large  should  be  drawn  from  the  bar.  According  to 
Ruggles,  an  advocate  of  the  plan,  it  was  meant  to  preserve  a 
popular  feature  of  the  old  court,  and  the  presence  of  laymen 
not  educated  in  the  legal  profession  might  in  many  cases  be 
useful.  O’Conor  unsuccessfully  argued  for  a  scheme  to  make 
the  new  court  consist  of  the  Lieutenant-Governor,  eight  to 
twelve  judges  elected  at  large  and  two  judges  of  the  Supreme 
Court,  the  latter  to  have  no  voice  in  reviewing  their  own  de¬ 
cisions.  The  office  of  circuit  judge  was  abolished,  for  it  was 
believed  to  be  better,  said  Ruggles,  that  judges  who  assemble 
to  reexamine  the  decisions  at  the  circuits,  should  themselves 
hold  the  circuit  courts,  and  thus  be  brought  into  direct  contact 
with  the  people  and  their  business.  After  a  trial  for  fifty 
years  of  the  substituted  plan,  the  State,  in  1895,  reverted  in  a 
measure  to  the  substance  of  the  old  system  of  circuit  judges — 
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in  the  separation  made  in  that  year  between  Appellate  Divi¬ 
sions  and  other  Supreme  Court  justices. 

The  Convention  of  1846  created  a  new  Supreme  Court,  not 
with  the  malevolent  purpose  of  wreaking  vengeance  on  any 
judge  by  abolishing  his  office,  as  had  been  done  in  1821,  but 
because  the  alteration  of  tenure  rendered  a  new  court  neces¬ 
sary.  For  the  old  term  to  continue  during  good  behavior, 
with  its  absurd  age  limit,  the  convention  unwisely  substituted 
a  short  term  of  eight  years.  In  the  organization  of  the  court, 
the  State  was  divided  into  eight  districts.  All  chancery  and 
common  law  jurisdiction  was  vested  in  this  new  tribunal. 
Intermediate  Appellate  Courts,  designated  as  general  terms, 
were  created,  but  serious  conflict  of  decision  was  made  possible 
by  the  establishment  of  eight  such  courts  with  coordinate 
jurisdiction.  The  duties  and  functions  of  the  circuit  judge 
and  the  chancellor  were  confided  to  the  Supreme  Court  justices 
sitting  either  at  nisi  prius  or  at  special  term.  The  convention 
also  erected  Surrogates’  Courts  into  constitutional  tribunals 
but  scarcely  extended  their  powers. 

When  the  ancient  Court  of  Errors  fell,  there  fell  also  the 
interdict  forbidding  the  chancellor  and  the  Supreme  Court 
judges  from  voting  to  support  their  own  judgments  in  cases 
which  had  previously  come  before  them.  In  the  first  reported 
case  in  the  new  Court  of  Appeals,  the  right  of  a  judge  to  sit 
and  vote  in  review  of  his  own  decisions  was  enunciated.  Judge 
Bronson  advocated  this,  and  some  others  practiced  it,  as  is 
stated  in  the  review  of  the  Court  of  Errors,  q.  v.  That 
human  nature,  even  upon  the  bench,  should  discard  pride  of 
opinion  does  not  conform  with  experience.  All  history  testi¬ 
fies  to  the  inflexibility  of  individual  opinion,  and  there  is  noth¬ 
ing  to  exempt  the  wearer  of  the  ermine  from  subjection  to  the 
general  law.  The  Constitution  had  taken  a  backward  step  in 
expecting  the  judicial  mind  to  emancipate  itself  from  precon¬ 
ceptions.  The  Convention  of  1867,  in  revising  the  judiciary 
article  in  the  light  of  intervening  history — most  interesting 
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history,  since  it  showed  how  far  the  judges  fell  below  this 
impracticable  standard — provided  that  no  judge  or  justice 
should  sit  in  an  Appellate  Court  in  review  of  a  decision  made 
by  him  or  by  any  court  of  which  he  was  at  the  time  a  sitting 
member  ;  and  this  provision  has  ever  since  remained  in  the 
organic  law. 

Mississippi  was,  it  is  stated,  the  first  to  adopt  the  elective 
system  in  constituting  its  judiciary;  provision  for  the  election 
of  all  judges  by  the  people  being  provided  for  by  its  second 
Constitution,  in  1832.  Eleven  other  States  quickly  followed 
the  example  of  Mississippi,  and  between  1850  and  i860  nine 
more  were  added  to  the  list.  Iowa  provided  for  the  election  of 
all  Supreme  Court  judges,  when  framing  its  first  Constitution 
in  1846.  In  i860,  twenty-four  of  the  thirty-four  States  of  the 
Union  had  to  some  extent  introduced  the  elective  system. 
Then  came  the  reaction,  very  many  believing  that  short  terms 
were  inadvisable,  even  if  the  elective  system  should  be  re¬ 
tained  ;  but  several  wishing  for  an  entirely  independent  ju¬ 
diciary,  which  they  felt  was  not  possible,  except  by  the  ap¬ 
pointive  system.  As  was  evidenced  in  the  work  of  the  New 
York  Convention  of  1867,  there  were  many  delegates  who 
opposed  the  elective  system. 

In  accordance  with  Article  13  of  the  Constitution  of  1846, 
the  question  was  submitted  to  the  people  of  the  State,  at  the 
general  election  held  in  1866,  whether  a  convention  should  be 
called  to  amend  and  revise  the  Constitution.  The  question 
was  decided  in  the  affirmative,  by  a  vote  of  352,854  in  favor  of 
a  convention  to  256,364  against  it.  In  the  following  winter 
the  Legislature  of  the  State  passed  a  law  providing  for  the 
election  of  one  hundred  and  twenty-eight  delegates  from  the 
various  Senatorial  districts  of  the  State  and  also  for  the  elec¬ 
tion  of  thirty-two  delegates  for  the  State  at  large.1  The  plan 

-  Convention  of  1867. 

1.  Delegates  to  the  Convention  of  1867 — President,  William  A.  Wheeler; 
Secretary,  Luther  Caldwell ;  Sergeant-at-Arms,  Samuel  C.  Pierce.  At 
large:  Charles  Andrews,*  Henry  D.  Barto,f  Tracy  Beadle,*  Marshall  B. 
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adopted  by  the  Legislature  for  the  election  of  delegates-at-large 
introduced  the  principle  of  minority  representation.  No  elec¬ 
tor  was  permitted  to  vote  for  more  than  sixteen  of  such  dele¬ 
gates  ;  a  provision  which  secured  the  election  of  sixteen  Dem¬ 
ocratic  and  sixteen  Republican  delegates-at-large.  Of  the  dis¬ 
trict  delegates  the  Republicans  had  a  majority;  so  that  they 
were  able  to  elect  the  president  of  the  convention  and,  to  a 
certain  extent,  to  control  its  committees.  The  epoch  was  not 
favorable  for  the  holding  of  a  Constitutional  Convention,  as 
partisan  feeling  then  ran  very  high.  The  conflict  between 
President  Johnson  and  the  Congress  of  the  United  States  had 
reached  its  culmination,  and  the  country  was  disquieted  with 
the  excitement  which  this  contest  had  produced.  The  Presi¬ 
dential  election  was  near  at  hand,  and  it  was  evident  to  polit¬ 
ical  managers  that  slight  circumstances  might  turn  the  scale. 

In  this  convention,  as  in  all  the  earlier  ones,  the  lawyers 
were  in  a  large  majority;  and  among  them  were  some  of  the 


Champlain,  Henry  O.  Chesebro,f  Sanford  E.  Church,!  George  F.  Comstock, 
Erastus  Cooke,*  George  William  Curtis,*  Augustus  J.  H.  Duganne,*  Wil¬ 
liam  M.  Evarts,  Charles  J.  Folger,*  Augustus  Frank,*  Horace  Greeley, 
Jacob  Hardenbergh,!  Ira  Harris,*  Waldo  Hutchins,*  Francis  Kernan, 
George  Law,  John  Magee,  Joseph  G.  Masten,  Henry  C.  Murphy, f  Homer  A. 
Nelson, f  George  Opdyke,*  Alonzo  C.  Paige,  Erastus  S.  Prosser,*  Augustus 
Schell, f  David  L.  Seymour,  Martin  I.  Townsend,*  Joshua  M.  Van  Cott,* 
Smith  M.  Weed,  William  A.  Wheeler.  1st  District:  Erastus  Brooks,  Selah 
B.  Strong,  Solomon  Townsend,*  William  Wickham.t  2nd :  Daniel  P. 
Barnard, t  Walter  L.  Livingston,!  Charles  Lowrey,  John  P.  Rolfe.t  3rd: 
Tennis  G.  Bergen,!  Stephen  I.  Calahan,!  John  G.  Schumaker,!  William  D. 
Veeder.J  4th:  John  E.  Burrill,  Charles  P.  Daly,!  Samuel  B.  Garvin,! 
Abraham  R.  Lawrence,  Jr.  5th:  Elbridge  T.  Gerry,  Nathaniel  Jarvis,  Jr., 
Henry  Rogers,!  Norman  Stratton.*  6th:  Magnus  Gross,!  Frederick  W. 
Loew,  Abraham  D.  Russell,  Gideon  J.  Tucker.!  7th:  James  Brooks, 
Edwards  Pierrepont,  Anthony  L.  Robertson,  Samuel  J.  Tilden.  8th :  John 
E.  Develin,!  William  Hitchman,!  Richard  L.  Larremore,  Claudius  L. 
Monell.  9th :  Robert  Cochran,  Abraham  B.  Conger,!  William  H.  Morris,! 
Abraham  B.  Tappen.  10th  :  Stephen  W.  Fullerton,*  William  H.  Houston,* 
Clinton  V.  R.  Ludington,*  Gideon  Wales.*  nth:  B.  Platt  Carpenter,  John 
Stanton  Gould,*  Francis  Sylvester,*  Wilson  B.  Sheldon.  12th :  Cornelius 
L.  Allen,*  Jonathan  P.  Armstrong,*  John  M.  Francis,*  Adolphus  F.  Hitch¬ 
cock.*  13th:  William  Cassidy,!  Erastus  Corning,!  Amasa  J.  Parker,! 
James  Roy.!  14th:  Manly  B.  Mattice,!  Ezekiel  P.  More,!  Marius  Schoon- 
maker,  Solomon  G.  Young.  15th:  Hezekiah  Baker,*  Judson  S.  Landon,* 
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most  prominent  lawyers  in  the  State.  Horace  Greeley,  George 
William  Curtis  and  Erastus  Brooks  were  also  delegates. 
Some  of  the  ablest  men  in  the  convention  had  been  chosen  as 
delegates-at-large.  Hon.  William  A.  Wheeler  was  elected 
permanent  chairman ;  and  he  presided  very  ably  and  impar¬ 
tially.  The  convention  assembled  on  the  first  Tuesday  of 
June,  1867,  and  terminated  its  labors  on  the  28th  of  February, 
1868. 

Debate  in  the  convention  took  an  exceedingly  wide  range. 
Among  the  topics  which  received  long  and  thorough  discus¬ 
sion  were  the  right  of  colored  citizens  to  vote  on  equal  terms 
with  white  men,  a  subject  which  had  engaged  the  attention  of 
the  conventions  of  1821  and  1846;  female  suffrage;  minority 
representation ;  taxation ;  the  appointment  instead  of  the  elec¬ 
tion  of  judges,  district  attorneys  and  State  officers ;  special 
legislation  ;  emancipation  of  cities  ;  bribery  ;  education  ;  intem¬ 
perance. 


Alembert  Pond ,*  Horace  E.  Smith.*  16th  :  Nathan  G.  Axtell,  George  M. 
Beckwith,*  Andrew  J.  Cheritree,*  Matthew  Hale.*  17th :  William  C. 
Brown,*  Edwin  A.  Merritt.*  Leslie  W.  Russell,*  Joel  J.  Seaver.*  18th : 
James  A.  Bell,*  Marcus  Bickford,*  Edward  A.  Brown,*  Milton  H.  Merwin.* 
19th:  Theodore  W.  Dwight,  Benjamin  N.  Huntington,  Richard  U.  Sher¬ 
man,  George  Williams.*  20th:  Oliver  B.  Beals,*  John  Eddy,*  Elijah  E. 
Ferry,*  Ezra  Graves.*  21st:  Lester  M.  Case,*  Loring  Fowler,*  M.  Lindley 
Lee,  Elias  Root.*  22nd :  Thomas  G.  Alvord,*  Horatio  Ballard,  Patrick 
Corbett,*  L.  Harris  Hiscock  (a),  Frank  Hiscock  (b).  23rd:  John  Grant,* 
Hobart  Krum,*  Samuel  F.  Miller,*  Elizur  H.  Prindle.*  24th  :  Milo  Good¬ 
rich,  Stephen  D.  Hand,*  Oliver  H.  P.  Kinney,*  Charles  E.  Parker.*  25th : 
Ornon  Archer,*  Charles  C.  Dwight,*  Leander  S.  Ketcham,*  George  Rath- 
bun.  26th :  Sterling  G.  Hadley,*  Elbridge  G.  Lapham,*  Meletiah  H.  Law¬ 
rence,*  Angus  McDonald.*  27th :  Elijah  P.  Brooks,*  Abraham  Lawrence,* 
David  Rumsey,  George  T.  Spencer.*  28th :  Freeman  Clarke,*  Lorenzo  D. 
Ely,*  Jerome  Fuller,*  William  A.  Reynolds.*  29th:  Levi  F.  Bowen,*  Ben 
Field,*  Thomas  T.  Flagler,*  Seth  Wakeman.*  30th:  Isaac  L.  Endress,* 
Edward  J.  Farnum,*  John  M.  Hammond,*  William  H.  Merrill.*  31st: 
George  W.  Clinton,*  Israel  T.  Hatch,  Allen  Potter,  Isaac  A.  Verplanck.f 
32nd:  Augustus  F.  Allen,*  Norman  M.  Allen,*  George  Barker,  George  Van 
Campen.* 

Members  of  the  Convention  voting  in  favor  of  the  adoption  of  the  Con¬ 
stitution  are  marked  thus  (*).  Those  opposed,  thus  (f).  All  others  were 
absent,  or  did  not  vote.  Figures  before  names  signify  Senatorial  District. 

(a)  Killed  in  Stanwix  Hall,  June  4,  1867. 

(b)  Elected  June  25,  1867,  to  fill  vacancy. 
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The  convention  proposed  to  abrogate  property  qualifica¬ 
tions  for  colored  voters ;  but  this  proposition,  although  sep¬ 
arately  submitted  to  the  people  at  the  election  of  1869,  was 
defeated ;  282,403  voters  insisting  on  the  retention  of  the  quali¬ 
fications,  and  only  249,802  voting  for  their  abolition.  The  old 
restrictions  on  colored  voters  therefore  continued  in  force  until 
they  were  overridden  by  the  fifteenth  amendment  to  the  Na¬ 
tional  Constitution. 

In  some  respects  the  Convention  of  1867  exhibited  a 
marked  reaction  from  the  decentralizing  spirit  which  animated 
the  Convention  of  1846.  This  disposition  is  chiefly  observ¬ 
able  in  its  treatment  of  the  mode  of  selection  and  term  of  Sen¬ 
ators  ;  in  its  return  to  county  representation  in  the  Assembly, 
partly  abandoned  in  1846;  in  its  lengthening  the  judicial  term 
and  providing  for  the  election  of  the  entire  Court  of  Appeals 
upon  a  general  ticket,  and  its  debates  upon  the  proposition  to 
appoint  State  officers  and  district  attorneys.  Upon  the  other 
hand  the  amendment  which  it  reported,  conferring  increased 
legislative  functions  upon  county  boards  of  supervisors,  was 
a  further  advance  in  the  line  of  decentralization. 

When  the  Convention  of  1845  determined  to  break  the 
State  up  into  thirty-two  Senate  districts,  it  did  so  in  obedience 
to  the  demand  of  localities  for  separate  representation  in  each 
house.  It  was  then  seriously  argued  that  under  the  Constitu¬ 
tion  of  1822  candidates  had  been  chosen  to  the  Senate  for 
whom  voters  never  intended  to  cast  their  ballots.  One  illus¬ 
tration  frequently  pressed  into  service  related  to  a  youthful 
candidate  for  Senatorial  honor,  who  was  elected  because  many 
of  his  constituents  in  a  distant  part  of  his  district  had  cast 
their  suffrages  for  him  in  the  belief  that  he  was  another  and 
a  maturer  person  of  the  same  name.  Since  the  development 
of  the  increased  facilities  for  the  dissemination  of  news  which 
later  generations  have  witnessed,  such  mistakes  (if  they  ever 
occurred)  are  rendered  well  nigh  impossible.  As  a  rule,  under 
the  former  system,  with  the  State  subdivided  into  a  small  num- 
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ber  of  districts,  men  of  great  promise,  if  not  of  actual  prom¬ 
inence  were  chosen  to  the  Senate.  Comparison  of  the  lists  of 
the  first  half  of  the  nineteenth  century  with  those  of  recent 
times  show  the  decline  in  the  intellectual  character  of  the 
Upper  House.  Formerly  men  of  the  stamp  of  De  Witt  Clin¬ 
ton,  Ambrose  Spencer,  Martin  Van  Buren,  William  H.  Seward, 
Silas  Wright,  Samuel  Young,  Samuel  Beardsley,  Alonzo  C. 
Paige  sat  in  the  Senate,  but  their  peers  are  not  chosen  to-day 
to  the  same  office.  So  marked  had  the  difference  become,  even 
in  1867,  that  many  of  the  delegates  to  the  Constitutional  Con¬ 
vention  of  that  year  argued  in  favor  of  returning  to  the  small 
number  of  districts  established  in  1822.  Small  districts,  they 
argued,  were  no  more  entitled  to  separate  representation  in 
the  Upper  House  than  counties.  Large  districts  would  invite 
men  worthy  of  representing  the  entire  State  and  banish,  at 
least  from  the  Upper  Chamber,  the  spirit  of  local  jealousies 
and  of  log-rolling  so  potent  in  securing  local  legislation.  To 
exalt  the  dignity  of  the  office,  it  was  proposed  also  to  make 
the  term  four  instead  of  two  years,  vacating  one  seat  in  each 
district  every  year,  thus  ensuring  the  choice  of  one-fourth 
of  the  Senate  at  each  annual  election.  This  plan  had  the  sup¬ 
port  of  the  strongest  minds  in  the  convention,  but  it  was  only 
partially  adopted.  The  Constitution  reported  by  the  conven¬ 
tion  retained  the  thirty-two  Senate  districts,  while  it  length¬ 
ened  the  Senatorial  term  to  four  years.  It  provided  that  the 
first  Senators  elected  under  the  new  Constitution  in  the  dis¬ 
tricts  bearing  odd  numbers  were  to  vacate  their  offices  at  the 
end  of  two  years,  those  in  the  districts  bearing  even  numbers 
at  the  end  of  four  years,  thereby  securing  the  election  of  one- 
half  of  the  Senate  every  second  year. 

When  the  subject  ot  Assembly  representation  came  up  for 
debate,  a  majority  of  the  delegates  voted  to  return  to  county 
representation  as  fixed  by  the  Constitution  of  1821.  The  Con¬ 
stitution  of  1777  had  provided  for  the  election  of  Assembly- 
men  by  counties,  but  it  made  the  size  of  the  Assembly  depen- 
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dent  upon  the  growth  of  population,  fixing  the  minimum 
membership  at  seventy  and  the  maximum  at  three  hundred. 
In  1801  the  Assembly  was  limited  to  one  hundred  members. 
In  1827  the  unit  of  Assembly  representation  was  ordained  to 
be  the  county,  but  the  membership  was  fixed  at  one  hundred 
and  twenty-eight.  A  new  unit  of  representation  was  intro¬ 
duced  in  1846;  the  Assembly  District.  The  Constitution  of 
1846  required  that  members  of  Assembly  should  be  appor¬ 
tioned  among  the  several  counties  by  the  Legislature  as  nearly 
as  might  be  according  to  the  number  of  their  respective  inhab¬ 
itants,  excluding  aliens,  and  that  they  should  be  chosen  by 
single  districts.  It  then  provided  that  every  county  there¬ 
tofore  established  and  separately  organized  (except  the  county 
of  Hamilton)  should  always  be  entitled  to  one  member  of  the 
Assembly,  and  that  no  new  county  should  be  erected  unless 
its  population  should  entitled  it  to  a  member.  This  complicated 
system  was  probably  adopted  because  of  the  clamor  of  small 
districts  for  separate  representation,  and  of  the  reluctance  of 
the  less  populous  counties  to  risk  loss  of  separate  representation 
with  the  growth  of  other  parts  of  the  State  in  population.  But 
one  great  defect  in  this,  the  present  plan,  is  the  impossibility  of 
giving  all  districts  equitable  representation,  so  remains  a  fixed 
quantity.  Either  the  membership  of  the  Assembly  should 
vary  with  the  population,  or  small  counties  should  be  merged 
together  for  purposes  of  Assembly  representation.  An 
extreme  illustration  will  present  the  point:  Population  might 
be  so  distributed  through  the  State  that  the  counties  of  New 
York  and  Kings  would  contain  three-fourths  of  the  enumer¬ 
ated  inhabitants.  Each  of  the  other  fifty-eight  counties  (save 
Hamilton)  would  be  entitled  to  one  seat  in  the  Assembly. 
Fifty-seven  seats  would  therefore  belong  to  the  fifty-eight 
counties,  but  New  York  and  Kings  would  then  have  only 
seventy-one  seats,  which  would  be  much  less  than  their  pro 
rata  share  on  the  basis  of  population. 

An  attempt  was  made  in  the  Convention  of  1867  to  pro- 
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hibit  certain  classes  of  local  and  special  legislation  altogether, 
by  restricting  the  power  of  the  Legislature  to  make  laws  for 
localities  and  by  bestowing  increased  legislative  functions  on 
county  boards  of  supervisors.  Most  of  the  delegates  admitted 
that  special  legislation  was  an  evil  productive  of  confusion, 
log-rolling,  extravagance  and  corruption,  but  the  convention 
did  not  readily  agree  upon  the  remedy.  The  report  of  the 
committee  having  charge  of  this  subject  tended,  in  the  opinion 
of  its  opponents,  too  much  towards  decentralization ;  in  other 
words,  if  adopted,  it  would,  they  thought,  create  sixty  local 
legislatures.  Some,  prominent  among  whom  was  the  late 
Judge  Folger,  were  convinced  that  the  true  remedy  for  special 
legislation  was  to  prohibit  absolutely  the  enactment  of  special 
laws  upon  any  subject.  On  the  other  hand  Professor  Dwight 
pointed  out,  what  has  since  been  the  experience  of  the  State, 
that  special  legislation  could  not  be  utterly  suppressed ;  and 
that,  if  it  were  made  unconstitutional,  it  would  inevitably  be  at¬ 
tained  under  the  guise  of  laws  general  in  form  but  really 
operative  only  in  some  particular  locality,  or  of  laws  passed 
merely  for  the  accomplishment  of  a  special  purpose. 

The  convention  finally  adopted  an  amendment  giving 
boards  of  supervisors  powers  of  legislation ;  but  hardly  any 
section  of  the  new  Constitution  was  more  debated  or  more 
amended  than  the  section  first  proposed  by  the  committee  hav¬ 
ing  charge  of  this  subject.  The  convention  also  voted  an 
amendment  forbidding  special  legislation  in  a  great  variety  of 
cases,  which  is  similar  to  the  amendment  reported  to  the 
Legislature  by  the  Constitutional  Commission  appointed  in 
1872  and  ratified  by  the  people  in  the  fall  of  1873.  It  reported 
also  an  amendment  prohibiting  the  Legislature  from  passing 
any  local  or  private  bill,  unless  notice  of  intention  to  apply 
therefor  should  first  have  been  given  in  a  manner  provided 
by  law,  and  ordained  that  such  notice  should  never  be  waived, 
but  that  the  fact  of  omission  of  notice  should  always  be  open 
to  inquiry.  A  very  similar  amendment  was  adopted  by  the 
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Commission  of  1872,  but  failed  to  become  law,  as  will  be  seen 
later. 

The  only  work  performed  by  the  convention  which  was  ap¬ 
proved  by  the  people  was  its  amendment  of  the  judiciary 
article.  The  new  article  reorganized  the  Court  of  Appeals, 
lengthened  the  term  of  judicial  officers,  and  prepared  two  ques¬ 
tions,  relating  to  the  appointment  or  election  of  judicial  offi¬ 
cers,  for  submission  to  the  people  at  the  election  of  1873,  a 
date  sufficiently  distant  to  allow  the  arguments  for  either 
method  to  be  amply  presented  to  voters.  The  convention 
was  so  nearly  balanced  upon  the  question  of  the  respective 
merits  of  an  appointive  and  an  elective  judiciary  that  it  would 
have  been  unwise  for  a  slender  majority  to  commit  the  con¬ 
vention  to  either  view.  The  question  was,  therefore,  referred 
to  the  people,  who  decided  at  the  annual  election  in  1873,  by 
a  large  majority,  in  favor  of  electing  judges  of  courts  of 
record. 

The  judiciary  committee,  which  was  composed  of  some 
of  the  ablest  lawyers  of  the  convention,  framed  a  judiciary 
article  providing  that  judges  of  courts  of  record  should  hold 
office  during  good  behaviour  or  until  seventy  years  of  age. 
Their  report  proposed  further  that  at  the  general  election  in 
the  year  1870  there  should  be  submitted  to  the  people  under 
proper  provisions,  to  be  determined  by  the  Legislature,  the 
question  whether  future  vacancies  in  the  Court  of  Appeals, 
the  Commission  of  Appeals,  the  Supreme  Court  and  the  Su¬ 
perior  City  Courts  should  be  filled  by  appointment  by  the  Gov¬ 
ernor  with  the  advice  and  consent  of  the  Senate.  This  report 
bore  the  signatures  of  Charles  J.  Folger,  chairman;  William 
M.  Evarts,  Joseph  G.  Masten,  George  Parker,  Joshua  M.  van 
Cott,  Charles  P.  Daly,  Waldo  Hutchins,  Frencis  Kernan,  Theo¬ 
dore  W.  Dwight,  Amasa  J.  Parker,  Charles  Andrews,  Edwards 
Pierrepont  and  Matthew  Hale.  A  minority  report  was  sub¬ 
mitted  by  Milo  Goodrich  favoring  the  election  of  Court  of 
Appeals  judges  for  fourteen  years,  and  of  justices  of  the  Su- 
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preme  Court  for  twelve  years.  Life  tenure,  he  argued,  would 
involve  practical  denial  of  the  benefits  of  the  elective  system. 
He  dissented  from  the  recommendation  of  the  majority,  to 
refer  the  question  of  the  future  election  or  appointment  of 
judges  to  popular  vote. 

The  report  of  the  judiciary  committee  was  exhaustively 
and  ably  debated,  but  was  not  accepted  by  the  convention ;  had 
it  been  so  approved,  it  might  not  have  found  favor  with  the 
people.  It  was  admirably  supported  by  some  of  the  most 
prominent  lawyers  in  the  convention,  but  the  prevailing  opin¬ 
ion  of  the  convention  was  that  a  court  of  last  resort,  composed 
of  four  justices  of  the  Supreme  Court  having  the  shortest  terms 
to  serve,  and  of  four  judges  elected  at  large  throughout  the 
State,  lacked  the  necessary  elements  of  permanence  and  sta¬ 
bility.  Constant  changes  in  the  personnel  had  impaired  its 
efficiency  and  made  its  decisions  uncertain  and  conflicting.  It 
was  found  in  practice  to  take  almost  half  a  year  before  the 
Supreme  Court  justices  could  work  efficiently  with  their  more 
permanent  brethren  of  the  Court  of  Appeals,  and  when  the 
desired  efficiency  was  attained,  they  were  obliged  to  retire  in 
favor  of  new  members  recruited  from  the  court  below.  But 
the  convention  found  criticism  easier  than  constructive  work. 
Various  schemes  were  proposed.  Baker  suggested  a  Court 
of  Appeals  of  nine  members,  to  hold  office  for  twelve  years ; 
Wakeman,  a  Court  of  Appeals  of  seven  members  to  hold  for 
the  same  period,  six  to  be  elected  by  the  people,  the  Chief  Jus¬ 
tice  to  be  appointed  by  the  Governor  and  Senate.  Beckwith 
proposed  that  the  chief  judge  be  appointed  by  the  Governor 
and  Senate  for  fourteen  years,  and  that  six  associate  judges  be 
elected  by  the  people  for  twelve  years.  Rumsey  wished  the 
judges  of  the  existing  Court  of  Appeals  to  be  members  of  the 
new  tribunal.  Judge  Comstock  favored  a  court  of  seven  mem¬ 
bers,  all  to  be  elected  by  the  people  for  fourteen  years,  the 
judges  not  to  hold  office  beyond  the  age  of  seventy,  nor  be 
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eligible  to  reelection.  Pond  suggested  a  Court  of  Appeals  of 
ten  judges,  composed  of  four  elective  members  of  the  existing 
court  and  of  six  additional  judges — each  elector  to  vote  for 
four.  Judge  Landon  proposed  to  abolish  the  Court  of  Appeals 
altogether,  and  make  the  Supreme  Court  the  ultimate  judicial 
tribunal  of  the  State. 

In  the  debate  upon  the  constitution  of  the  Appellate  Branch 
of  the  Supreme  Court,  many  expressed  their  belief  that,  in  the 
creation  of  eight  General  Terms,  the  convention  of  1846 
had  erred.  Eight  coordinate  tribunals,  with  their  di¬ 
vergent  opinions  had  made  the  law  uncertain,  and  had 
increased  the  work  of  the  Court  of  Appeals.  After 
prolonged  and  heated  discussion,  the  convention  voted 
to  reduce  the  number  of  General  Terms  to  four.  There 
was  compromise  in  almost  all  other  recommendations 
made  by  the  judiciary  committee.  The  convention  decided  to 
lengthen  the  judicial  term.  Opinions  were  evenly  divided, 
some  advocating  the  continuance  of  the  eight-year  terms; 
others  proposed  fourteen  years ;  but  the  final  compromise  was 
fourteen  years,  this  decision  being  arrived  at  chiefly  from  the 
knowledge  that  even  under  the  appointive  system,  fourteen 
years  had  been  found  by  experience  to  be  the  average  term  of 
judicial  officers. 

Unquestionably,  the  best  arguments  favored  a  tenure  to  last 
during  good  behavior.  If  fourteen  years  is  the  average  judi¬ 
cial  term,  reason  prompts  the  extension  of  the  term  to  a  life 
tenure,  because  a  life  tenure  does  away  with  the  motives 
which  induce  a  judge  to  seek  reelection  by  corrupt  or  improper 
conduct,  or  by  like  means  to  provide  for  his  future  in  default 
of  reelection.  It  is  clearly  illogical  to  argue  that  if  the  aver¬ 
age  life  tenure  is  fourteen  years  the  term  should  be  fourteen 
years;  a  term  continuing  for  life,  subject  to  good  behavior, 
would  be  much  more  desirable,  though  apparently  this  status 
would  not  average  a  term  of  fourteen  years. 


CONSTITUTIONAL  HISTORY 


707 


Generally  such  delegates  as  favored  the  appointment  of 
judicial  officers  and  a  life  tenure  for  the  judiciary  agreed  in 
urging  the  appointment  of  State  officers  and  of  district  at¬ 
torneys,  but  a  large  majority  of  the  delegates  adhered  to  the 
elective  system.  The  convention,  however,  reported  an 
amendment  to  the  Constitution  requiring  that  the  secretary 
of  state,  comptroller,  treasurer  and  attorney-general  should 
be  chosen  at  the  same  time  as  the  Governor.  This  amend¬ 
ment  found  acceptance  at  the  hands  of  the  Commission  of  1872, 
but,  though  often  mooted,  it  has  never  been  ratified  by  the 
people.  If  such  officers  are  to  continue  to  be  elected,  their 
election  should  unquestionably  be  concurrent  with  that  of  the 
Governor. 

In  reorganizing  the  Court  of  Appeals,  the  delegates  re¬ 
ported  a  section  providing  that  the  court  should  be  composed 
of  a  chief  judge  and  six  associate  judges,  to  be  chosen  by  the 
electors  of  the  State  upon  a  general  ticket,  and  to  hold  their 
offices  for  a  term  of  fourteen  years  from  and  including  the 
first  day  of  January  next  after  their  election.  This  mode  of 
selection,  as  well  as  the  longer  term,  was  a  reaction  from  the 
decentralization  of  1846.  A  commission  was  also  created  to 
decide  the  unfinished  causes  on  the  calendar  of  the  retiring 
Court  of  Appeals.  The  commission  consisted  of  the  four 
judges  of  the  old  court  and  a  fifth  commissioner  appointed 
by  the  Governor  and  confirmed  by  the  Senate.  The  amend¬ 
ment  reorganizing  the  Court  of  Appeals  and  forming  a  Com¬ 
mission  of  Appeals,  and  the  amendment  extending  the  terms 
of  all  other  judges  of  courts  of  record  to  fourteen  years,  were 
ratified  by  the  people  in  the  fall  of  1869.  In  the  following  win¬ 
ter  the  Legislature  passed  an  act  providing  for  the  holding 
of  a  judiciary  election  in  May,  1870,  at  which  the  members  of 
the  new  tribunal  were  chosen.  The  chief  judge  and  two  asso¬ 
ciate  judges  of  the  newly  constituted  court  had  been  among 
the  most  influential  members  of  the  convention.  The  judges 
took  the  oath  of  office  in  July,  1870. 
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The  subject  of  municipal  government  received  much  con¬ 
sideration  in  the  convention.  The  debate  upon  the  conflict¬ 
ing  reports  from  the  committee  on  cities  was  protracted  and 
to  a  certain  extent  partisan.  The  speeches  of  Mr.  Harris, 
chairman  of  the  committee  on  cities,  and  of  Mr.  Opdyke,  also 
a  member  of  the  committee,  presented  the  evils  of  city  gov¬ 
ernment  and  the  remedies  which  were  urged  upon  the  con¬ 
vention  in  a  clear  and  striking  light.  The  majority  report 
advocated  a  great  enlargement  of  the  powers  of  mayors  of 
cities.  It  recommended  that  a  mayor  should  have  power  to 
appoint  heads  of  departments  and  officers  charged  with  the 
administration  of  departments,  and  to  remove  at  his  pleas¬ 
ure  all  his  appointees.  It  proposed  also  to  confer  on  cities 
absolute  power  of  self-government  and  to  forbid  the  Legisla¬ 
ture  from  interfering  with  their  affairs  except  by  passing  gen¬ 
eral  laws.  Mr.  Opdyke,  in  a  minority  report,  urged  the  re¬ 
striction  of  the  elective  franchise  in  local  affairs  as  a  pre¬ 
requisite  to  investing  cities  with  local  self-government.  He 
proposed  that  the  mayor  and  a  portion  of  the  Common  Coun¬ 
cil  should  be  elected  by  citizens  having  the  right  to  vote  for 
State  officers,  and  that  municipal  boards  of  aldermen  and 
comptrollers  should  be  chosen  by  persons  owning  property 
valued  at  not  less  than  one  thousand  dollars.  Such  a  limita¬ 
tion  upon  suffrage  would,  in  his  belief,  be  sanctioned  by  the 
people ;  without  it  he  should  be  constrained  to  vote  against 
every  increase  of  governmental  power  of  cities. 

The  convention  voted  to  report  that  general  laws  should 
be  passed  for  the  organization  of  cities.  It  also  adopted  a 
provision  to  the  effect  that  members  of  Common  Councils 
should  hold  no  other  office  in  cities,  and  that  no  city  officer 
should  hold  a  seat  in  the  Legislature.  Beyond  this,  it  con¬ 
tented  itself  with  a  section,  drafted  by  Henry  C.  Murphy,  the 
purport  of  which  was  that  the  mayor  should  be  chosen  by  the 
electors  of  every  city  as  the  chief  executive  officer;  that  he 
should  have  power  to  investigate  the  acts  of  the  various  city 
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officers  and  the  right  to  examine  them  and  their  subordinates 
on  oath ;  that  he  should  also  have  power  to  suspend  or  re¬ 
move  such  officers,  whether  they  were  elected  or  appointed, 
for  misconduct  in  office  or  neglect  of  duty,  to  be  specified  in 
the  order  of  suspension  or  removal,  but  that  no  such  removal 
should  be  made  without  reasonable  notice  to  the  officer  com¬ 
plained  of  and  an  opportunity  afforded  him  to  be  heard  in  his 
defence. 

The  financial  article  (Article  VIII)  remained  substantially 
as  in  the  Constitution  of  1846;  but  additions  were  made  cover¬ 
ing  certain  questions  and  a  new  section  (15)  was  added,  pro¬ 
viding  that  real  and  personal  property  should  be  subject  to  a 
uniform  rule  of  assessment  and  taxation. 

Space  will  not  permit  a  complete  enumeration  of  the 
changes  which  were  finally  adopted  by  the  convention.  For 
a  full  list  of  these  modifications,  the  Constitution  reported  by 
the  convention  must  be  examined.  A  select  committee  of 
ten,  of  which  Judge  Folger  was  chairman,  was  appointed  to 
draft  an  address  to  the  people.  The  address  describes  the 
character  of  the  changes  which  the  convention  proposed  in 
the  organic  law  of  the  State.  The  new  Constitution  was  sub¬ 
mitted  for  public  ratification  at  the  general  election  of  1869 
and  was  voted  down.  The  vote  in  its  favor  was  223,935  to 
290,456  against  it.  The  only  article  of  the  proposed  new 
Constitution  which  was  approved  by  the  people  was  (as 
already  stated)  the  judiciary  article,  which  was  submitted 
separately,  the  vote  being  247,240  in  its  favor  to  240,442 
against  it.  Two  other  provisions  were  submitted  separately : 
The  proposal  to  abolish  property  qualifications  for  colored 
voters  and  the  proposal  to  subject  real  and  personal  property 
to  a  uniform  rule  of  assessment  and  taxation ;  but  neither  was 
ratified  by  the  people. 
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Commissions  of  1872  and  1876. 

In  Judge  Folger’s  address  to  the  people,  briefly  summariz¬ 
ing  the  work  of  the  Convention  of  1867,  he  commended  atten¬ 
tion  to  the  stringent  provisions  it  had  framed  to  stop  bribery  at 
elections  and  to  check  abuses  in  the  disposition  of  public 
money,  and  its  drastic  measures  to  prevent  corruption  in 
office  and  bribery  of  officials. 

There  was  urgent  need  of  such  constitutional  measures. 
The  demoralizing  effect  of  war  had  become  evident  in  the 
large  centres  of  population.  There  had  been  a  grave  degen¬ 
eration  of  political  and  official  morality  in  the  cities,  and  also 
in  the  Legislature.  The  storm  was  rising  in  New  York  City 
especially,  and  although  some  years  were  destined  to  elapse 
before  the  corrupt  municipal  politicians  were  unseated,  indig¬ 
nation  was  growing,  and  the  citizens  were  slowly  being  or¬ 
ganized  to  combat  the  curse  in  the  city  of  New  York.  Even 
the  bar  and  bench  were  not  free  from  suspicion  of  conniving 
with  the  politicians,  or  of  in  some  measure  being  responsible 
for  the  continuance  of  the  disgraceful  state  of  municipal  af¬ 
fairs.  It  was  openly  remarked  “that  its  (the  bar’s)  glory  and 
dignity  were  gone,  that  it  had  ceased  to  be  a  noble  profession 
and  had  become  merely  a  trade  with  the  rest.”1  The  gravest 
suspicions  were  entertained  against  the  integrity  of  the  ju¬ 
diciary,  and  it  was  widely  believed  that  the  administration  of 
justice  was,  in  New  York  City  at  all  events,  “disgraced  by 
monstrous  improprieties.”2  The  “New  York  Times”  almost 
alone  began  a  crusade  against  the  municipal  government,  the 

_  Constitutional  Commissioners  of  1872  and  1876 

1.  An  address  to  the  members  of  the  bar  of  the  city  of  New  York,  see 
Bar  Association  Report,  1870. 

2.  “History  of  the  Bench  and  Bar  of  New  York”  (1897),  Vol.  I,  p.  193- 
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“ring”  of  local  politicians  who,  before  they  were  finally  un¬ 
seated,  dishonored,  imprisoned,  or  otherwise  removed  from 
possibility  of  again  robbing  the  municipal  coffers,  are  esti¬ 
mated  to  have  misapplied  thirty  millions  of  dollars  of  public 
money.  In  1869  the  “New  York  Times”  vigorously  criticized 
the  bar  for  its  apparent  indifference,  and  urged  it  to  take  steps 
for  its  own  vindication  and  for  the  purification  of  the  bench. 
“If  it  be  supineness,  the  guilty  silence  of  the  lawyers,  as  offi¬ 
cers  of  the  people’s  courts,  which  have  brought  us  to  our 
present  pass,”  declared  the  “Times,”  “it  is  their  reawakened 
public  spirit  and  activity  which  must  help  us  to  a  better  state 
of  things.  ...  We  must  again  proclaim  that  the  bar  must 
lead  the  way.” 

And  the  bar  proved  worthy  of  the  high  moral  purpose  that 
is  normally  associated  with  the  profession.  Just  as  the  law¬ 
yers  of  New  York  City  in  1744  and  later  colonial  days  took 
up  the  cause  of  the  people  against  the  arbitrary,  unscrupulous 
Crown  rule,  just  as  Adriaen  van  der  Donck  in  the  days  of  New 
Netherland  had  used  his  knowledge  of  civil  law  to  free  the 
commonalty  and  the  municipality  from  the  absolutism  of  the 
Dutch  Governors,  so,  in  this  emergency  did  the  worthy  law¬ 
yers  of  New  York — and  they  were  legion,  by  comparison  with 
the  unscrupulous  few  who  were  the  tools  of  the  local  poli¬ 
ticians — band  together,  in  1869,  for  the  public  good.  As  the 
Association  of  the  Bar  they  set  themselves  resolutely  to  free 
not  only  the  bench  and  bar  from  the  stigma,  but  also  the  city 
from  the  network  of  corrupt  influences  in  which  it  was  en¬ 
meshed. 

Through  proper  channels  the  work  of  the  Association 
of  the  Bar  eventually  became  evident.  While  it  cannot  be 
said  that  at  the  outset  the  work  of  the  association  was  seen 
as  an  organized  movement  against  the  Tweed  ring,  for  it  was 
not  until  1871  that  the  popular  uprising  came,  and  the  Associ¬ 
ation  of  the  Bar  had  been  organized  some  months  before 
initiating  a  formal  campaign  against  the  corrupt  municipal 
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power;  yet  Samuel  J.  Tilden  undoubtedly  had  a  particular  un¬ 
stated  purpose  in  mind  when,  at  the  meeting,  in  February, 
1870,  for  the  organization  of  the  association,  he  said :  “The 
bar,  if  it  is  to  continue  to  exist,  if  it  would  restore  itself  to  the 
dignity  and  honor  which  it  once  possessed,  must  be  bold  in 
defence  and,  if  need  be,  bold  in  aggression.”  He  and  other 
“clear-seeing  .  .  .  founders  of  the  association  had  a  thorough 
understanding  of  the  gravity  of  the  situation  with  which  that 
body  would  logically  have  sooner  or  later  to  deal.”  Still,  the 
original  purposes  of  the  association  were,  as  stated  by  Tilden: 
To  elevate  itself ;  to  elevate  its  own  standards ;  and  for  the 
common  and  public  good.  That  was  an  adequate  statement, 
for  publication,  at  that  moment.  But  the  corrupt  character  of 
a  portion  of  the  New  York  judiciary  “was  already  well  known 
to  the  bar,”  and  while  the  Association  of  the  Bar  aimed  at 
the  impeachment  of  certain  judges,  its  action  in  reality  struck 
at  the  vitals  of  the  Tweed  ring. 

The  Association  of  the  Bar  made  its  power  felt  in  the 
Legislature.  To  some  extent  the  work  of  the  municipal  re¬ 
form  was  one  of  the  purposes  of  the  Convention  of  1867.  To 
a  larger  degree  it  entered  into  the  vital  purposes  of  the  Con¬ 
stitutional  Commission  of  1872,  and  it  dominated  the  work  of 
the  Municipal  Commission  of  1876. 

The  Constitutional  Commission  of  1872. 

In  his  annual  message  in  January,  1872,  Governor  Hoffman, 
after  adverting  to  the  proceedings  of  the  recent  Constitutional 
Convention  and  to  the  failure  of  the  people  to  approve  its 
work,  recommended  that  a  non-partisan  commission  of  thirty- 
two  eminent  citizens,  to  be  equally  selected  from  the  two  great 
political  parties,  should  be  appointed  to  propose  amendments 
to  the  Constitution  for  ratification  by  the  Legislature  and  the 
people.  The  message  contained  a  large  number  of  valuable 
suggestions,  nearly  all  of  which  are  to  be  found  in  the  Consti¬ 
tution  reported  by  the  commission. 
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Pursuant  to  the  Governor’s  recommendation,  the  Legisla¬ 
ture  of  1872  passed  an  act  which  the  Governor  approved,  au¬ 
thorizing  him  to  nominate  and  with  the  advice  and  consent  of 
the  Senate  to  appoint  a  commission  of  thirty-two  persons,  four 
from  each  judicial  district  of  the  State,  to  propose  to  the 
Legislature  at  its  next  session  such  amendments  to  the  Consti¬ 
tution  (exclusive  of  the  judiciary  article)  as  the  commission 
might  deem  proper.  The  act  provided  also  the  mode  of  filling 
vacancies  in  the  commission,  the  place  of  its  meeting,  compen¬ 
sation  of  its  members  and  various  other  incidental  matters. 
In  accordance  with  this  enactment  Governor  Hoffman  ap¬ 
pointed  thirty-two  commissioners,  some  of  whom,  including 
George  Opdvke,  William  Cassidy,  Erastus  Brooks  and  Fran¬ 
cis  Kernan,  had  been  delegates  to  the  Convention  of  1867. 
The  commission3  assembled  at  Albany  on  December  4,  1872. 
Robert  H.  Pruyn  "was  chosen  chairman.  Its  sessions  con¬ 
tinued  until  March  15,  1873,  when  it  adjourned  sine  die ,  after 
reporting  a  large  number  of  amendments  to  the  fourteen 
articles  of  the  existing  Constitution  and  two  new  articles :  One 
relating  to  municipal  government,  the  other  to  the  crime  of 
bribery. 

Although  the  powers  of  the  commission  were  not  as  broad 
as  those  of  the  Convention  of  1867,  there  is  a  close  correspond¬ 
ence  in  the  changes  proposed  by  the  two  bodies.  While  the 
Convention  of  1867  at  various  times  brought  a  great  number 
of  topics  under  discussion,  the  actual  outcome  of  its  proceed- 

3.  Constitutional  Commission  of  1872 — Chairman,  Robert  H.  Pruyn. 
1st  District:  George  Opdyke,  Augustus  Schell,  John  J.  Townsend,  John  D. 
Van  Buren.  2nd:  John  J.  Armstrong,  Erastus  Brooks,  Odle  Close,  Benja¬ 
min  D.  Silliman.  3rd :  Robert  H.  Pruyn,  George  C.  Burdett,  William  Cas¬ 
sidy,  Joseph  B.  Hall,  Cornelius  L.  Tracy.  4th:  James  M.  Dudley,  Edward 
W.  Foster,  Samuel  W.  Jackson,  Artemas  B.  Waldo.  5th:  Francis  Kernan, 
Elias  W.  Leavenworth,  Ralph  McIntosh,  Daniel  Pratt.  6th:  John  F. 
Hubbard,  Jr.,  Barna  R.  Johnson,  Jonas  M.  Preston,  Lucius  Robinson.  7th: 
George  B.  Bradley,  Horace  V.  Howland,  Van  R.  Richmond,  David  Rumsey, 
Lysander  Farrar.  8th:  Cyrus  E.  Davis,  Lorenzo  Morris,  Benjamin  Pringle, 
Sherman  S.  Rogers. 
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ings  was  not  as  fruitful  of  amendments  as  the  work  of  the 
commission.  Upon  the  subject  of  legislation,  of  the  Gov¬ 
ernor’s  veto,  and  particularly  of  municipal  reform,  the  Consti¬ 
tution  reported  by  the  Commission  went  much  further  than 
the  Constitution  reported  by  the  convention. 

Like  the  Convention  of  1867,  the  commission  reported  in 
favor  of  the  abolition  of  all  property  qualifications  for  colored 
voters ;  and  it  reported,  substantially,  the  amendment  ex¬ 
cluding  bribers  from  the  exercise  of  the  elective  franchise, 
which  is  to  be  found  in  the  Constitution  adopted  by  the  Con¬ 
vention  of  1867.  The  last  amendment  was  ratified  by  the 
Legislature  and  the  people.  The  commission  proposed  also 
to  increase  the  term  of  Senators  to  four  years  and  to  divide 
the  State  into  eight  Senate  districts,  each  of  which  should 
choose  four  Senators,  one  every  year ;  a  change  which  had 
been  proposed  in  the  Convention  of  1867  but  in  part  voted 
down,  the  Convention  of  1867  agreeing  only  to  increase  the 
Senatorial  term  to  four  years.  The  commission  further  re¬ 
ported  the  prohibition  of  private,  special  or  local  legislation 
in  thirteen  enumerated  cases.  The  clause  containing  these 
restrictions  was  adopted  and  is  now  Section  18  of  Article  III. 
Some  of  the  best  suggestions  of  the  commission  upon  the  sub¬ 
ject  of  legislation  were  not  approved  by  the  Legislature,  and, 
therefore,  were  never  submitted  to  the  people  for  ratification ; 
for  example,  a  section  requiring  that  every  bill  introduced  into 
the  Legislature  should  be  considered  and  read  twice,  section 
by  section,  in  the  Senate  and  Assembly ;  that  every  bill  should 
have  three  readings,  no  two  on  the  same  day ;  that  every  bill 
and  all  amendments  to  it  should  be  printed  and  distributed 
among  the  members  of  each  House  at  least  one  day  before  the 
vote  upon  its  final  passage ;  that  the  question  on  the  final 
passage  should  be  taken  immediately  upon  the  last  reading, 
section  by  section,  and  by  yeas  and  nays  to  be  entered  upon 
the  journals ;  and  that  the  assent  of  a  majority  of  the  members 
elected  to  each  House  should  be  requisite  to  the  passage  of 
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every  bill.  The  purpose  of  Section  18 — which,  unfortunately, 
was  not  approved  by  the  Legislature  and,  therefore,  was  never 
submitted  to  the  people — was  to  inform  the  public  as  to  all 
private  bills  introduced  into  the  Senate  or  Assembly,  and 
thereby  to  secure  to  those  most  interested  in  defeating  the 
passage  of  a  private  bill  ample  opportunity  to  register  their 
opposition  to  it.  This  was  the  first  attempt  in  the  State  of 
New  York  to  adopt  the  principle  of  the  parliamentary  stand¬ 
ing  orders  which  have  proved  an  invaluable  safeguard  in  Great 
Britain  against  the  passage  of  improper  private  or  local  bills. 
In  the  matter  of  private  legislation,  as  well  as  in  ballot  reform, 
the  example  of  Great  Britain  is  worthy  of  emulation.  The 
passage  of  special  legislation  through  Parliament  is  in  the 
nature  of  a  judicial  proceeding.  All  private  or  special  bills 
must  be  filed  sixty  days  before  Parliament  convenes,  and  all 
whose  interests  such  bills  may  affect  adversely  must  be  given 
ample  notice  to  file  objections.  The  promoters  of  all  such 
bills  are  required  to  deposit  sufficient  sums  to  meet  the  ex¬ 
penses  of  the  proceedings.  The  bills  are  then  referred  to 
special  parliamentary  committees  acting  as  judges ;  and  if  the 
objects  of  these  promoters  are  approved,  the  bills  must  be 
made  to  harmonize  with  existing  legislation  before  becoming 
laws. 

The  commission  terminated  the  controversy  which  had 
perplexed  the  conventions  of  1821,  1846  and  1867,  as  to  the 
number  of  members  of  each  House  whose  concurrence  should 
be  necessary  to  pass  a  bill  over  the  Governor’s  veto.  The  pre¬ 
cision  which  it  reported  made  the  consent  of  two-thirds  of 
the  members  elected  to  each  House  essential  to  the  passage  of 
a  vetoed  bill.  It  further  reported  that  no  bill  should  become 
a  law  after  the  final  adjournment  of  the  Legislature,  unless 
approved  by  the  Governor  within  thirty  days  after  the  ad¬ 
journment.  These  modifications  were  adopted  by  two  Legis¬ 
latures  and  by  the  people,  and  form  part  of  the  Constitution. 

Another  and  much  needed  amendment  reported  by  the 
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commission,  which  has  also  found  its  way  into  the  Constitu¬ 
tion,  empowers  the  Governor  to  veto  one  or  more  items  of  an 
appropriation  bill,  while  approving  all  of  its  other  features. 
The  superior  flexibility  of  the  Constitution  of  New  York,  as 
contrasted  with  the  Federal  Constitution,  is  shown  by  this 
amendment.  The  State  has  not  suffered  more  from  improper 
riders  upon  appropriation  bills  than  the  general  Government. 

The  commission  proposed  also  that  the  Governor’s  and 
Lieutenant-Governor’s  term  should  be  increased  to  three 
years.  This  amendment  was  ratified  and  became  part  of  the 
Constitution.  It  also  reported  amendments  to  Article  V, 
which  provided  that  the  comptroller  should  be  elected  at  the 
same  time  with  the  Governor  and  for  the  same  term,  and  that 
the  secretary  of  state,  attorney-general  and  State  engineer  and 
surveyor  should  be  appointed  by  the  Governor  with  the  con¬ 
sent  of  the  Senate,  and  hold  their  offices  until  the  end  of  the 
term  of  the  Governor  by  whom  they  should  be  nominated  and 
until  their  successors  should  be  appointed.  These  amend¬ 
ments  to  Article  V,  not  having  been  favorably  received  by  the 
Legislature,  were  never  voted  upon  by  the  people. 

The  commission  proposed  also  that  a  superintendent  of 
State  prisons  and  a  superintendent  of  public  works  should  be 
appointed  by  the  Governor  with  the  consent  of  the  Senate  for 
the  like  term,  and  that  the  State  treasurer  should  be  chosen 
by  the  Senate  and  Assembly  in  joint  ballot,  to  hold  his  office 
for  three  years,  or  until  his  successor  should  have  qualified. 
Only  two  of  these  provisions  were  adopted  by  two  Legisla¬ 
tures  and  have  met  with  popular  approval ;  namely,  those  re¬ 
lating  to  the  appointment  of  the  superintendent  of  State  prisons 
and  the  superintendent  of  public  works.  These  were  em¬ 
bodied  in  the  Constitution.  The  amendment  in  the  mode  of 
electing  the  treasurer  was  defeated  in  the  Legislature.  The 
commission  also  decided  that  the  lateral  canals  had  outlived 
their  usefulness  and  were  and  would  continue  a  burden  to  the 
State.  They,  therefore,  recommended  a  modification  of  Sec- 
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lion  6,  Article  VIII,  restricting  the  prohibition  upon  the  sale, 
lease  or  other  disposition  of  the  canals  of  the  State  to  the 
Erie,  Oswego,  Champlain  and  Cayuga  and  Seneca.  This 
amendment  became  part  of  the  Constitution. 

The  commission  proposed  also  to  amend  Section  4,  Article 
VIII,  of  the  Constitution,  by  requiring  the  Legislature  by 
general  law  to  conform  all  charters  of  savings  banks  or  institu¬ 
tions  for  savings  to  a  uniformity  of  powers,  right  and  liabil¬ 
ities,  and  that  all  charters  thereafter  granted  for  such  cor¬ 
porations  should  be  made  to  conform  to  such  general  law  and 
to  amendment  thereto.  No  such  corporation  was  to  be  per¬ 
mitted  to  have  capital  stock,  nor  were  the  trustees  to  possess 
any  interest,  direct  or  indirect,  in  the  profits  of  the  corporation 
nor  to  be  interested  in  any  loan  or  use  of  money  or  property  of 
such  corporation.  This  amendment  was  ratified.  The 
amendment  eradicated  an  evil  which  had  sprung  from  the  cre¬ 
ation  of  savings  banks  with  stock,  under  special  charters,  with¬ 
out  proper  restrictions  upon  the  investment  of  their  funds. 
Some  of  these  institutions,  actuated  by  the  desire  to  make 
large  profits  and  declare  handsome  dividends,  had  taken  risks 
entirely  inconsistent  with  the  nature  of  their  business,  to  the 
great  injury  of  depositors;  and  the  temptations  to  such  risks 
was  increased  by  their  having  capital  stock  of  which  the  direc¬ 
tors  or  trustees  could  be  holders. 

Further  amendments  to  Article  VIII  were  reported  by  the 
commission  in  the  shape  of  two  new  and  most  important 
sections  (10  and  11).  Section  10,  in  effect,  prohibited  the 
State  from  loaning  its  credit  or  money  in  aid  of  any  associ¬ 
ation,  corporation  or  private  undertaking,  but  expressly  per¬ 
mitted  appropriations  for  the  benefit  of  the  blind  or  of  the  deaf 
and  dumb  or  of  juvenile  delinquents.  Section  11  prohibited 
every  city,  county,  town  or  village  within  the  State  from  there¬ 
after  giving  any  money  or  property  or  loaning  its  credit  in  aid 
of  any  individual,  association  or  corporation,  or  from  becom¬ 
ing  directly  or  indirectly  the  owner  of  stock  or  bonds  of  any 
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association  or  corporation ;  and  further  prohibited  every  such 
county,  city,  town  or  village  purposes.  The  section  was  not, 
however,  to  preclude  provision  for  aid  or  support  of  the  poor. 

These  sections  were  aimed  at  the  latitudinary  construction 
which  courts,  particularly  those  of  the  United  States,  had 
given  to  the  powers  of  municipalities  and  towns,  and  were 
designed  to  terminate  the  disastrous  system  under  which 
money  and  credit  were  loaned  by  cities  to  railroads  and  other 
private  enterprises.  Similar  constitutional  limitations  were 
adopted  about  the  same  time  in  many  other  States.  A  new 
section  (9)  was  also  added  to  Article  X,  providing  that  no 
officer  whose  salary  is  fixed  by  the  Constitution  should  re¬ 
ceive  any  additional  compensation ;  that  the  compensation  of 
ether  State  officers  should  be  fixed  by  law  and  neither  in¬ 
creased  nor  diminished  during  their  term;  and  that  no  State 
officer  should  receive  and  put  to  his  own  use  any  fees  or  per¬ 
quisites  of  office  or  other  compensation.  Article  III,  relating 
to  the  oath  of  office,  was  also  amended.  Despite  the  stringent 
oath  now  required  from  legislators  and  the  severe  penalties 
enforced  against  all  concerned  in  bribery  at  elections,  the 
offence  contiued  to  be  common. 

All  of  these  amendments  were  subsequently  approved  by 
two  Legislatures  and  ratified  by  the  people. 

The  commission  proposed  two  additional  articles  to  the 
Constitution:  Articles  XV  and  XVI.  Article  XV  related  to 
municipal  reforms.  Article  XVI  related  to  bribery.  This 
article  (wdiich  closely  resembles  Article  XIV,  proposed  by  the 
Convention  of  1867)  was  adopted.  The  article  made  it  a 
felony  for  any  person  holding  office  under  the  laws  of  this 
State  to  receive  any  money  except  his  legal  salary,  or  any  fees 
or  perquisites  or  anything  of  value  or  of  personal  advantage  or 
any  promise  of  either,  for  the  performance  or  non-perform¬ 
ance  of  any  official  act  or  upon  the  express  or  implied  under¬ 
standing  that  his  official  action  is  to  be  influenced  thereby. 
The  article  further  provided  that  any  person  who  should  offer 
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or  promise  a  bribe,  if  it  should  be  received,  would  be  deemed 
guilty  of  a  felony  and  liable  to  punishment.  The  briber 
should  not  be  privileged  from  testifying  upon  any  prosecu¬ 
tion  of  the  officer  for  receiving  such  bribe ;  but  he  should  not 
be  liable  to  civil  or  criminal  prosecution  for  offering  the  bribe 
if  he  should  testify  to  offering  or  giving  it.  Offering  a  bribe, 
even  though  it  be  refused  was  made  a  felony.  The  article 
also  permitted  either  the  briber  or  the  bribed  to  testify  in  his 
own  behalf  in  any  civil  or  criminal  prosecution  for  the  bribery. 
Provision  was  also  made  that  any  district  attorney  failing  to 
prosecute  a  person  amenable  under  this  article  should  be  re¬ 
moved  from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  to  be  heard  in  his  defence.  Expenses  incurred  in 
any  county  investigating  and  prosecuting  any  charge  of 
bribery  or  attempt  at  bribery  within  such  county  were  made  a 
charge  against  the  State,  and  their  payment  by  the  State 
was  required  to  be  provided  for  by  law. 

But  upon  no  topic  before  the  commission  was  there  a  more 
urgent  demand  for  action  than  upon  that  of  municipal  reform. 
The  subject  of  abuses  in  municipal  administrations  was  not 
considered  in  the  Convention  of  1821 ;  for  in  that  day  cities 
were  few  in  number  and  of  comparatively  small  population ; 
and,  as  they  were  managed  by  citizens  possessed  of  property, 
such  abuses  as  have  become  so  familiar  of  late  years  had  no 
existence.  The  opening  of  the  door  of  universal  suffrage  in 
1826  and  the  great  immigration  from  Europe  which  followed 
some  years  later  had,  when  the  Convention  of  1846  assembled, 
injuriously  affected  municipal  administration ;  but  questions 
of  more  urgent  (although  not  of  more  transcendent)  import¬ 
ance  occupied  that  body  till  the  close  of  its  sessions.  The 
continued  flow  of  population  into  cities,  their  increase  in  num¬ 
ber  and  size,  the  relatively  far  greater  increase  in  municipal 
debt  and  municipal  taxation,  the  complicated  and  inconsistent 
character  of  municipal  charters,  the  evil  effects  of  constant 
legislative  interference  and  of  government  by  legislative  com- 
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missions  gave  the  problem  of  city  government  a  significance 
in  the  Convention  of  1867  which  it  had  never  before  possessed ; 
but  that  convention  failed  to  administer  relief,  and  the  people 
failed  to  approve  of  the  few  provisions  which  it  reported.  In 
1870-71,  came  the  exposure  of  the  Tweed  frauds  in  New  York 
City.  Public  sentiment  then  awoke,  investigated  the  disease 
and  demanded  a  remedy.  The  population  of  the  cities  of  the 
State  constituted  one-half  of  all  its  inhabitants,  and  the  valu¬ 
ation  of  property  in  municipalities  amounted  to  three-fourths 
of  that  of  the  whole  State.  While  economy  had  been  steadily 
enforced  in  State  government,  corrupt  and  profligate  expend¬ 
itures  had  characterized  city  administration.  In  the  city  of 
New  York  the  municipal  debt  was  ten  million  dollars  in  1840, 
twelve  million  dollars  in  1850,  eighteen  million  dollars  in  i860, 
seventy-three  million  in  1870,  and  one  hundred  and  seventeen 
million  in  1877;  while  taxation  had  increased  from  less  than 
one-half  of  one  per  cent  in  1816,  or  from  about  thirty-five  one- 
hundredths  of  one  per  cent  in  1836,  to  two  and  sixty-seven 
one-hundredths  per  cent  in  1877,  and  this  increase  was  ex¬ 
clusive  of  the  sums  exacted  every  year  from  property  holders 
in  the  shape  of  special  assessments  upon  property  assumed  to 
be  specially  benefited.  A  corresponding  disproportionate  in¬ 
crease  of  taxation  and  debt  over  population  was  observable 
all  over  the  Union.  According  to  the  report  of  a  commission 
appointed  by  the  Governor  of  Pennsylvania  in  1877,  statistics 
of  the  increase  of  population,  valuation,  taxation  and  indebt¬ 
edness  of  fifteen  of  the  principal  cities  of  the  United  States, 
from  i860  to  1875,  exhibited  the  following  results:  Increase  in 
population,  70.5  per  cent;  increase  in  taxable  valuation,  156.9 
per  cent ;  increase  in  debt,  270.9  per  cent ;  increase  in  taxation, 
363.2  per  cent. 

Apart  from  the  fact  that  cities  have  undertaken  the  per¬ 
formance  of  many  functions  for  the  citizens  which  legitimately 
require  the  disbursement  of  great  sums,  and  that  many  cities 
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have  improperly  lent  their  credit  to  private  enterprises,  the 
causes  of  these  excessive  expenditures  must  be  sought  in  the 
difference  in  the  treatment  of  cities  and  villages  by  the  State ; 
in  the  debasement  of  municipal  suffrage,  the  system  of  legis¬ 
lative  commissions,  and  the  consequent  use  of  public  office  for 
political  or  pecuniary  gain. 

The  policy  of  the  State  in  granting  charters  to  municipali¬ 
ties  has  been  diametrically  opposed  to  its  policy  in  the  organi¬ 
zation  of  villages.  General  laws  were  passed  by  the  Legisla¬ 
ture  for  the  incorporation  of  villages  as  early  as  1847,  and  the 
control  of  the  expenditure  of  money  for  village  purposes  has 
been  universally  retained  in  the  hands  of  the  village  tax¬ 
payers.  On  the  other  hand,  no  general  law  has  ever  been 
enacted  in  this  State  for  the  incorporation  of  municipalities, 
but  legislative  interference  in  municipal  affairs  has  become 
almost  the  rule.  No  city  charter  is  safe  from  legislative 
attack. 

Legislative  interference  in  city  affairs  had  assumed  pro¬ 
tean  shapes,  but  perhaps  its  worst  phase  was  the  appointment 
of  commissions.  In  1857,  the  politics  of  New  York  City, 
always  heavily  Democratic,  were  so  largely  under  the  domina¬ 
tion  of  the  ignorant  and  corrupt  class  and  their  unprincipled 
leaders  that  life  and  property  were  deemed  to  be  in  peril,  and 
a  Republican  Legislature  and  Governor  took  the  control  of 
certain  municipal  departments  from  the  city  and  placed  it  in 
the  hands  of  the  Governor  and  Senate.  The  system  then 
initiated  was  gradually  extended  until  a  large  part  of  the  city’s 
business  was  transacted  at  Albany,  sometimes  by  commis¬ 
sioners  who  were  not  residents  of  New  York  City  but  were 
hostile  to  her  interests.  A  similar  centralizing  policy  was 
drawing  to  the  capital  the  control  of  all  municipalities 
throughout  the  State.  This  was  the  state  of  affairs  when  the 
Convention  of  1867  sat;  and  this  state  of  affairs  accounts,  in 
part,  for  the  inability  of  that  body  to  deal  with  the  municipal 
question.  The  Democrats  of  the  convention  advocated  home 
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rule ;  the  Republicans,  with  much  justice,  insisted  that  some 
of  the  offices  controlled  at  Albany  were  State  and  not  munic¬ 
ipal  offices. 

The  subject  of  municipal  reform  was  therefore,  naturally, 
one  of  the  most  important  topics  before  the  Constitutional 
Commission  of  1872.  As  already  stated,  the  commission 
framed  a  new  article  relating  to  the  subject  of  municipalities 
(Article  XV)  for  addition  to  the  Constitution.  Mr.  Opdyke, 
chairman  of  the  committee  on  municipal  reform,  drew  up,  in 
explanation  of  the  article,  a  report  to  the  Legislature  which 
was  approved  by  the  commission.  According  to  this  report 
the  proper  functions  of  municipal  government  consist  chiefly 
in  keeping  the  streets,  avenues,  parks  and  wharves  of  a  city 
in  proper  condition;  in  the  preservation  of  order;  in  proper 
sanitary  regulations ;  in  the  protection  of  property  from  fire 
and  other  hazards ;  in  the  assessment  and  collection  of  taxes ; 
and  in  the  adoption  of  such  local  laws  as  may  be  deemed  most 
conducive  to  the  comfort  and  material  welfare  of  the  people 
and  to  the  growth  and  prosperity  of  the  city.  The  proper  per¬ 
formance  of  these  duties  could  not,  the  report  declared,  injuri¬ 
ously  interfere  with  the  civil  or  political  rights  of  individuals, 
because  these  rights  are  under  the  guardianship  of  the  State. 
But  in  conformity  with  the  attitude  taken  by  Mr.  Opdyke  in 
the  Convention  of  1867,  the  report  argued  that  under  munic¬ 
ipal  government  it  was  clearly  right  to  vest  in  the  holders  of 
property  the  power  to  check  improper  expenditures  of  money. 
The  report,  therefore,  recommended  the  creation,  in  each  city, 
of  a  Board  of  Audit,  to  be  chosen  by  taxpayers  and  clothed 
with  power  to  restrain  excessive  taxation  and  the  lavish  or 
corrupt  expenditure  of  money.  The  most  important  provi¬ 
sion  of  the  new  article  was  the  creation  of  such  a  Board  of 
Audit. 

The  article  also  conferred  upon  mayors  increased  executive 
powers.  It  provided  that  the  mayor  of  every  city,  with  the 
consent  of  the  Board  of  Aldermen,  should  appoint  heads  of 
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departments,  and  vested  in  him  ample  powers  of  removal.  It 
gave  him  a  veto  over  the  acts  of  the  Board  of  Aldermen 
analogous  to  that  given  to  the  Governor  over  the  Legislature; 
and  it  gave  to  Boards  of  Aldermen  power  to  pass  measures 
over  an  executive  veto,  such  as  is  bestowed  upon  the  Legis¬ 
lature  by  the  Constitution.  The  article  then  proceeded  to  con¬ 
fer  upon  every  city  government  exclusive  legislative  power  in 
all  matters  relating  to  taxation  and  expenditure  for  local  pur¬ 
poses  ;  the  care,  regulation  and  improvement  of  its  streets, 
avenues,  public  grounds,  and  public  buildings,  of  its  supply 
and  distribution  of  water,  of  its  almshouses  and  its  other 
charitable  and  benevolent  institutions,  and  also  such  other 
powers  as  might  be  given  by  law.  The  article  also  required 
the  Legislature  forthwith  to  enact  a  general  law  for  the  gov¬ 
ernment  of  cities,  in  harmony  with  its  terms. 

This  article  did  not  meet  with  the  approval  of  the  Legisla¬ 
ture  to  which  it  was  submitted,  nor  of  any  subsequent  Legis¬ 
lature.  As  legislative  approval  was  a  condition  precedent  to 
its  submission  to  the  people,  the  people  were  not  given  an 
opportunity  to  say  whether  it  ought  to  be  adopted. 

The  Municipal  Commission  of  1876-77. 

Although  municipal  reform  failed  in  1874,  it  was  soon 
again  urged  by  a  statesman  who  had  been  a  member  of  the 
Constitutional  Conventions  of  1846  and  1867.  After  Governor 
Tilden’s  election  as  such  he  submitted  to  the  Legislature  a 
special  message  relating  to  cities.  The  message  stated  that 
the  Convention  of  1846  had  accomplished  nothing  in  the  direc¬ 
tion  of  municipal  reform  beyond  adopting  a  provision  on  the 
last  day  of  its  session  devolving  upon  the  Legislature  the  duty 
of  enacting  laws  to  protect  municipalities  against  excessive 
taxation  and  financial  evils  similar  to  those  from  which  the 
State  had  suffered  prior  to  1846.  After  referring  to  the  fact 
that,  so  far  from  discharging  the  obligation  imposed  by  the 
Constitution,  the  Legislatures  had  in  reality  acted  in  direct 
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opposition  to  their  duty,  and  after  adverting  to  the  alarming 
increase  in  the  debts  of  some  of  the  leading  cities  in  the  State, 
the  Governor  suggested  that  a  commission  should  be  appointed 
for  the  purpose  of  framing  some  permanent  uniform  plan  for 
the  government  of  the  cities  of  the  State.  The  message  was  pre¬ 
sented  to  the  Legislature  on  May  22,  1875.  On  the  same  day 
a  concurrent  resolution  was  adopted  by  the  two  Houses, 
authorizing  the  Governor  to  appoint  such  a  commission,  to  con¬ 
sist  of  not  more  than  twelve  persons,  “whose  duty  it  should 
be  to  consider  the  subject  referred  to  in  said  message,  to  devise 
a  plan  for  the  government  of  cities,  and  to  report  the  same  to 
the  next  Legislature.”  The  commission  was  made  up  equally 
from  the  two  great  political  parties.  Its  members  were 
William  M.  Evarts,  James  C.  Carter,  Oswald  Ottendorfer, 
William  Allen  Butler,  Joshua  M.  Van  Cott,  E.  L.  Godkin, 
John  A.  Lott,  Simon  Sterne,  Henry  F.  Dimock  and  Samuel 
Hand.  The  commission  organized  immediately  after  its  ap¬ 
pointment.  Its  first  meeting  was  held  December  15,  1875, 
and  Mr.  Evarts  was  elected  chairman.  So  great  was  the  task 
undertaken  by  it  that  it  was  unable  to  report  to  the  Legisla¬ 
ture  of  1876.  The  Legislature  of  that  year  therefore  extended 
its  time  to  the  session  of  1877. 

The  report  submitted  by  the  commission  is  a  most  valuable 
contribution  to  the  discussions  respecting  municipal  reform 
and  is  deserving  of  the  most  attentive  study.  It  deals  first 
with  the  evils  existing  in  the  government  of  cities.  These,  it 
argues,  are  two  in  number:  First,  the  accumulation  of  per¬ 
manent  municipal  debt ;  secondly,  the  excessive  increase  of 
the  annual  expenditures  for  ordinary  purposes,  which  is  well 
illustrated  in  the  case  of  New  York  City. 

These  evils  of  municipal  administration  were  declared  to 
flow  largely  from  the  employment  of  incompetent  and  un¬ 
faithful  governing  boards  and  officers.  Without  challenging 
the  integrity,  intelligence  or  loyalty  of  every  official  in  the 
municipal  service,  the  report  justly  asserted  that,  had  the  cities 
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of  this  State  during  the  preceding  twenty-five  years  had  the 
benefit  in  the  various  departments  of  local  administration  of 
the  services  of  competent  and  faithful  officers,  the  aggregate 
of  municipal  debts  would  not  have  been  one-third  of  the 
present  sum  nor  annual  taxation  of  one-half  of  its  present 
amount,  while  the  condition  of  these  cities  in  respect  to  ex¬ 
isting  provisions  for  the  public  needs  would  have  been  far 
superior  to  what  is  actually  exhibited. 

This  evil,  conjoined  with  the  introduction  of  State  and  Na¬ 
tional  politics  into  municipal  affairs  and  the  assumption  by 
the  Legislature  of  direct  control  of  local  questions,  was  de¬ 
clared  to  be  responsible  for  the  almost  desperate  condition  of 
city  government.  The  case  of  New  York  City  was  cited  as, 
of  course,  the  most  striking  example ;  its  debt  had  increased 
from  eighteen  to  one  hundred  and  thirty  millions  since  i860; 
and  the  taxation  for  annual  expenditures  from  nine  to  twenty- 
eight  millions. 

The  remedies  which  the  commission  proposed  were  to  give 
municipalities  exclusive  control  over  local  affairs,  and  to  lodge 
the  choice  of  the  local  guardians  and  the  trustees  of  the  finan¬ 
cial  concerns  of  cities  with  taxpayers  and  rent  payers.  The 
commission  argued  that  the  affairs  of  a  municipality  are 
analogous  to  those  of  a  business  corporation ;  that  unrestricted 
suffrage  has  no  just  place  in  the  determination  of  expenditures 
for  municipal  purposes  out  of  the  money  of  taxpayers ;  that 
this  view  was  in  accordance  with  the  established  policy  of  the 
State  with  regard  to  villages  and  smaller  cities,  and  should  be 
made  applicable  to  all  municipalities.  Summing  up  the  argu¬ 
ment  upon  this  head  the  commissioners  said : 

“The  establishment  of  a  representative  body,  to  be  chosen 
by  taxpayers,  is,  therefore,  the  proper  method  by  which  they 
can  control  the  question  of  expenditure  and  taxation  in  large 
cities;  but  the  provisions  of  the  constitution,  declaring  in 
effect  that  all  elective  officers  are  to  be  chosen  by  universal 
suffrage,  stands  in  the  way  of  such  a  procedure.  .  .  .  The 
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measure  we  recommend  is  not  in  opposition  to  the  principle  of 
general  suffrage  but  in  support  of  it — as  much  so  as  if  the 
sole  duty  of  this  commission  had  been  to  consider  how  that 
principle  could  be  best  preserved  and  perpetuated.  No  surer 
method  could  be  devised  to  bring  the  principle  of  universal 
suffrage  into  discredit,  and  prepare  the  way  for  its  overthrow, 
than  to  pervert  it  to  a  use  for  which  it  was  never  intended 
and  subject  it  to  a  service  which  it  is  incapable  of  per¬ 
forming.” 

The  plan  of  the  commission  for  the  improvement  of  city 
government  may  briefly  be  summarized  :  In  every  city  there 
should  be  a  single  elective  Board  of  Aldermen,  and  elective 
mayor,  clothed  with  the  right  to  appoint  department  chiefs, 
except  the  heads  of  the  department  of  law  and  of  finance,  and 
with  a  qualified  power  of  removal,  reviewable  by  the  Governor. 
A  board  of  finance,  corresponding  to  the  later  Board  of  Esti¬ 
mate  and  Apportionment  in  New  York  City,  should  be  elected 
by  taxpayers  and  rent  payers,  certain  minima  of  taxes  and 
rents  being  established  in  order  to  qualify  voters  in  different 
classes  of  cities.  All  estimates  for  annual  expenditures  should 
be  made  by  this  board,  subject  to  the  mayor’s  approval,  the 
estimates  stating  separately  the  amount  of  moneys  in  the 
treasury  or  receivable  for  city  purposes  and  the  amount  re¬ 
quired  by  taxation.  No  debt  or  liability  should  be  created  in 
the  absence  of  a  prior  appropriation  therefor.  Local  improve¬ 
ments  falling  altogether  upon  the  city  at  large  should  not  be 
undertaken  without  the  consent  of  two-thirds  of  all  the  mem¬ 
bers  elected  to  each  of  the  two  boards.  No  improvement 
charged  exclusively  upon  property  owners  should  be  initiated 
without  a  two-thirds  vote  of  the  Board  of  Aldermen,  and  the 
approval  of  a  majority  in  interest  of  the  land  owners  within 
the  contemplated  district.  No  part  of  the  cost  should  be  paid 
by  the  city  except  with  the  approval  of  two-thirds  of  both 
boards  and  the  consent  of  the  majority  in  interest  of  the 
property  owners  within  the  proposed  assessment  district. 
Municipal  borrowing  power  should  be  restricted,  and  legisla¬ 
tive  assent  to  debt-creation  required.  Sinking  funds  should 
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be  created  and  ten  per  cent,  amortization  installments  raised 
by  annual  taxation.  These  suggestions  of  the  commission 
were  embodied  in  an  article  known  as  Article  XVII.  The 
article  contained  eleven  sections.  It  may  be  found  in  the  Ses¬ 
sions  Laws  of  1877. 

The  commission  proposed  to  liberate  cities  from  legislative 
control  by  Section  8,  but  it  was  averse  to  the  bestowal  upon 
the  mayor  of  exclusive  power  of  appointment  and  removal. 
The  commission  viewed  with  disfavor  constitutional  limita¬ 
tions  forbidding  city  indebtedness,  in  excess  of  a  percentage  of 
assessed  values,  because  the  limitation  might  readily  be  evaded 
by  raising  assessed  values. 

The  suggestions  of  the  Tilden  Commission  were  approved 
bv  the  Legislature  of  1877,  but  were  not  acted  upon  by  the 
succeeding  Legislature,  and  hence  were  never  submitted  to 
the  People.  Possibly  the  attitude  of  Governor  Robinson 
toward  it,  in  1878,  explains  why  the  recommendations  of  an 
important  commission,  with  the  endorsement  of  one  Legisla¬ 
ture,  could  have  been  successfully  “buried”  and  its  submission 
to  the  people  thus  prevented.  Governor  Robinson  had  been 
a  member  of  the  Constitutional  Commission  of  1872,  and  suc¬ 
ceeded  Tilden  as  Governor.  His  annual  message  of  1878  had 
no  emphatic  references  to  the  Tilden  Commission.  Amend¬ 
ments  in  accordance  with  the  report  had,  he  said,  been  ap¬ 
proved  by  the  last  Legislature,  and  would  require  the  approval 
cr  the  existing  Legislature  before  they  could  be  submitted  to 
the  people.  If,  he  added,  “you  see  fit  to  do  so  they  will  be 
referred  to  the  people  for  action  at  the  next  general  election.” 

7  hus,  the  movement  for  a  larger  degree  of  municipal  au¬ 
tonomy  was  checked,  and  did  not  regain  vigor  until  1894, 
when  the  committee  on  cities  of  the  Convention  of  1894  pro¬ 
posed  a  new  article  of  the  Constitution  “to  provide  home  rule 
for  cities  ”  The  final  outcome  appears  in  Sections  2  and  3 
of  Article  XII  of  existing  Constitution,  as  adopted  by  the  Con¬ 
stitution  of  1894,  and  amended  November  7,  1905  and  as 
adopted  November  6,  1923. 


CHAPTER  XXXIII. 

THE  CONSTITUTION  OF  1894. 

The  existing  Constitution  of  the  State  of  New  York  was 
formulated  by  the  Constitutional  Convention  of  1894,  and 
ratified  by  the  people  at  the  general  election  of  that  year. 
Certain  specific  amendments  have  since  been  made  to  partic¬ 
ular  sections  of  some  of  the  articles,  and  another  convention 
wrote  a  new  Constitution  in  1915.  But  the  latter  did  not  meet 
with  public  approval;  and  the  Judiciary  Constitutional  Con¬ 
vention  of  1921  has  not  yet  met  with  the  requisite  legislative 
sanction,  and  so  has  not  been  put  to  the  people.  Therefore, 
the  Constitution  of  1894  is,  with  amendments,  still  the  organic 
law  of  the  State.  In  Chapter  XXXV  the  existing  Constitu¬ 
tion  is  referred  to  section  by  section  and  article  by  article; 
therefore  it  is  unnecessary  in  this  chapter  to  go  very  minutely 
into  the  proceedings  of  the  Constitutional  Convention  of  1894. 
Some  of  the  general  purposes  and  plans  of  the  convention, 
however,  call  for  notice;  and  the  work  of  the  judiciary  com¬ 
mittee  will  be  more  extensively  reviewed. 

The  ratification  of  the  Constitution  of  1894  will  be  re¬ 
membered  by  some  as  the  final  issue  of  a  protracted  and  bitter 
partisan  struggle,  one  of  the  most  sanguine  in  New  York 
political  history.  By  the  terms  of  the  Constitution  of  1846 
the  Legislature  was  required,  in  each  twentieth  year  there¬ 
after,  to  put  to  the  people  the  question  whether  a  convention 
should  be  held  to  revise  the  Constitution.  The  question  was 
answered  by  the  people  in  1866  in  the  affirmative,  and  the 
Convention  of  1867  was  the  outcome.  Its  work,  however, 
was  nullified,  with  a  single  exception  when  put  to  the  people 
for  ratification,  only  the  judiciary  article  finding  favor.  The 
Constitutional  Commissions  of  the  seventies  did  some  good, 
but  the  constitutional  improvements  wrought  by  these  com- 
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missions  were,  at  best,  inadeauate.  So.  in  1886.  as  the  Con¬ 
stitution  of  1846  required,  the  question  was  again  put  to  the 
people.  By  this  time  it  was  quite  generally  recognized  that 
there  was  need  of  constitutional  revision.  The  popular  affir¬ 
mative  vote  was  574,993,  only  30,766  negative  votes  being  cast. 
The  people  had  never  before  spoken  so  decisively  on  consti¬ 
tutional  matters.  In  1821,  out  of  a  total  vote  of  144,247  upon 
the  question,  109,346  favored  a  convention;  in  1846  the  per¬ 
centage  of  voters  who  wished  a  convention  to  be  held  was  so 
large  that  Governor  Wright,  in  his  message  to  the  Legislature, 
declared  that  the  people  had,  with  “a  unanimity  almost  un¬ 
known  in  the  history  of  our  elections,”  decided  that  there 
should  be  a  convention.  The  affirmative  vote  was  213,257  out 
of  247,117.  On  the  other  hand,  the  vote  in  1866  was,  by  com¬ 
parison,  so  nearly  equal  (352,854  in  favor  and  256,354  in  oppo¬ 
sition)  that  Governor  Fenton  was  not  justified  in  declaring  the 
vote  to  be  “an  emphatic  expression  of  the  public  judgment 
that  some  modification  of  the  organic  law”  was  essential. 
The  fact  that  the  recommendations  of  the  convention  were 
voted  down  by  the  people  indicates  that  the  public  expression 
in  1866  had  not  been  emphatic.  The  same  could  not  be  said, 
however,  of  the  voice  of  the  people  in  1886.  With  only  thirty 
thousand  negative  votes  in  a  total  of  more  than  600,000  cast, 
the  people  had  so  emphatically  expressed  their  wish  that  con¬ 
stitutional  revision  should  be  considered  that  the  legislative 
the  electors. 

bodies  should  at  once  have  made  provision  to  meet  the  will  of 
It  was  not  done,  a  political  factor  intervening.  It  seems 
that  “for  years  the  conditions  determining  the  political  control 
of  the  State  had  presented  a  curious  anomaly.”  The  Demo¬ 
crats,  though  frequently  able  to  elect  the  Governor  and  other 
executive  officers,  had  been  hopelessly  in  the  minority  in  the 
Legislature.  Governor  Hill  and  the  State  Legislature  could 
not,  in  this  instance,  agree  upon  the  method  of  selecting  dele¬ 
gates.  But  upon  the  election  of  Governor  Flower,  who  took 
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office  in  1892,  the  deadlock  was  ended,  a  Democratic  Legisla¬ 
ture  aiding  him.  Governor  Hill’s  situation  had  been  different. 
In  1887  a  Republican  Senate  and  Assembly  had  passed  a 
measure  providing  for  the  election  of  delegates  to  the  pro¬ 
posed  Constitutional  Convention.  The  Democrats  had  as¬ 
serted  that  the  Constitutional  Convention  Bill  of  1887  was 
so  drawn  as  to  insure  Republican  ascendency  in  the  proposed 
convention.  Hence  the  Democratic  Governor  vetoed  the  bill. 
All  subsequent  attempts  of  legislators  and  executives  to  recon¬ 
cile  their  differences  were  of  no  avail ;  but  in  1892  the  Demo¬ 
crats  seized  their  opportunity,  and  passed  the  bill  during  the 
sessions  of  1892  and  1893,  calling  for  election  of  delegates  in 
November,  1893,  and  for  the  holding  of  a  Constitutional  Con¬ 
vention  of  1894.  However,  by  election  time  of  1893  the  polit¬ 
ical  pendulum  had  swung  toward  the  Republicans,  and  of  one 
hundred  and  sixty-eight  delegates  elected  only  sixty-five  were 
Democrats.1 * * * S.  One  hundred  and  seventy-five  delegates  were 

1.  Constitutional  Convention  of  1894 — Delegates-at-Large :  Joseph  H. 
Choate,  Elihu  Root,  Edward  Lauterbach,  Jesse  Johnson,  Frederick  W. 
Holls,  Michael  H.  Hirschberg,  J.  Rider  Cady,  John  T.  McDonough,  John 
M.  Francis,  John  F.  Parkhurst,  Commodore  P.  Vedder,  John  I.  Gilbert, 
Augustus  Frank,  William  P.  Goodelle,  and  Daniel  H.  McMillan.  Dele¬ 
gates,  First  Senate  District:  Lucius  N.  Manley,  Frederick  Storm,  Charles 
L.  Phipps,  Nicoll  Floyd,  Nathaniel  S.  Ackerley.  2nd:  Mirabeau  Lamar 
Towns,  William  H.  Cochran,  John  G.  Schumaker,  John  B.  Meyenborg; 
Almet  F.  Jenks.  3rd  :  Stephen  B.  Jacobs,  Henry  A.  Powell,  William  H. 
Allaben,  Solomon  Galinger,  Charles  B.  Morton.  4th:  Joseph  C.  Hecker, 
Frank  H.  Vogt,  William  A.  Faber,  Andrew  Frank,  Robert  M.  Johnston. 
5th:  William  D.  Veeder,  William  Sullivan,  Thomas  J.  Farrell,  William  B. 
Davenport,  John  Cooney.  7th:  William  C.  Whitney,  Wright  Holcomb, 
DeLancey  Nicoll,  John  M.  Bowers,  Arthur  D.  Williams.  8th:  John  Bige¬ 
low,  Frank  T.  Fitzgerald,  Leonard  A.  Giegerich,  Elliot  Sandford,  Morris 
Tekulsky.  9th  :  Joseph  M.  Phmeis,  Joseph  Koch,  Charles  Goeller,  Aaron 
Herzberg,  Henry  D.  Hotchkiss.  10th :  Gideon  J.  Tucker,  Delos  McCurdy, 

Charles  H.  Truax,  William  Q.  Titus,  James  W.  McLaughlin,  nth:  Robert 
E.  Deyo,  M.  Warley  Platzek,  Francis  Forbes,  Nelson  J.  Waterbury,  William 

P.  Burr.  12th :  Nelson  Smith,  William  McM.  Speer,  Jacob  Marks,  John 

D.  Crimmins,  David  McClure.  13th:  Andrew  H.  Green,  James  P.  Camp¬ 
bell,  Joseph  I.  Green,  Eugene  Durnin,  Thomas  Gilleran.  14th  :  Charles  W. 
Dayton,  Michael  J.  Mulqueen,  John  A.  Deady,  Stephen  S.  Blake,  Chauncey 

S.  Truax.  15th.  Andrew  C.  Fields,  William  Church  Osborn,  William  T. 
Emmet,  Adolph  C.  Hottenroth,  John  Gibney.  16th :  William  D.  Dickey, 
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originally  nominated,  but  deaths,  resignations  and  the  unseat¬ 
ing  of  some  who  were  declared  to  have  been  fraudulently 
elected,  reduced  the  total  to  one  hundred  and  sixty-eight. 
Possibly  Joseph  H.  Choate,  in  his  opening  address  as  president 
of  the  convention,  had  this  in  mind  when,  on  May  8,  1894,  he 
said : 

“Strange,  indeed,  it  will  be  if  we  shall  meet  and  sit  together 
for  four  or  five  months  and  separate  without  being  able  to 
throw  some  new  safeguards  around  the  purity  of  the  ballot 
and  to  rescue  our  people  from  these  shocking  scenes,  almost 
amounting  to  anarchy,  which  have  recently  disgraced  the  polls 
in  various  sections  of  the  State.” 

Chapter  VIII  of  the  Laws  of  1893,  which  is  the  Constitu¬ 
tional  Convention  Act,  made  eligible  as  a  delegate  any  male 
or  female  citizen  of  this  State  above  the  age  of  twenty-one 
years.  Vacancies  among  district  delegates  were  to  be  filled  at 
a  special  election,  in  the  same  manner  as  vacancies  in  the 

Henry  W.  Wiggins,  Willard  H.  Mase,  Charles  W.  H.  Arnold,  Ira  M. 
Hedges.  17th:  John  A.  Griswold,  George  L.  Danforth,  Jacob  M.  Maybee, 
Howard  Chipp,  George  H.  Bush.  18th :  Roswell  A.  Parmenter,  John  H. 
Peck,  William  J.  Roche,  Amos  H.  Peabody,  Edwin  C.  Rowley.  19th:  A. 
Bleecker  Banks,  Edwin  Countryman,  Peter  A.  Rogers,  William  Kimmey, 
Dennis  P.  Kerwin.  20th :  Abram  B.  Steele,  Edward  A.  Brown,  Walter  L. 
van  Denbergh,  Charles  C.  Lester,  Edward  C.  Whitmyer.  21st  1  Chester  B. 
McLaughlin,  Charles  H.  Moore,  Edgar  A.  Spencer,  Frederick  Fraser, 
Thomas  W.  McArthur.  22nd :  Vasco  P.  Abbott,  John  G.  McIntyre.  Wil¬ 
liam  H.  Baker,  William  H.  Steele,  Elon  R.  Brown.  23rd:  Henry  J.  Cook- 
inham,  John  C.  Davies,  Charles  S.  Mereness,  James  W.  Barnum,  Abraham 
L.  Kellogg.  24th :  D.  Gerry  Wellington,  Ceylon  H.  Lewis,  Louis  Marshall, 
George  Barrow,  Thomas  G.  Alvord.  25th:  Charles  A.  Fuller,  William  J. 
Mantanye,  Abram  C.  Crosby,  H.  Austin  Clark,  George  F.  Lyon.  26th : 
John  W.  O’Brien,  Henry  R.  Durfee,  Frank  H.  Hamlin,  Frank  E.  Tibbetts, 
George  R.  Cornwell.  27th:  William  H.  Nichols,  Milo  M.  Acker,  Charles  R. 
Pratt,  Owen  Cassidy,  Charles  A.  Hawley.  28th :  Nathaniel  Foote,  Merton 
E.  Lewis,  John  A.  Barhite,  George  W.  Clark,  James  H.  Redman.  29th: 
Nathan  A.  Woodward,  Lockwood  R.  Doty,  Myron  L.  Parker,  William  Pool, 
I.  Sam  Johnson.  30th:  Philip  W.  Springweiler,  William  Turner,  James 
S.  Porter,  Charles  Beckwith,  Herman  F.  Trapper.  31st:  Henry  Wayland 
Hill,  Tracy  C.  Becker,  John  Coleman,  George  A.  Davis,  Johnathan  W.  Car¬ 
ter.  32nd:  Benjamin  S.  Dean,  Louis  McKinstry,  Charles  Z.  Lincoln,  Oscar 
A.  Fuller,  Frank  B.  Church. — See  “Journal  of  the  Constitutional  Conven¬ 
tion  of  1894,”  PP-  1 1 -14. 


THE  CONSTITUTION  OF  1894 


733 


office  of  State  Senator.  Any  vacancy  in  the  office  of  delegate- 
at-large  was  to  be  filled  by  special  election  in  the  same  man¬ 
ner  as  a  vacancy  in  the  office  of  a  State  officer.  The  date  of 
opening  the  convention  was  fixed  as  the  second  Tuesday  of 
May,  1894.  The  provision  for  submission  of  amendments  or 
of  a  revised  Constitution  were  like  those  of  the  Act  of  1892, 
save  that  all  amendments  were  to  be  submitted  at  the  general 
election  in  November,  1894.  If  ratified  by  the  people,  the 
Constitution  was  to  take  effect  at  the  end  of  that  year,  unless 
the  convention  should  prescribe  a  different  date.  The  Legis¬ 
lature  of  1894  passed  a  bill  for  the  submission  of  the  work  of 
the  convention  either  at  one  time  or  in  two  separate  years, 
at  the  option  of  the  convention ;  but  the  measure  was  vetoed  by 
Governor  Flower. 

Pursuant  to  the  Act  of  1893,  the  convention  assembled  in 
Albany  on  May  15,  1894,  and  continued  in  session  until  Sep¬ 
tember  29.  Its  officers  were:  President,  Joseph  H.  Choate; 
first  vice-president,  Thomas  G.  Alvord,  second  vice-president, 
William  H.  Steele;  secretary,  Charles  E.  Fitch.  There  were 
twenty-seven  regular  committees. 

At  the  outset,  the  convention  had  four  or  five  great  subjects 
before  them,  matters  upon  which  the  public  mind  had  been 
exercised.  The  judicial  system  demanded  “renovation”;  the 
educational  system  called  for  improvement ;  the  question  of 
the  application  of  public  money  for  charitable  purposes  was 
a  matter  that  demanded  scrupulous  consideration ;  canal  mat¬ 
ters  also  might  vitally  affect  the  public  purse;  the  readjust¬ 
ment  of  legislative  apportionment  was  a  subject  of  almost  para¬ 
mount  public  interest  at  that  time. 

President  Choate  expressed  a  hope  that  on  “the  great  and 
important  question  of  the  reapportionment  of  the  districts  of 
the  State,  the  convention  would  be  “courageous  and  virtuous 
enough  to  unite  upon  an  apportionment  which  shall  be  at  once 
fair,  honest  and  just  to  all  the  districts  and  all  the  people  of 
the  State.”  Second  only  in  importance  was  the  call  that  at- 
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tention  should  be  given  to  the  changed  condition  of  munic¬ 
ipal  affairs,  Mr.  Choate  confidently  believing  that  the  delegates 
would  unite  “upon  some  provisions  that  shall  enable  the  people 
of  the  great  cities  of  this  State  each  to  conduct  and  govern  its 
own  affairs  without  the  necessity  of  perpetually  resorting  to 
legislative  interference  and  aid.”  The  purity  of  the  suffrage 
was  at  that  time  one  of  the  subjects  for  very  serious  considera¬ 
tion  ;  and  the  committee  on  suffrage  would  have  the  oppor¬ 
tunity  to  deal  with  another  “very  delicate  question ;  in  its 
nature  the  most  delicate  of  which  human  nature  admit,”  stated 
Mr.  Choate.  He  referred  to  women’s  suffrage,  stating:  “I 
have  no  doubt  that  the  demands  of  those  who  call  for  an  ex¬ 
tension  of  the  suffrage  to  all  human  beings  without  regard  to 
sex  will  receive  at  last  the  respectful  attention  and  considera¬ 
tion  of  this  convention  in  its  appropriate  time.” 

Altogether  the  convention  had  under  consideration  more 
than  four  hundred  amendments ;  and  the  president,  in  his 
closing  address,  found  satisfaction  in  the  fact  that  of  these 
only  thirty-three  were  adopted  by  the  convention.2  While 
the  delegates  knew  that  the  Constitution  of  1846  had  become 
obsolete  in  some  of  its  provisions,  they  did  not  feel  that  they 
were  commissioned  to  treat  it  “with  any  rude  or  sacrilegious 
hands.”  They  did  not  do  so,  for  in  the  instrument  they 
drafted,  during  their  four  months  of  painstaking  consideration 
of  the  public  good,  they  retained  the  general  framework  and 
substance  of  the  existing  Constitution,  seeking  only  to  make 
such  modifications  “as  experience  had  shown  to  be  desirable, 
without  venturing  upon  undue  experiments,”  stated  the  ad- 

2.  “In  my  judgment,  one  of  the  greatest  services  that  we  have  rendered, 
one  of  the  greatest  claims  to  the  gratitude  of  the  people  of  the  State  which 
we  can  put  forth  is,  that  of  those  more  than  four  hundred  (amendments)  we 
have  adopted  only  thirty-three.  They  have  demonstrated  that  at  least  this 
was  a  conservative  Convention,  mindful  of  the  value  of  the  experience  of 
the  past,  of  the  precious  value  of  the  institutions  which  our  fathers  had 
handed  down  to  us.” — Joseph  Hodges  Choate,  in  the  “Journal  of  the  Consti¬ 
tutional  Convention  of  the  State  of  New  York,  1894,”  p.  851. 
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dress  of  the  convention  to  the  people.  They  submitted  a  re¬ 
vised  and  amended  Constitution  of  fifteen  articles,  in  which 
thirty-three  of  the  more  than  four  hundred  amendments  pro¬ 
posed  were  incorporated. 

Some  of  the  main  features  of  the  revised  Constitution  put 
to  the  people  are  stated  briefly  below. 

The  delegates  sought  to  foster  agriculture  by  requiring 
general  laws  giving  the  right  of  drainage  across  adjoining 
lands.  They  sought  to  separate,  in  the  larger  cities,  munic¬ 
ipal  elections  from  State  and  National  elections,  to  the  end 
that  municipalities  might  be  unaffected  and  uncontrolled  by 
State  and  National  politics,  and  that  the  issues  of  the  latter 
might  be  determined  upon  their  own  merits,  free  from  the  dis¬ 
turbing  and  often  demoralizing  effects  of  local  contests.  With 
this  intention  the  amendments  sought  to  rearrange  the  terms 
of  office  and  times  of  election  of  Governor,  State  officers,  Sen¬ 
ators  and  municipal  officers,  so  that  the  State  officials  might 
be  elected  on  the  even-numbered  years  and  the  municipal  exec¬ 
utives  on  the  odd. 

Provisions  to  safeguard  abuses  in  legislative  procedure  re¬ 
quired  that  all  bills  should  be  printed  in  their  final  form  at 
least  three  days  before  their  passage ;  prohibited  riders  on 
appropriation  bills,  and  provided  for  notice  to  municipal  au¬ 
thorities  before  special  acts  relating  to  the  larger  cities  could 
take  effect. 

The  prohibition  against  the  sale  of  the  unprofitable  Onon¬ 
daga  salt  springs,  and  the  pestilential  mile  of  unused  canal  in 
the  city  of  Buffalo  was  removed ;  but  the  revised  Constitution 
prohibited  the  sale  or  leasing  of  any  of  the  forest  reserves  of 
the  State,  hoping  thereby  to  preserve  uncontaminated  the 
water  supply  of  some  of  the  principal  streams. 

All  reference  to  the  office  of  coroner  was  removed  from  the 
Constitution,  leaving  the  Legislature  free  to  devise  ways  and 
means  of  reorganizing  or  abolishing  a  branch  of  the  public 
service  that  was  then  in  an  unsatisfactory  condition. 
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The  convention  expressed  itself  emphatically  as  to  the 
“passion  for  gambling,”  believing  that  “betting  upon  horse 
races  is  working  widespread  demoralization  and  ruin  among 
the  youth  and  weak  throughout  the  community.”  The  re¬ 
vised  Constitution  extended  the  prohibition  against  lotteries 
so  as  to  include  all  pool  selling,  bookmaking  and  other  forms 
of  gambling.  The  delegates  knew  that  in  this  matter  they 
would  “array  in  opposition  to  the  Constitution  a  great  and 
unscrupulous  money  power,”  but  they  appealed  “to  the  virtue 
and  sound  judgment  of  the  people  to  sustain  the  position” 
which  they  had  taken. 

The  convention  recommended  that  the  statutory  provision 
limiting  the  right  of  recovery  for  injuries  causing  death  to 
$5,000  be  abolished.  They  thought  the  limitation  by  statute 
upon  damages  to  be  recovered  in  case  of  death  was  indefen¬ 
sible,  if  for  an  injury  that  does  not  prove  fatal  there  was  no 
statutory  limit. 

Safeguarding  the  elective  franchise  was  the  purpose  of  the 
prescription  of  a  period  of  ninety,  instead  of  ten,  days  of  cit¬ 
izenship,  before  that  right  could  be  exercised.  It  was  dis¬ 
closed  that  in  some  cases,  upon  the  eve  of  an  important  elec¬ 
tion,  a  single  judge  had  naturalized  citizens  at  the  rate  of  more 
than  five  hundred  in  a  day.  The  language  relating  to  election 
was  modified  in  the  revised  Constitution  so  as  to  permit  the 
Legislature  to  try  mechanical  devices  for  recording  and  count¬ 
ing  votes.  The  well-tried  system  of  registration  of  votes  was 
not  altered,  except  to  make  unnecessary  personal  attendance 
on  the  first  day  of  registration  of  electors  in  thinly  settled 
regions. 

In  the  important  readjustment  of  legislative  apportion¬ 
ment,  the  number  of  Senate  districts  were  fixed  at  fifty  and 
that  of  the  Assembly  districts  at  one  hundred  and  fifty.  In 
1846,  the  citizen  population  of  the  State  was  2,450,778,  and  in 
1892  it  was  5,790,865.  In  1846  the  ratio  of  population  for  a 
Senator  was  76,586,  and  in  1892  it  was  fixed  at  180,899.  I*1  the 
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reapportionment  by  the  convention  of  1894,  the  ratio  was 
fixed  at  115,817.  The  increase  in  members  of  the  Assembly 
was  deemed  necessary  to  maintain  a  due  proportion  between 
the  members  of  the  two  Houses  and  to  permit,  in  the  apportion¬ 
ment  of  members,  a  more  reasonable  recognition  of  the  great 
difference  in  population  in  the  smaller  counties  of  the  State. 
Under  the  then  existing  apportionment  St.  Lawrence  County, 
with  80,699  citizen  inhabitants  had  one  Assemblyman,  while 
Putnam  County,  with  only  13,325  citizen  inhabitants,  had  the 
same  representation.  The  convention  thought  that  the  ef¬ 
fectiveness  of  the  Assembly  would  at  least  not  be  impaired  by 
the  reapportionment,  increasing  the  Assembly  from  one  hun¬ 
dred  and  twenty-eight  to  one  hundred  and  fifty  members. 

Attack  had  been  made  upon  two  rules  laid  down  in  the 
proposed  measure  for  the  guidance  of  the  Legislature  in  future 
apportionments.  One  of  these  was  the  rule  that  no  county 
should  have  more  than  three  Senators  unless  it  should  have  a 
full  ratio  for  each  Senator,  although  smaller  counties  could 
receive  a  Senator  or  an  additional  Senator  on  a  major  fraction 
of  a  ratio.3  The  other  rule  attacked  was  a  matter  of  vital  con¬ 
sequence  to  the  whole  State,  outside  of  New  York  City  and 
what  is  now  Greater  New  York.  The  convention  ruled  that 
no  one  county  should  have  more  than  one-third  of  all  the  Sen¬ 
ators,  and  that  New  York  County  and  Kings  County  together 
should  not  have  more  than  one-half  of  all  the  Senators.  The 

3.  “The  reasonableness  of  this  rule  is  manifest  when  we  consider  that 
in  the  large  counties  which  include  many  Senate  districts,  the  surplus  popu¬ 
lation  of  all  those  districts  is  to  be  taken  together  as  a  whole  in  determining 
whether  another  Senator  shall  be  awarded  to  that  county,  while  the  surplus 
population  of  the  smaller  counties  is  not  taken  together  for  that  purpose,  but 
considered  separately.  So  that  an  equal  number  of  Senate  districts  outside 
of  a  great  city  might  have  many  times  a  surplus  population  which  would 
entitle  the  city  to  another  Senator  and  still  receive  no  additional  representa¬ 
tion.  Even  with  this  limitation,  the  advantage  is  still  greatly  on  the  side  of 
the  city  as  against  the  country  districts,  on  account  of  their  small  territory, 
and  the  fact  that  all  their  representatives  stand  for  the  entire  city.” — See 
“Journal  of  the  Constitutional  Convention  of  1894,”  P-  842. 
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delegates  did  not  lose  sight  of  the  fact  that  the  impending 
union  of  the  cities  of  New  York  and  Brooklyn  would  contain 
a  majority  of  the  inhabitants  of  the  State,  and  under  the  ex¬ 
isting  Constitution  would  then  be  able  to  elect  the  Governor, 
the  State  officers,  a  majority  of  the  Senate  and  a  majority  of 
the  Assembly;  in  fact,  that  Greater  New  York  City  would  be 
able  to  absolutely  control  the  government  of  the  State,  placing 
the  interests  of  the  vast  region  outside  of  New  York  City  in 
jeopardy.  The  convention  thought  it  unwise  to  permit  the 
development  of  the  other  important  cities  of  the  State  to  be 
thus  endangered  ;  they  deemed  it  far  safer  to  secure  to  the 
whole  State,  outside  of  the  counties  of  New  York  and  Kings, 
a  bare  half  of  one  house  of  the  Legislature.  Greater  New 
York  might  have  the  Governor,  the  majority  of  State  officers, 
and  a  majority  of  the  Assembly,  but  with  a  minority  in  the 
Senate  the  great  city  could  not  legislate  to  the  detriment  of 
the  other  parts  of  the  State.  There  were  several  precedents  for 
this  departure  from  the  rule  of  strict  numerical  representation. 
The  Constitution  of  the  United  States  recognized  it  in  the  or¬ 
ganization  of  the  United  States  Senate ;  the  State  of  Pennsyl¬ 
vania  protected  other  cities  in  the  same  way  from  dominance 
by  Philadelphia ;  and  the  same  principle  had  been  adopted  by 
Ohio,  Missouri,  Rhode  Island  and  by  other  States  having  large 
cities.  (By  the  proposed  new  Constitution  of  Illinois,  adopted 
by  a  Constitutional  Convention  September  12,  19 22,  but  re¬ 
jected  by  the  people  December  12,  1922,  Cook  County  would 
have  only  nineteen  of  fifty-seven  Senatorial  districts). 

The  New  York  Convention  recommended  a  strong  prin¬ 
ciple  in  reforming  the  civil  service.  All  appointments  or  pro¬ 
motions  were  to  be  based  upon  merit,  and  ascertained  as  far  as 
was  practicable  by  competitive  examination.  They  sought  to 
extend  this  principle  to  the  official  personnel  of  the  State 
prisons,  canals,  and  other  public  works  of  the  State,  to  which, 
under  the  Constitution  of  1846,  the  Court  of  Appeals  had  de¬ 
cided  that  civil  service  rules  could  not  be  applied. 
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The  new  Constitution  prohibited  the  contract  system  of 
convict  labor,  and  in  this  adopted  the  recommendations  of  the 
commissioners  of  the  Prison  Association,  in  their  report  of 
1867.  As  to  the  canals,  the  convention  authorized  the  Legis¬ 
lature  to  provide  for  the  improvement  of  the  canals,  without, 
however,  borrowing  money  for  that  purpose  other  than  ac¬ 
cording  to  the  provisions  of  the  existing  Constitution. 

As  to  education,  the  Legislature  was  required  to  provide 
for  free  public  schools,  in  which  all  the  children  of  the  State 
might  be  educated.  The  use  of  public  money  in  aid  of  sec¬ 
tarian  schools  was,  however,  absolutely  prohibited.  Provision 
was  also  made  for  regulating  and  limiting  the  payment  of  pub¬ 
lic  money  to  private  institutions  for  the  support  of  the  poor, 
by  depriving  the  Legislature  of  the  power  to  pass  mandatorv 
laws  requiring  such  payments  from  counties,  cities,  towns  and 
villages.  All  such  expenditures  were  to  be  controlled  by  the 
State  Board  of  Charities. 

The  existing  Constitution  was  also  so  amended  as  to  pro¬ 
vide  for  a  naval  as  well  as  a  land  force  of  militia;  the  total 
militia  strength  was  not  to  be  below  10,000  men,  the  State, 
by  legislative  act,  providing  for  the  support  of  the  force. 

The  convention  made  important  changes  in  the  judicial 
system,  the  judiciary  article  being  designed  to  remedy  the 
evils  that  arose  from  the  overcrowding  of  trial  calenders, 
especially  in  the  large  cities,  and  of  the  calendar  of  the  Court 
of  Appeals.  The  remedial  measures  included  the  consolida¬ 
tion  of  the  Superior  City  Courts  with  the  Supreme  Court,  thus 
securing  greater  economy  of  judicial  force ;  the  creation  of 
more  effective  courts  of  intermediate  appeal,  with  larger 
power  and  jurisdiction,  so  as  to  obviate  the  overcrowding  of 
the  Court  of  Appeals,  the  proposals  being  to  limit  the  Court  of 
Appeals  to  its  proper  function  of  declaring  and  settling  the 
law,  and  to  make  the  proposed  Appellate  Division  of  the  Su¬ 
preme  Court  the  court  of  last  resort,  in  the  four  judicial  de¬ 
partments  to  be  created,  upon  all  questions  of  fact  and  upon 
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all  interlocutory  proceedings.  Upon  the  erection  of  Appellate 
Divisions,  the  existing  General  Terms  of  the  Supreme  Court 
were  to  be  abolished.  The  convention  abrogated  the  provi¬ 
sion  for  judicial  pensions,  did  away  with  justices  of  Sessions, 
abolished  the  Courts  of  Sessions  and  conferred  their  jurisdic¬ 
tion  upon  the  County  Courts.  The  revised  Constitution  also 
abolished  Courts  of  Oyer  and  Terminer  and  Circuit  Courts, 
conferring  their  jurisdiction  upon  the  Supreme  Court,  also 
enlarging  and  defining  the  jurisdiction  of  the  County  Courts. 
They  prohibited  county  judges  and  surrogates  in  counties  of 
more  than  120,000  inhabitants  from  practicing  law,  forbade 
the  Legislature  to  further  enlarge  the  jurisdiction  of  local  and 
inferior  courts  of  its  own  creation,  and  recommended  many 
other  changes  to  simplify  and  strengthen  the  judiciary  system, 
so  as  to  secure  a  more  uniform,  speedy  and  effective  admin¬ 
istration  of  justice  throughout  the  State. 

The  judiciary  committee  was  composed  of  the  following 
members  of  the  convention:  Elihu  Root,  New  York  County; 
Louis  Marshall,  Onondaga  County;  Henry  J.  Cookinham, 
Oneida  County;  Tracy  C.  Becker,  Erie  County;  J.  Rider  Cady, 
Columbia  County;  John  F.  Parkhurst,  Steuben  County;  John 
I.  Gilbert,  Franklin  County ;  J.  Johnson,  Kings  County ;  Daniel 
H.  McMillan,  Erie  County;  Nathaniel  Foote,  Monroe  County; 
Charles  H.  Truax,  New  York  County;  Roswell  A.  Parmenter, 
Rensselaer  County;  Edwin  Countryman,  Albany  County;  John 
M.  Bowers,  New  York  County;  Almet  F.  Jenks,  Kings  County, 
and  George  H.  Bush,  Ulster.  They  did  excellent  work,  and  were 
guided  in  their  deliberations  by  the  report  of  a  Judiciary  Com¬ 
mission  of  1890.  When  it  became  apparent  that  there  was 
legislative  deadlock  in  the  election  of  delegates  to  a  conven¬ 
tion,  which  the  people  in  1886  had  so  decisively  declared 
should  be  held,  the  Legislature  took  cognizance  of  the  state  of 
the  judiciary  system,  and,  with  a  view  to  its  improvement, 
passed  an  act  on  April  26,  1890,  authorizing  the  Governor,  with 
the  advice  and  consent  of  the  Senate,  to  appoint  a  commission 
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to  propose  amendments  to  the  judiciary  article  of  the  Consti¬ 
tution.  The  commission  was  to  consist  of  thirty-eight  persons 
four  from  each  of  the  eight  judicial  districts,  except  that  the 
First  District  was  to  have  eight,  and  the  Second  District 
six  members.  The  political  parties  were  to  have  equal  repre¬ 
sentation  on  the  commission.  All  persons  appointed  by  the 
Governor  were  lawyers  of  high  distinction.  The  commission 
organized  at  Albany  on  June  3,  1890,  under  the  chairmanship 
of  George  F.  Danforth.  Its  report,  which  was  submitted  to 
the  Senate  on  March  4,  1891,  favored  a  single  Court  of  Ap¬ 
peals,  unchanged  in  number;  General  Terms  of  enlarged  juris¬ 
diction,  the  abolition  of  the  Superior  Court  of  New  York,  and 
the  continuance  of  the  Court  of  Common  Pleas  for  the  city 
and  county  of  New  York,  the  City  Court  of  Brooklyn  and  the 
Superior  Court  of  Brooklyn  and  the  Superior  Court  of  Buffalo, 
but  without  appellate  jurisdiction.  The  commission  pro¬ 
posed  that  the  State  be  divided  into  four  judicial  departments, 
with  one  General  Term  of  five  justices  in  each  department,  the 
Governor  having  authority  to  designate  the  justices  to  sit  at 
General  Term,  said  justices  to  exercise  none  of  the  powers  of 
justices  of  the  Supreme  Court  other  than  those  pertaining  to 
the  General  Terms  of  which  they  were  respectively  to  be  mem¬ 
bers.  The  commission  was  of  opinion  that  no  litigant  was 
ordinarily  entitled  to  more  than  one  appeal  at  the  expense  of 
the  State.  The  commission  proposed,  with  certain  exceptions,  to 
forbid  appeals  to  the  Court  of  Appeals  from  unanimous  affir¬ 
mances  at  General  Term,  and  that  the  latter  should  be  the 
court  of  final  appeal  against  substantial  errors  committed  by 
the  lower  courts,  and  that  the  Court  of  Appeals  should  confine 
itself  to  the  decision  of  new  questions  of  law  and  to  the  laying 
down  of  rules  for  the  guidance  of  the  courts.  The  recommen¬ 
dations  of  the  Commission  of  1890  were  not  approved  by  the 
Legislature,  and  from  earlier  pages  of  this  chapter,  also  from 
the  further  information  given  in  Chapter  XXXV,  it  will  be 
seen  to  what  extent  the  judiciary  committee  of  the  Conven- 
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tion  of  1894  followed  the  recommendations  of  the  Commission 
of  1890. 

A  proposal  made,  in  1894,  to  return  to  the  old  appointive 
system  in  the  choice  of  judges  was  emphatically  rejected  by 
the  convention.  The  age  limit  of  seventy  years  was  retained, 
but  the  system  of  pensions  to  retiring  judges  was  abandoned. 
The  Commission  of  1890  had  voted  down  an  amendment  to 
shorten  the  terms  of  judges,  and  the  Convention  of  1894  de¬ 
feated  by  a  large  majority  a  similar  amendment. 

The  revised  Constitution  was  submitted  to  the  people  on 
November  6,  1894.  It  was  not  submitted  as  a  whole,  for  at 
that  election  the  people  of  New  York  City  and  Brooklyn  were 
considering  the  question  of  the  larger  city,  and  the  amendment 
relating  to  apportionment  was  so  important  to  the  greater 
city,  and  so  vital  to  the  other  centers  of  population,  that  the 
delegates  thought  it  unwise  to  rush  nullification  of  their  hard 
summer  of  work  by  submitting  the  Constitution  as  a  whole 
to  people  who  might  reject  it  because  of  their  view  as  to  legis¬ 
lative  reappointment.  The  canal  measure  was  also  an  amend¬ 
ment  that  it  was  thought  advisable  to  separate  from  the  group 
submitted.  The  popular  vote  was  as  follows : 


For  the  Revised  Constitution .  410,697 

Against .  327,402 

For  Legislative  Apportionment  Amend¬ 
ment  .  404,335 

Against  .  350,625 

For  Canal  Improvements .  442,998 

Against  .  327,645 

For  County  Judges  and  Courts  of  Ses¬ 
sions,  Kings  County .  39L350 

Against  .  332,505 

For  Additional  Justices  of  the  Supreme 

Court  .  395,233 

Against  .  34L7I3 


The  whole  Constitution  was  thus  ratified,  and,  with  certain 
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exceptions,  became  effective  on  January  1,  1895.  The  reor¬ 
ganization  of  the  courts  could  not,  however,  be  effected  so 
quickly,  so  the  judiciary  article  provided  that  the  change  in 
the  judicial  system  should  become  effective  on  the  first  day 
of  January,  1896.  The  Constitution  of  1894,  with  some  amend¬ 
ments,  is  still  the  organic  law  of  the  State  of  New  York. 


CHAPTER  XXXIV. 

CONSTITUTIONAL  CONVENTION  OF  1915. 

Pursuant  to  Chapter  819  of  the  Laws  of  1913  entitled 
“An  Act  to  provide  for  submitting  to  the  people  the  question : 
‘Shall  there  be  a  convention  to  revise  the  Constitution  and 
amend  the  same?’  and  to  provide  for  such  convention,  if  a  ma¬ 
jority  of  the  electors  shall  decide  that  such  convention  be 
held,”  also  to  the  acts  amendatory  thereof,  the  delegates-elect 
convened  in  the  Assembly  Chamber,  at  Albany,  on  April  6, 
1915,  for  organization. 

Three  delegates  from  each  of  the  fifty-two  Senate  districts 
had  been  elected,  as  well  as  fifteen  delegates-at-large.1  A 
quorum  being  present  at  the  first  meeting  on  April  6,  1915, 
Mr.  Seth  Low  placed  in  nomination  for  election  as  president  of 
the  convention  Mr.  Elihu  Root,  of  New  York  City.  After  the 
first  ballot,  which  gave  Mr.  Root  133  votes  and  Mr.  Morgan  J. 
O’Brien  32  votes,  upon  motion  of  Mr.  Wagner  the  vote  for 
Mr.  Root  was  made  unanimous.  Jacob  Gould  Schurman,  of 
Ithaca,  and  Morgan  J.  O’Brien,  of  New  York  City  were  elected 
first  and  second  vice-president  respectively. 

1.  Constitutional  Convention  of  1915 — Delegates-at-Large :  William 
Berri,  Edgar  Truman  Brackett,  Jacob  Brenner,  Alphonso  T.  Clearwater, 
Patrick  W.  Cullinan,  Seth  Low,  Louis  Marshall,  John  Lord  O’Brien,  Her¬ 
bert  Parsons,  Adolph  J.  Rodenbeck,  Elihu  Root,  Jacob  Gould  Schurman, 
Henry  L.  Stimson,  George  W.  Wickersham,  Charles  H.  Young.  Delegates 
from  Senate  Districts:  1st  District:  Robert  S.  Pelletreau,  Franklin  A. 
Coles,  William  M.  McKinney.  2nd:  Philip  Frank,  George  J.  Ryan,  John  W. 
Weed.  3rd:  Andrew  McLean,  Charles  A.  Webber,  Moses  J.  Wafer.  4th: 
Floyd  J.  Adams,  Richard  E.  Weber,  Isador  Buxbaum.  5th:  James  H. 
Dahm,  Edward  J.  Byrne,  Michael  Daly.  6th :  Alfred  G.  Reeves,  Meier 
Steinbrink,  William  P.  Bannister.  7th:  Michael  Fogarty,  Francis  P. 
Ward,  William  N.  Dykrnan.  8th:  William  R.  Bayes,  Almet  R.  Latson, 
Edgar  M.  Doughty.  9th:  Theodore  C.  Eppig,  Frank  Mann,  Harry  Hey- 
man.  10th:  Isaac  Sargent,  William  F.  Matthewson,  Joseph  Linde,  nth: 
John  F.  Ahearn,  Alfred  E.  Smith,  Abraham  Harawitz.  12th :  John  J. 
White,  Morgan  J.  O’Brien,  Harry  W.  Newburger.  13th:  Michael  J. 
Drummond,  John  B.  Stancnfield,  Arthur  J.  Baldwin.  14th :  James  A. 
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Throughout  the  summer  the  delegates  painstakingly  pursued 
their  work,  and  on  September  io,  1915,  the  committee  to  pre¬ 
pare  and  report  to  the  convention  a  form  of  address  to  the 
people,  submitted  to  the  convention  an  address  which  they 
recommended.  The  address  shows  that  the  delegates  had 
considered  more  than  eight  hundred  amendments  to  the  Con¬ 
stitution  of  1894,  and  had  adopted  thirty-three.  The  most  im¬ 
portant  of  the  adopted  amendments  were : 

1.  The  reorganization  of  the  State  Department,  on  its  ad¬ 
ministrative  side  into  seventeen  civil  departments,  a  reduc¬ 
tion  in  the  number  of  elected  officers,  and  provisions  for  the 
appointment  of  all  other  officers. 

2.  Provisions  affecting  the  Legislature,  designed  to  remove 
from  it  the  consideration  of  local  matters  and  private  claims, 
and  to  restore  it  to  its  true  function  of  enacting  laws  of  gen¬ 
eral  application  and  of  making  necessary  appropriations  for  the 
conduct  of  the  State  government. 

3.  A  careful  regulation  of  and  change  in  the  method  of 
making  appropriations  for  the  expenses  of  the  State,  by  means 
of  an  annual  executive  budget. 

4.  Improvements  in  the  method  of  contracting  indebted¬ 
ness  for  the  purposes  of  the  State  and  the  substitution  of  serial 
for  sinking  fund  bonds. 


Foley,  DeLancey  Nicoll,  Hiram  M.  Kirk.  15th:  Thomas  F.  Smith,  Wil¬ 
liam  F.  Sheehan,  Thomas  M.  Mulry.  16th:  Robert  F.  Wagner,  John  T. 
Dooling,  John  G.  Saxe.  17th:  Frederick  C.  Tanner,  Courtlandt  Nicoll, 
Gordon  Knox  Bell.  18th :  Mark  Eisner,  William  M.  K  Olcott,  Martin 
Saxe.  19th :  Andrew  J.  Shipman,  J.  Sidney  Bernstein,  Albert  Unger. 
20th:  Timothy  A.  Leary,  Nathan  Burkan,  Mark  W.  Potter.  21st:  Peter 
Donovan,  James  F.  Donnelly,  William  E.  Slevin.  22nd:  Francis  Martin, 
Louis  F.  Haffen,  Anthony  J.  Griffin.  23rd :  George  A.  Blauvelt,  George 
A.  Leitner,  Eugene  Lamb  Richards.  24th :  Francis  A.  Winslow,  Frank  L. 
Young,  Henry  R.  Barrett.  25th:  Caleb  H.  Baumes,  Russell  Wiggins, 
Joseph  Rosch.  26th :  Samuel  K.  Phillips,  Clayton  Ryder,  Lemuel  E.  Quigg. 
27th :  Severyn  B.  Sharpe,  John  N.  Vanderlyn,  H.  Leroy  Austin.  28th : 
William  Barnes,  Harold  J.  Hinman,  Edward  A.  Mealy.  29th :  Willis  E. 
Heaton,  Victor  M.  Allen,  Andrew  P.  McKean.  30th :  Robert  R.  Law, 
William  S.  Ostrander,  Otis  A.  Dennis.  31st:  Olin  Henry  Landreth, 
Seward  H.  Van  Ness,  W.  Barlow  Dunlap.  32nd:  George  H.  Bunce,  Perry 
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5.  The  grant  to  cities  of  as  large  a  control  of  their  own 
municipal  government  and  affairs  as  is  consistent  with  State 
sovereignty. 

6.  Authority  in  the  Legislature,  with  the  approval  of  the 
electors  of  each  county,  to  provide  for  any  county  optional 
forms  of  government  and  prohibiting  the  passage  of  local  or 
special  laws  relating  to  a  county  except  at  the  instance  of  its 
local  authorities. 

7.  Reform  in  civil  procedure  in  the  courts  of  the  State  and 
provisions  affecting  the  organization  and  jurisdiction  of  the 
courts,  designed  to  prevent  delays  in  the  administration  of 
justice  and  to  simplify  litigation  and  make  it  less  expensive. 

8.  State  control  over  the  assessment  of  taxes  on  personal 
and  intangible  property. 

9.  The  protection  of  the  natural  resources  of  the  State 
under  a  conservation  commission. 

10.  Provisions  for  the  benefit  of  wage  earners  by  creating 
a  Department  of  Labor  and  Industry,  by  extending  the  ben- 
efiits  of  the  Workmen’s  Compensation  Act  to  embrace  occu¬ 
pational  diseases  and  by  empowering  the  Legislature  to  regu¬ 
late  or  prohibit  manufacturing  in  tenement  houses. 

A  number  of  other  matters  of  only  less  importance  than 


G.  Williams,  Charles  S.  Mereness.  33rd:  Edward  M.  Angell,  Harry  E. 
Owen,  Patrick  J.  Tierney.  34th:  Ferris  J.  Meigs,  Robert  S.  Waterman, 
Ledyard  P.  Hale.  35th :  Edward  N.  Smith,  Merrick  Stowell,  Lewis  H. 
Ford.  36th :  Watson  T.  Dunmore,  Louis  M.  Martin,  Samuel  H.  Beach. 
37th :  George  L.  Bockes,  Albert  F.  Gladding,  Frank  R.  Lennox.  38th. 
Alan  C.  Fobes,  Ray  B.  Smith,  D.  Raymond  Cobb.  39th :  George  F.  Green, 
Israel  T.  Deyo,  Samuel  H.  Francher.  40th :  E.  Clarence  Aiken,  Joseph  E. 
Eggleston,  Francis  C.  Allen.  41st:  John  M.  Parker,  Hobert  C.  Manville, 
Bertrand  W.  Nye.  42nd :  John  Parmenter,  John  H.  Johnson,  Charles  H. 
Betts.  43rd :  Jesse  S.  Phillips,  James  W.  Wadsworth,  Monroe  Wheeler. 
44th:  John  C.  Leggett,  Frank  S.  Wood,  Clarence  H.  Greff.  45th:  Rush 
Rhees,  Frank  M.  Jones,  Andrew  E.  Tuck.  46th:  Charles  J.  White,  Rich¬ 
ard  H.  Curran,  Homer  E.  A.  Dick.  47th:  Edward  E.  Franchott,  James  P. 
Lindsay,  Thomas  A.  Kirby.  48th :  George  Clinton,  Sr.,  Leroy  A.  Lincoln, 
Charles  B.  Sears.  49th:  Mat  Endres,  Thomas  V.  O’Connor,  Charles 
Schoonhut.  50th:  Frank  W.  Standart,  Harry  D.  Sanders,  James  L.  Nixon. 
51st:  Herman  J.  Westwood,  Charles  M.  Dow,  James  S.  Whipple. — See 
the  “Journal  of  the  Constitutional  Convention  of  I9I5>”  PP-  3  to  6. 
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those  above  referred  to  were  embodied  in  the  proposed  amend¬ 
ments  : 

I.  The  modifications  recommended  in  the  reorganization 
of  the  executive  department  offered  the  people  a  plan  for  end¬ 
ing  the  present  “unsystematic,  wasteful  and  irresponsible 
State  government.”  The  Convention  planned  to  substitute 
seventeen  departments  for  the  more  than  one  hundred  and 
fifty  bureaus,  departments,  commissions,  boards  and  officials. 
Of  the  proposed  seventeen  State  departments  two,  the  De¬ 
partments  of  Law  and  Finance  were  to  be  administered  by  the 
attorney-general  and  the  comptroller,  respectively ;  four,  the 
Departments  of  Labor  and  Industry,  Public  Utilities,  Conser¬ 
vation  and  Civil  Service,  were  to  be  directed  by  commissions 
composed  of  one  or  more  commissioners,  appointed  by  the 
Governor,  with  the  consent  of  the  Senate,  for  terms  extending 
beyond  that  of  the  Governor.  The  Department  of  Education 
was  to  be  continued  under  the  administration  of  the  Univer¬ 
sity  of  the  State  of  New  York.  Each  of  the  other  ten  depart¬ 
ments  were  to  be  placed  under  a  responsible  head,  appointed 
and  removable  by  the  Governor.  The  principle  of  the  short 
ballot  was  to  be  applied,  by  taking  the  secretary  of  state  and 
the  State  treasurer  out  of  the  class  of  elective  officials  and 
abolishing  the  office  of  State  engineer  and  surveyor  and  trans¬ 
ferring  his  duties  to  the  Department  of  Public  Works,  an  ap¬ 
pointive  office.  The  elected  State  officials  then  would  be  the 
Governor  and  Lieutenant-Governor,  attorney-general  and  the 
comptroller,  all  for  the  term  of  two  years. 

II.  Restrictions  to  the  power  of  the  Legislature  to  pass 
private  or  local  bills  were  proposed.  Public  moneys  were  not 
to  be  used  for  any  public  works  until  plans  had  been  filed  with 
the  secretary  of  state  by  the  superintendent  of  public  works, 
and  the  latter  had  approved  the  proposed  work.  Provisions  for 
emergency  messages  by  the  Governor  were  abolished,  and  it 
was  provided  that  no  bill  should  become  law  until  printed  and 
upon  the  desks  of  the  members  in  its  final  form  for  at  least 
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three  calendar  legislative  days  prior  to  its  final  passage.  The 
salaries  of  members  of  the  Legislature  were  to  be  increased 
from  $1,500  to  $2,500  a  year,  and  that  of  the  Governor,  after 
January  1,  1917,  to  $20,000  a  year. 

III.  Radical  changes  in  the  methods  of  providing  for  the 
necessary  expenditures  of  the  State  were  proposed.  The  mes¬ 
sage  to  the  people  reads : 

“Instead  of  leaving  the  Legislature  to  make  appropriations 
without  any  comprehensive  and  systematic  study  of  the  needs 
of  the  various  departments  of  the  State  government,  and  the 
sources  of  its  revenue,  leaving  to  the  Governor  the  power  and 
duty  after  the  adjournment  of  the  Legislature  to  go  over  the 
appropriation  bills  and  cut  out  items  which  appear  to  him  to 
be  unnecessary’  or  improper,  we  have  sought  to  restore  the 
true  American  ideal  which  accords  with  the  genius  and  his¬ 
tory  of  our  institutions  by  requiring  the  preparation  by  the 
heads  of  departments,  in  advance  of  each  legislative  session, 
of  itemized  estimates  of  appropriations  to  meet  the  financial 
needs  of  each  department  for  the  ensuing  year,  and  the  prep¬ 
aration  by  the  Governor,  after  public  hearing,  for  submission 
to  the  Legislature,  of  a  complete  budget  or  plan  of  proposed 
expenditures  and  estimated  revenues.  We  give  to  the  Gov¬ 
ernor  and  the  heads  of  the  departments  the  right  to  appear 
before  the  Legislature  and  be  heard  respecting  the  budget, 
and  make  it  their  duty  so  to  appear,  if  requested  by  either 
house.  We  give  to  the  Legislature  the  power  to  reduce  or 
eliminate,  but  not  to  increase  any  item  in  such  proposed 
budget.  The  appropriation  bills  enacted  after  such  procedure 
are  to  become  laws  without  the  Governor’s  approval.  Appro¬ 
priations  for  the  expenses  of  the  Judiciary  and  the  Legislature 
are  left  subject  to  the  Governor’s  veto  power  as  at  present. 
We  have  sought  by  these  provisions  to  substitute  responsible 
for  irresponsible  government.” 

IV.  The  existing  cumbersome  and  expensive  system  of  pro¬ 
viding  sinking  funds  for  retirement  of  bonds,  was  to  be  rem¬ 
edied  by  issuance  of  bonds  in  serials  not  extending  beyond  the 
estimated  life  of  the  work. 

V.  A  large  measure  of  home  rule  by  municipal  governments 
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was  provided,  consistent  with  the  retention  of  the  sovereignty 
of  the  State.  Cities  were  to  have  the  right  to  organize  and 
manage  the  departments  of  the  city  government,  and  regulate 
the  compensation  and  method  of  removal  of  all  city  officers 
and  employees.  As  a  last  resort,  or  as  a  matter  of  State 
policy,  the  Legislature  was  to  retain  power  to  redress  first 
grievances  by  the  enactment  of  laws  applicable  to  all  cities. 
Provision  for  the  revision  of  city  charters  was  made,  but 
amendments  which  change  the  framework  of  the  city  govern¬ 
ment,  or  modify  restrictions  as  to  issuing  bonds  or  contracting 
debts  were  to  be  submitted  to  the  Legislature  for  approval. 
The  Legislature  was  to  be  prohibited  from  passing  any  law  re¬ 
lating  to  the  property  affairs  or  municipal  government  of  a 
city,  except  such  as  would  be  applicable  to  all  cities  without 
distinction.  The  Legislature  was  to  have  the  power  to  pro¬ 
vide  for  the  method  and  limitations  under  which  debts  might 
be  contracted  by  all  cities,  counties,  towns,  villages  or  other 
civil  divisions,  to  the  end  that  no  municipal  debt  should  remain 
outstanding  for  longer  than  fifty  years. 

VI.  The  Legislature  was  authorized  by  general  law  to 
establish  different  forms  of  government  for  any  county  not 
wholly  included  within  a  city. 

VII.  To  remove  the  basis  for  complaints  of  delays  and 
undue  expense  in  the  administration  of  justice,  amendments 
were  submitted  dealing  with  (i)  rules  of  procedure  and  (2) 
the  organization  and  jurisdiction  of  courts  and  judges. 

As  to  the  first,  the  Legislature  was  required  to  enact  at  the 
next  session  a  short  and  simple  civil  practice  act,  which  it 
might  not  alter  or  amend,  unless  at  the  request  of  the  judges 
empowered  to  frame  civil  practice  rules,  except  at  intervals  of 
five  years,  and  then  only  after  report  by  a  commission  ap¬ 
pointed  to  consider  the  subject.  The  judges  of  the  Court  of 
Appeals  and  Supreme  Court  were  to  be  given  exclusive  power 
to  make  rules  of  court  to  regulate  details  of  civil  practice.  By 
these  provisions,  the  delegates  sought  not  only  to  do  away 
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with  the  “confused  and  complicated  mass  of  statutes’’  which 
constitute  the  Code  of  Civil  Procedure,  but  to  provide,  in  place 
of  a  rigid  statutory  regulation  of  practice,  rules  of  court  made 
to  facilitate  the  progress  of  litigation  without  undue  technicali¬ 
ties  and  delay. 

As  to  the  second  amendment.  It  was  recommended  to  in¬ 
crease  the  number  of  justices  of  the  Appellate  Division  in  the 
First  Department  from  seven  to  not  less  than  ten,  nor  more 
than  twelve,  and  in  the  Second  Department  from  five  to  seven. 
To  supply  this  enlarged  force,  provision  was  made  for  election 
of  two  new  justices  in  the  First  District.  In  1914  the  Appel¬ 
late  Division  in  the  First  Department  disposed  of  1,500  appeals 
and  840  motions,  more  than  double  that  of  any  other  court 
in  the  State,  except  the  Appelate  Division  in  the  Second  De¬ 
partment,  which,  in  1914,  decided  about  seventy  per  cent  of 
that  number. 

The  convention  report  further  read : 

“The  number  of  cases  undisposed  of  in  the  Court  of  Appeals 
has  been  steadily  increasing.  It  requires  more  than  two  years 
after  appeal  taken  to  that  court  before  a  case  not  entitled  to 
preference  can  be  reached  for  argument.  There  are  now  more 
than  600  cases  pending  before  it.  We  recommend  that  the 
number  of  permanently  elected  judges  be  increased  to  ten, 
and  that  the  three  Supreme  Court  justices  now  sitting  in  the 
Court  of  Appeals  by  designation  of  the  Governor  be  continued 
as  Associate  Judges  of  the  Court  until  the  expiration  of  their 
respective  terms,  after  which  their  successors  shall  be  elected 
as  Associate  Judges  of  the  Court  of  Appeals.  For  the  purpose 
of  disposing  of  the  present  accumulation  of  business,  we  re¬ 
quire  the  Court  of  Appeals  within  three  months  after  the  Con¬ 
stitution  takes  effect,  to  designate  for  temporary  service  in 
that  court  not  less  than  four  nor  more  than  six  justices  of  the 
Supreme  Court,  and  thereupon  to  divide  the  Court  of  Appeals 
into  two  parts,  each  of  seven  judges,  each  part  having  equal 
jurisdiction  to  hear  and  dispose  of  the  cases  which  shall  be 
distributed  between  them  by  the  Chief  Judge.  When  the  ac¬ 
cumulation  of  cases  has  been  reduced  to  100,  but  not  later  than 
December  31,  1917,  the  Supreme  Court  justices  are  to  return 
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to  their  court  and  the  Court  of  Appeals  is  then  to  resume  its 
normal  condition  as  a  single  court.  Further  accumulation  of 
cases  was  to  be  dealt  with  in  like  manner.” 

To  facilitate  impeachment  of  officers  of  the  State  in  proper 
cases,  it  was  provided  that  the  Legislature  of  its  own  motion, 
might  convene  to  take  action  for  the  removal  of  a  judge  of 
the  Court  of  Appeals  or  justice  of  the  Supreme  Court ;  that 
the  Assembly,  of  its  own  motion,  might  convene  for  the  pur¬ 
poses  of  impeachment,  and  that  the  Court  for  the  Trial  of  Im¬ 
peachments  might  order  all  or  any  part  of  the  testimony  in 
any  case  to  be  taken  and  reported  by  a  committee  composed  of 
members  of  the  court,  except  that  the  impeached  officer  must 
be  allowed  to  testify  before  the  court,  if  he  so  desire.  Apply¬ 
ing  the  principle  that  no  man  shall  serve  as  judge  in  a  cause 
in  ihe  outcome  of  which  he  has  a  personal  interest,  it  was  pro¬ 
vided  that  on  the  trial  of  an  impeachment  of  the  Governor  or 
Lieutenant-Governor,  neither  the  Lieutenant-Governor  nor  the 
temporary  president  of  the  Senate  should  act  as  a  member  of 
the  court. 

Provision  was  made  for  the  appointment,  by  the  Appelate 
Division  in  the  First  and  Second  departments,  of  Supreme 
Court  commisioners,  to  act  as  referees  or  to  determine  the 
compensation  to  be  paid  when  private  property  is  taken  for  a 
public  use  and  to  perform  such  other  duties  as  might  be  de¬ 
volved  upon  them  by  special  order,  rule  of  court,  or  the  civil 
practice  rules.  Jurisdiction  of  county  courts  in  common  law 
actions  for  the  recovery  of  money  only  was  increased  from 
$2,000  to  $3,000. 

Recognizing  that  greater  efficiency  would  follow  consolida¬ 
tion  of  numerous  small  courts  into  single  tribunals,  so  organ¬ 
ized  that  their  entire  judicial  force  might  be  kept  occupied  by 
the  distribution  of  the  business  within  the  jurisdiction  of  the 
court  among  its  various  terms  and  parts,  provision  was  made 
for  the  extension,  from  and  after  January  i,  1917,  over  the 
whole  city  of  New  York,  of  the  jurisdiction  of  the  Court  of 
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General  Sessions  in  and  for  the  city  and  county  of  New  York, 
the  abolition  of  the  County  Court  of  Kings,  Queens,  Richmond 
and  Bronx,  and  the  transfer  to  the  Court  of  General  Sessions 
of  the  criminal  jurisdiction  of  those  courts.  Provision  was 
also  made  for  the  extension  from  and  after  January  1,  1917, 
of  the  jurisdiction  of  the  City  Court  over  the  whole  city  of 
New  York,  the  transfer  to  it  of  the  civil  jurisdiction  of  the 
county  courts  of  Kings,  Queens,  Richmond  and  Bronx,  and  the 
increase  of  its  jurisdiction  in  common  law  actions  for  the  recov¬ 
ery  of  money  to  $3,000. 

In  order  to  obviate  delays  in  criminal  cases,  the  new  Con¬ 
stitution  would  authorize  the  Legislature  to  confer  upon  any 
inferior  local  court  power  to  try  without  a  jury  offences  of  the 
grade  of  misdemeanor.  It  was  provided  that  any  person 
might,  in  the  manner  prescribed  by  law,  after  examination  or 
commitment  by  a  magistrate,  waive  indictment  and  trial  by 
jury  on  a  charge  of  felony,  punishable  by  not  exceeding  five 
years’  imprisonment  or  of  an  indictable  misdemeanor,  all  sub¬ 
sequent  proceedings  being  had  by  information  before  a  su¬ 
perior  court  of  criminal  jurisdiction,  or  a  judge  or  justice 
thereof.  This  would  remove  a  source  of  serious  complaint  in 
those  counties  where  sometimes  a  period  of  three  or  four 
months  elapsed  between  grand  juries,  so  that  a  person  charged 
with  crime,  even  if  willing  to  plead  guilty,  must  be  held  on 
bail,  or  kept  in  prison,  until  the  next  session  of  the  Grand  Jury, 
in  order  that  the  formality  of  indictment  might  be  preserved 
before  his  plea  could  be  received.  It  was  provided  that  in  any 
criminal  case  the  party  accused  should  have  the  right  to  at 
least  one  appeal.  Further,  it  was  provided  that  every  person 
should  be  entitled  to  the  equal  protection  of  the  laws. 

The  case  of  delinquent  children  was  given  close  study. 
The  convention  wished  to  look  upon  them  as  wards  of  the 
State,  not  as  criminals,  and  they  wished  to  save  them  from 
the  demoralization  that  close  contact  with  adult  criminals 
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might  cause.  The  Legislature,  therefore,  was  enabled,  by  the 
Constitutional  amendment,  to  regulate  the  domestic  relations 
on  a  broader  basis  than  the  mere  enforcement  of  penal  laws ; 
it  was  empowered  to  establish  Children’s  Courts  and  Courts 
of  Domestic  Relations,  as  separate  courts  or  as  parts  of  ex¬ 
isting  courts  or  courts  thereafter  created,  said  courts  to  have 
such  equity  and  other  jurisdiction  as  might  be  necessary  for 
the  correction,  protection,  guardianship  and  disposition  of  de¬ 
linquent,  neglected  or  dependent  minors,  and  for  the  punish¬ 
ment  of  adults  responsible  therefor,  and  of  all  persons  legally 
chargeable  with  the  support  of  wife  or  children  who  have 
abandoned  or  neglected  to  support  either. 

The  Court  of  Claims  was  continued  as  a  constitutional  tri¬ 
bunal,  “to  prevent  partisan  political  legislation”  affecting  it. 

VIII.  The  convention  recommended  the  adoption  of  a  new 
article  respecting  taxation.  It  provided  that  the  power  of 
taxation  should  never  be  surrendered,  suspended  or  contracted 
away,  except  as  to  securities  of  the  State  or  a  civil  division 
thereof,  and  that  thereafter  no  exemption  from  taxation  should 
be  granted,  save  by  general  laws,  and  upon  the  affirmative 
vote  of  two-thirds  of  the  members  elected  to  each  House. 
The  Legislature  was  also  empowered  to  assess  real  property 
theretofore  locally  assessed,  the  object  being  to  provide  a  uni¬ 
form  rule  of  assessment  for  all  purposes  in  a  county  division. 

IX.  The  creation  of  a  Department  of  Conservation,  to  con¬ 
sist  of  nine  commissioners  was  recommended,  said  commis¬ 
sioners,  serving  without  compensation,  being  charged  with 
the  development  and  protection  of  the  natural  resources  of 
the  State. 

X.  The  needs  of  the  wage-earning  class  were  recognized: 
(i)  by  recommending  the  creation  of  a  Department  of  Labor 
and  Industry  as  one  of  the  civil  departments  of  the  State,  with 
an  industrial  commission  or  commissioner  at  its  head;  (2)  by 
including  in  the  amended  Constitution  the  provisions  of  the 
Workmen’s  Compensation  Amendment,  adopted  in  1913,  and 
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extending  its  provisions ;  (3)  by  empowering  the  Legislature 
to  prohibit  manufacturing  in  tenement  houses,  and  thus  re¬ 
move  a  deplorable  condition  of  child  labor. 

XI.  Constitutional  prohibition  against  the  sale,  lease  or 
other  disposition  of  the  Erie  or  other  State  canals  was  ex¬ 
tended. 

XII.  The  provisions  of  the  existing  Constitution,  respect¬ 
ing  the  composition  of  the  Senate  and  Assembly,  were  only 
slightly  changed,  to  provide  for  reapportionment  after  the  year 
1916,  based  on  Federal  census. 

XIII.  The  educational  code  of  existing  Constitution,  pro¬ 
viding  for  the  maintenance  and  support  of  a  system  of  free 
common  schools  was  left  unchanged. 

XIV.  The  delegates  did  not  wish  to  make  more  difficult 
the  adoption  of  Constitutional  amendments,  but  in  order  that 
the  public,  through  their  elected  representatives,  might  be 
made  fully  cognizant  of  all  attempts  at  amendment,  it  was 
provided  that  in  case  of  the  adoption  of  any  proposed  amend¬ 
ments  to  the  Constitution  by  either  House  of  the  Legislature, 
the  two  Houses  should  on  the  first  Tuesday  following  such 
adoption,  convene  in  joint  session  to  consider  the  amendment, 
but  that  same  should  not  be  passed  until  after  it  had  lain,  in 
final  printed  form,  upon  the  desks  of  the  members  for  at  least 
five  days  prior  to  final  action. 

The  revised  Constitution  was  submitted  to  the  people  on 
November  2,  1915,  but  was  not  ratified  in  any  of  its  articles. 
The  voting  was : 


For  the  Amended  Constitution .  400,423 

Against  .  910,462 

For  Amendment  of  Section  1,  Article 

II  (Suffrage) .  553,34-8 

Against  .  74$, 332 

For  Amendment  of  Section  4,  Article 

VII  (State  Debt) .  430,423 

Against  .  725,784 
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For  Legislative  Apportionment .  371,588 

Against  .  89L337 

For  New  Article  X  (Taxation) .  346,922 

Against  .  924,57x 


A  year  later  the  electors  were  again  asked  to  express  their 
will  as  to  the  calling  of  another  convention  to  revise  the  Con¬ 
stitution.  Again  they  voted  it  down,  the  figures  being:  For, 
506,563;  against,  658,269.  Two  specific  amendments  (suffrage 
and  city  debt  limit)  were,  however,  passed  in  1917;  three, 
State  debts,  highway  construction  in  forest  preserves,  and 
canal  sale  or  leasing,  in  1918.  Two  amendments  were  passed 
in  1919,  the  first  relating  to  drainage  and  the  other  to  absentee 
voting;  but  two  were  rejected,  both  as  to  increases  in  salaries 
of  public  servants.  In  1920  amendment  of  Sections  2,  4,  5,  11 
and  12  of  Article  VII,  as  to  State  indebtedness,  received  an 
overwhelming  affirmative  vote.  Of  seven  amendments  sub¬ 
mitted  to  the  people  in  1921,  five  were  passed,  the  subjects 
being  voting  qualifications,  literacy,  establishing  governing 
bodies  in  Nassau  and  Westchester  counties;  establishing  Chil¬ 
dren’s  Courts  and  Courts  of  Domestic  Relations,  disposition 
of  portion  of  the  Erie  Canal,  and  another  on  the  same  subject. 
In  1922  an  amendment  as  to  special  city  bills  was  passed,  but 
another  to  increase  the  salaries  of  the  judges  of  the  Court  of 
Appeals  was  rejected.  In  1923  a  new  section  (No.  13)  was 
added  to  Article  VII,  to  authorize  payment  of  bonus  to  sol¬ 
diers,  sailors  and  marines  of  the  World  War.  Another  amend¬ 
ment  passed  extended  absentee  voting  right  to  inmates  of 
soldiers’  and  sailors’  homes.  Another  amendment  accepted  in 
1923  related  to  home  rule  of  cities ;  those  rejected  were  one 
for  water  power  development  in  the  forest  preserve,  and 
another  regarding  debt  limitation  of  a  city  or  county. 


CHAPTER  XXXV. 

CONSTITUTIONAL  HISTORY. 

The  Existing  Constitution. 

A  very  brief  synopsis  of  the  revised  Constitution  of  the 
State  of  New  York,  adopted  on  November  6,  1894,  as  amended 
and  in  force  on  January  1,  1924,  is  as  follows: 

Article  I. 

Section  1  provides  that  no  member  of  this  State  shall  be  disfranchised, 
unless  by  the  law  of  the  land.  Section  2  provides  for  trial  by  jury,  except 
where  the  parties  in  civil  cases  waive  that  right.  Section  3  protects  “all 
mankind”  in  the  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  “without  discrimination  or  preference,”  but  the  “liberty  of  con¬ 
science”  thus  secured  does  not  “justify  practices  inconsistent  with  the 
peace  or  safety  of  this  State.  Section  4  guards  the  writ  of  habeas  corpus 
from  suspension.  Section  5  protects  citizens  against  “cruel  and  unusual 
punishments,”  and  excessive  bail  and  fines.  Section  6  provides  that  no 
person  shall  be  held  to  answer  for  a  “capital  or  otherwise  infamous”  crime 
unless  on  presentment  or  indictment  of  a  Grand  Jury.  Accused  is  to  be 
permitted  to  defend  himself  or  to  engage  counsel ;  he  shall  not  twice  be 
put  in  jeopardy  for  the  same  offense,  nor  be  compelled  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law ;  nor  be  deprived  of  his  private  property  needed  for  public 
use  without  just  compensation.  The  value  of  private  property  taken  for 
public  use,  when  compensation  is  not  made  by  the  State,  may  be  ascertained, 
by  a  jury,  or  by  the  Supreme  Court  with  or  without  a  jury,  or  by  commis¬ 
sioners  appointed  by  a  court  of  record,  is  the  provision  of  Section  7.  The 
next  section,  No.  8,  covers  the  freedom  of  speech  and  press;  “no  law  shall 
be  passed  to  restrain  or  abridge  the  liberty  of  speech,  or  of  the  press,”  and 
in  case  of  criminal  prosecutions  for  libels,  the  jury  shall  have  the  right  to 
determine  the  law  and  the  fact;  the  truth  may  be  given  in  evidence,  and 
publication  of  the  truth  “with  good  motives  and  for  justifiable  ends”  is  not 
to  be  deemed  a  punishable  offense.  Section  9  gives  the  People  the  right  to 
assemble  peacefully  and  to  petition  the  Government;  forbids  divorce  save  by 
due  judicial  proceedings;  and  bans  lotteries,  and  all  other  kinds  of  gam¬ 
bling.  Section  10  provides  that  all  lands  the  title  to  which  shall  fail,  from 
a  defect  of  heirs,  shall  revert  or  escheat  to  the  People  of  the  State.  Sec¬ 
tion  11  abolishes  all  feudal  tenures,  “saving  however  all  rents  and  services 
certain  which  at  any  time  heretofore  have  been  lawfully  created  or  reserved.” 
Section  12  recognizes  all  lands  within  the  State  as  allodial.  Section  13 
guards  against  recurrence  of  manorial  system  of  tenure,  by  rendering  invalid 
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any  lease  of  agricultural  land  for  a  longer  term  than  twelve  years.  Section 
14  abolishes,  or  renders  void,  all  quater-sales  or  other  restraints  reserved  in 
land  leases.  Section  15  refers  to  Indian  land-titles,  and  invalidates  all  land 
transactions  of  and  with  the  Indians  made  since  October  14,  1775.  Section 
16  embraces  in  the  Constitution  of  the  State  “such  parts  of  the  common 
law,  and  of  the  acts  of  the  Legislature  of  the  Colony  of  New  York  as 
together  did  form  the  law  of  the  said  colony,  on  the  nineteenth  day  of  April, 
1775,”  and  of  subsequent  State  legislation  in  force  in  1894.  The  adoption 
however  is  modified  by  the  clause :  “But  all  such  parts  of  the  common  law 
and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant  to  this  Consti¬ 
tution,  are  hereby  abrogated.”  Section  17  recognizes  as  valid  all  grants  of 
land  within  this  State  made  by  the  King  of  England  prior  to  the  fifteen  day 
of  October,  1775.  Section  18  gives  right  of  action  to  recover  damages  for 
injuries  resulting  in  death,  and  forbids  statutory  limitation  of  amount  recov¬ 
erable.  Section  19,  as  adopted  on  November  4,  1913,  on  the  subject  of 
workmen’s  compensation,  gives  the  Legislature  power  to  enact  laws  “for 
the  protection  of  the  lives,  health,  or  safety  of  employees,”  or  for  the  pay¬ 
ment  of  compensation  of  injuries  sustained. 

Article  II. 

Section  1,  as  amended  November  6,  1917,  and  November  8,  1921,  gives 
voting  privilege  to  every  citizen  of  the  age  of  twenty-one  who  has  been 
resident  in  the  State  for  one  year  next  preceding  an  election.  Citizens  by 
marriage,  however,  must  show  prior  residence  of  five  years  within  the  State, 
and  illiterate  citizens  are  denied  the  right  to  vote,  the  amendment  of  Novem¬ 
ber  8,  1921,  providing  that  “after  January  first,  one  thousand  nine  hundred 
and  twenty-two,  no  person  shall  become  entitled  to  vote  by  attaining  major¬ 
ity,  by  naturalization  or  otherwise,  unless  such  person  is  also  able,  except 
for  physical  disability,  to  read  and  write  English.”  Section  ia,  added  by 
vote  of  the  People  at  general  election  November  4,  1919,  and  as  amended 
November  6,  1923,  gives  the  Legislature  authority  to  provide  a  manner  in 
which  qualified  voters,  temporarily  absent  from  the  State  or  county,  may 
vote.  Section  2  withholds  the  right  of  suffrage  from  any  person  convicted 
of  bribery,  or  of  any  infamous  crime.  Section  3  declares  that  no  qualified 
voter  shall  lose  his  voting  right  by  absence  while  employed  in  the  service  of 
the  United  States,  or  upon  the  high  seas.  Section  4  provides  for  establish¬ 
ment  of  right  of  suffrage  by  registration  of  voters,  at  least  ten  days  before 
each  election,  said  registration  to  be  upon  personal  application  only,  in  all 
cities  or  villages  having  five  thousand  inhabitants  or  more.  Section  5  pro¬ 
vides  for  secrecy  of  voting,  which  “shall  be  by  ballot,  or  by  such  other 
method  as  may  be  prescribed  by  law.”  Section  6  provides  for  bi-partisan 
constitution  of  all  registration  and  election  boards,  except  at  town  and 
village  elections. 

Article  III. 

Article  III  relates  to  the  Legislative  Department,  the  legislative  power 
being,  by  Section  1,  vested  in  the  Senate  and  Assembly.  Section  2  states 
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that  the  Senate  shall  consist  of  fifty  members,  elected  for  two  years,  and 
that  the  Assembly  shall  consist  of  one  hundred  and  fifty  members  elected 
for  one  year.  Section  3  delineates  the  fifty  senatorial  districts ;  Section  4 
provides  for  the  enumeration  of  the  inhabitants  of  the  State  every  tenth 
year  beginning  1895,  and  for  the  alteration  of  senatorial  districts  where 
necessary  after  each  census-taking,  so  as  to  keep  the  said  districts  as  equal, 
in  number  of  inhabitants,  as  is  practicable.  Section  5  makes  a  like  provi¬ 
sion  for  apportionment  of  Assemblymen,  and  creates  the  Assembly  districts. 
Section  6  states  that  each  member  of  the  Legislature,  of  either  house, 
shall  receive  an  annual  salary  of  one  thousand  five  hundred  dollars;  also 
one  dollar  for  every  ten  miles  they  shall  travel ;  also  that  Senators  shall 
receive  an  additional  ten  dollars  a  day  when  sitting  in  extraordinary  session, 
or  when  serving  as  members  of  the  Court  for  the  Trial  of  Impeachments. 
Section  7  forbids  the  appointment  of  any  Senator  of  Assemblyman  to  any 
civil  office  within  the  State  during  his  legislative  term.  By  Section  8,  no 
person  shall  be  eligible  to  the  Legislature  who  at  the  time  of  election  is,  or 
within  one  hundred  days  previous  thereto  has  been,  in  Federal  office,  or  a 
member  of  any  city  government ;  and  in  case  of  subsequent  election  to 
Congress,  or  appointment  to  any  office  under  the  government  of  the  United 
States,  his  acceptance  thereof  shall  vacate  his  seat  in  the  State  Legislature. 
Section  9  provides  for  the  holding  of  elections  of  legislators  on  the  Tuesday 
“succeeding  the  first  Monday  of  November”;  Section  10  states  that  a 
majority  of  each  house  shall  constitute  a  quorum  to  do  business;  that  each 
house  shall  determine  the  rules  of  its  own  proceedings,  choose  its  own 
officers,  and  that  the  Senate  shall  choose  its  own  temporary  President,  in 
case  of  the  absence  or  impeachment  of  the  Lieutenant-Governor,  who’  is 
ex-officio  President  of  the  Senate.  Section  11  orders  both  houses  to  keep 
a  journal  of  its  proceedings,  and  neither  to  adjourn  for  more  than  two 
days  without  consent  of  the  other;  all  sessions  must  be  open  “except  when 
the  public  welfare  shall  require  secrecy.”  Section  12  grants  immunity  in 
any  other  place  for  statements  made  by  members,  in  any  speech  or  debate, 
in  the  Legislature.  Section  13  states  that  any  bill  may  originate  in  either 
house,  but  may  be  amended  by  the  other.  Section  14  states  that  no  law  shall 
be  enacted  except  by  bill,  and  that  the  enacting  clause  of  all  bills  shall  be: 
“The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem¬ 
bly,  do  enact  as  follows.”  By  Section  15,  no  bill  shall  be  passed  or  become 
a  law  unless  the  measure,  in  its  final  form,  has  lain  for  three  days,  in  print, 
upon  the  desk  of  each  member  of  the  Legislature ;  nor  shall  any  bill  be 
passed  except  by  the  assent  of  the  majority  of  the  members  elected  to  each 
branch  of  the  Legislature.  Section  16  governs  local  bills,  which  shall  not 
embrace  more  than  one  subject  in  one  measure;  Section  17  states  that  no 
existing  law  or  part  thereof  shall  be  deemed  a  part  of  any  new  measure 
unless  inserted  in  said  new  measure.  Section  18  states  cases  in  which  the 
Legislature  shall  not  pass  a  private  or  local  bill;  to  change  the  names  of 
persons ;  for  certain  public  works ;  for  changing  county  seats ;  for  changes 
of  venue  in  civil  or  criminal  cases;  for  incorporating  villages;  for  provid- 
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ing  for  election  of  members  of  Boards  of  Supervisors;  for  selecting, 
drawing,  summoning  or  empanelling  Grand  or  Petit  jurors;  for  regulating 
the  rate  of  interest  on  money;  for  opening  and  conducting  of  elections  or 
designating  places  of  voting;  for  creating,  increasing  or  decreasing  fees, 
percentages  or  allowances  of  public  officers  during  the  term  for  which  said 
officers  are  elected  or  appointed;  for  granting  railroad  franchises,  or  any 
other  exclusive  privilege  or  immunity  whatever ;  for  granting  to  any  person 
or  body  an  exemption  from  taxation;  for  building  bridges.  Legislation  in 
all  cases  enumerated  in  this  section  must  be  by  general  law.  Section  19 
forbids  the  Legislature  to  audit  private  claims  against  the  State.  Section 
20  states  that  every  bill  appropriating  the  public  moneys  for  private  or  local 
purposes  shall  require  the  assent  of  two-thirds  of  the  members  elected;  by 
Section  21,  no  money  shall  be  paid  out  of  the  treasury  of  the  State  except 
in  pursuance  of  appropriation  by  law,  nor  later  than  two  years  after  the 
passage  of  such  appropriation  act.  Section  22  states  that  no  provision  or 
enactment  shall  be  embraced  in  the  annual  Appropriation  or  Supply  Bill 
unless  it  relates  specifically  to  some  particular  appropriation  in  the  bill. 
Section  23  states  that  Sections  17  and  18  shall  not  apply  to  commissioners 
bills.  Tax  bills,  by  Section  24,  are  required  to  be  specific,  and  stating  the 
object  to  which  the  tax  is  to  be  applied.  Section  25  provides  for  a  quorum 
of  three-fifth  of  the  members  elected  when  tax  measures  are  before  the 
Legislature,  and  that  the  question  shall  be  taken  by  yeas  and  nays.  Section 
26  states  that  each  county,  unless  wholly  included  in  a  city,  shall  elect  a 
Board  of  Supervisors.  Exceptions  are  in  the  counties  of  Westchester  and 
Nassau,  where  the  budgetary  powers  may  be  taken  by  a  Board  of  Estimate 
and  Apportionment,  leaving  legislative  powers  only  to  the  supervisors.  And 
in  a  city  which  includes  an  entire  county,  or  two  or  more  counties  (for 
instance,  New  York  City),  the  powers  and  duties  of  a  County  Board  of 
Supervisors  may  be  devolved  upon  the  Municipal  Assembly,  Common  Coun¬ 
cil,  Board  of  Aldermen,  or  other  legislative  body  of  the  city.  Section  27, 
as  amended  November  2,  1900,  and  November  8,  1921,  gives  the  Legislature 
power  to  restrict  or  enlarge  the  powers  of  Boards  of  Supervisors  or  other 
governing  elective  bodies,  especially  in  regard  to  fiscal  matters.  Section  28 
prohibits  the  payment  of  extra  compensation  by  local  authorities  to  any 
public  officer,  servant,  agent  or  contractor.  Prison  labor  is  the  subject  of 
Section  29,  which  abolishes  the  contract  system,  but  permits  the  State  to 
employ  convicts  in  State  or  public  work. 

Article  IV. 

Article  IV  covers  the  Executive  Department.  Section  1  vests  executive 
power  in  a  Governor,1  who  shall  hold  his  office  for  two  years ;  a  Lieutenant- 

1.  Governors:  Government  by  the  Provincial  Congress — Peter  van 
Brugh  Livingston  chosen  May  23,  1775;  Nathaniel  Woodhull,  President  pro 
tem,  August  28,  1775;  Abraham  Yates,  Jr.,  President  pro  tern,  November  2, 
1775;  Nathaniel  Woodhull,  December  6,  1775;  John  Haring,  President  pro 
tem ,  December  16,  1775;  Nathaniel  Woodhull,  February  12,  1776;  John 
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Governor2  for  a  like  term;  both  by  election.  According  to  Section  2,  these 
officers  must  be  citizens  of  the  United  States,  must  have  reached  the  age  of 
thirty  years  and  have  resided  within  the  State  for  not  less  than  five  years. 
Section  3  gives  the  Legislative  houses,  in  case  candidates  for  office  of  Gov¬ 
ernor  or  Lieutenant-Governor  have  received  an  equal  number  of  votes  at  the 
general  election,  power  to  make  the  choice,  by  joint  ballot.  The  Governor,  by 
Section  4,  shall  be  the  Commander-in-Chief  of  the  military  and  naval  forces 
of  the  State,  shall  have  power  to  convene  the  Legislature,  or  Senate  only, 
on  extraordinary  occasions,  and  shall  receive  for  his  services  an  annual 
salary  of  $10,000,  and  the  use  of  an  executive  residence.  Section  5  gives 
the  Governor  power  to  grant  reprieves,  commutations  and  pardons  after 
conviction,  for  all  offenses  except  treason  and  cases  of  impeachment.  The 
Legislature  alone  can  pardon  persons  convicted  of  treason.  Section  6  gives 
the  powers  of  the  Governor  to  the  Lieutenant-Governor,  in  the  case  of  the 
removal  of  the  former  by  impeachment,  death  or  other  cause.  Section  7 
establishes  the  Lieutenant-Governor  as  President  of  the  Senate,  but  with 
only  a  casting  vote  therein.  If,  during  a  vacancy  in  the  office  of  Governor, 
the  Lieutenant-Governor  should  also  from  any  cause  become  incapable  of 
acting  as  Governor,  the  President  of  the  Senate  shall  act  as  Governor  until 
the  vacancy  be  filled;  and  if  the  President  of  the  Senate  also  become  inca¬ 
pacitated,  the  Speaker  of  the  Assembly  shall  be  the  Governor  pro  tem.  Sec¬ 
tion  8  states  that  the  Lieutenant-Governor  shall  receive  an  annual  salary  of 
$5,000,  without  “any  other  compensation,  fee,  or  perquisite.”  By  Section  9, 

Haring,  President  pro  tem,  June  19^  1776;  Nathaniel  Woodhull,  July  9,  1776; 
Abraham  Yates,  President  pro  tem,  August  10,  1776;  Abraham  Yates,  Jr., 
August  28,  1776;  Peter  R.  Livingston,  September  26,  1776;  Abraham  Ten 
Broeck,  March  6,  1777;  William  Smith,  President  pro  tem,  April  9,  1777; 
Pierre  van  Cortlandt,  Vice-President,  April  11,  1777;  Leonard  Gansevoort, 
President  pro  tem ,  April  18,  1777;  Pierre  van  Cortlandt,  Vice-President, 
April  21,  1777;  Abraham  Ten  Broeck,  April  28,  1777;  Pierre  van  Cortlandt, 
President  of  Council  of  Safety,  May  14,  1777. 

1.  Governors,  Under  State  Constitution — George  Clinton,  elected  July 
9,  1777,  and  qualified  July  30,  1777;  John  Jay,  elected  April,  1795,  and  took 
office  July  1,  1795;  George  Clinton,  elected  April,  1801;  Morgan  Lewis, 
April,  1804;  Daniel  D.  Tompkins,  April,  1807;  John  Tayler  (Lieutenant- 
Governor  and)  Acting  Governor  from  March,  1817;  DeWitt  Clinton, 
elected  1817;  Joseph  C.  Yates,  elected  November  6,  1822,  and  took  office 
January  1,  1823;  DeWitt  Clinton,  November  3,  1824;  Nathaniel  Pitcher 
(Lieutenant-Governor  and)  Acting  Governor  from  February  11,  1828;  Mar¬ 
tin  van  Buren,  elected  November  5,  1828;  Enos  T.  Throop  (Lieutenant- 
Governor),  became  Governor  upon  resignation  of  Martin  van  Buren,  March 
12,  1829,  and  elected  in  November,  1830,  for  full  term  as  Governor;  Wil¬ 
liam  L.  Marcy,  November  7,  1832;  William  H.  Seward,  November  7,  1838; 
William  C.  Bouck,  November  8,  1842;  Silas  Wright,  November  5,  1844; 
John  Young,  November  3,  1846;  Hamilton  Fish,  November  7,  1848;  Wash¬ 
ington  Hunt,  November  5,  1850;  Horatio  Seymour,  November  2,  1852;  My¬ 
ron  H.  Clark,  November  7,  1854;  John  A.  King,  November  4,  1856;  Edwin 
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no  bill  shall  become  law  until  approved  by  the  Governor;  if  he  approve,  he 
shall  sign  the  bill;  but  if  not,  he  shall  return  it  with  his  objections  to  the 
house  in  which  it  shall  have  originated.  If  after  reconsideration,  two-thirds 
of  the  members  elected  to  that  house  shall  agree  to  pass  the  bill,  and  the 
other  house  shall  act  likewise,  the  measure  shall  become  law  notwithstanding 
the  objections  of  the  Governor.  If  any  bill  shall  not  be  returned  by  the 
Governor  within  ten  days  (Sundays  excepted)  after  it  shall  have  been  pre¬ 
sented  to  him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it, 
unless  the  Legislature  shall,  by  their  adjournment,  prevent  its  return.  After 
the  final  adjournment  of  the  Legislature,  no  bill  shall  become  a  law  unless 
approved  by  the  Governor  within  thirty  days  after  such  adjournment.  If 
any  bill  presented  to  the  Governor  contain  several  items  of  appropriation  of 
money,  he  may  object  to  one  or  more  of  these  items  while  approving  of  the 
other  portions  of  the  act;  and  the  appropriation  so  objected  to  shall  not  take 
effect.  The  Legislature  may,  however,  override  the  veto  of  the  Governor 
and  confirm  the  parts  objected  to  if,  on  reconsideration,  two-thirds  of  both 
houses  approve  of  the  items  in  question. 

Article  V. 

Article  V,  dealing  with  State  Officers,  provides,  in  Section  1,  for  the 
filling  of  the  offices  of  Secretary  of  State,  Comptroller,  Treasurer,  Attorney- 
General3  and  State  Engineer  and  Surveyor  by  choice  of  the  people  at  general 
election,  for  terms  of  two>  years.  Section  2  is  on  the  same  subject.  Section 
3  authorizes  the  Governor,  with  the  consent  of  the  Senate,  to  appoint  a 
Superintendent  of  Public  Works,  who  shall  hold  office  during  the  term  of 
the  Governor  by  whom  he  was  nominated.  The  Superintendent  of  Public 
Works  shall  be  charged  with  the  execution  of  all  laws  relating  to  the  repair 
and  navigation  of  the  canals,  and  also  those  relating  to  construction,  except 

D.  Morgan,  November  2,  1858;  Horatio  Seymour,  November  4,  1862;  Reu¬ 
ben  E.  Fenton,  November  8,  1864;  John  T.  Hoffman,  November  3, 1868;  John 
A.  Dix,  November  5,  1872;  Samuel  J.  Tilden,  November  3,  1874;  Lucius 
Robinson,  November  7,  1876;  Alonzo  B.  Cornell,  November  4,  1879;  Gro¬ 
ver  Cleveland,  November  7,  1882;  David  B.  Hill  (Lieutenant-Governor) 
became  Governor  upon  resignation  of  Grover  Cleveland,  January  6,  1885, 
and  was  elected  for  full  term  on  November  6,  1885;  Roswell  P.  Flower, 
November  3,  1891;  Levi  P.  Morton,  November  6,  1894;  Frank  S.  Black, 
November  3,  1896;  Theodore  Roosevelt,  November  8,  1898;  Benjamin  B. 
Odell,  Jr.,  November  6,  1900;  Frank  W.  Higgins,  November  8,  1904; 
Charles  E.  Hughes,  November  6,  1906;  Horace  White  (Lieutenant- 
Governor),  became  Governor  October  6,  1910,  upon  resignation  of  Charles 

E.  Hughes,  who  resigned  to  accept  office  of  Justice  of  the  Supreme  Court  of 
the  United  States;  John  A.  Dix,  elected  November  8,  1910;  William  Sulzer, 
November  5,  1912;  Martin  H.  Glynn  (Lieutenant-Governor),  became  Gov¬ 
ernor  October  17,  1913,  vice  Sulzer,  removed;  Charles  S.  Whitman,  elected 
November  3,  1914;  Alfred  E.  Smith,  November  5,  1918;  Nathan  L.  Miller, 
November  2,  1920;  Alfred  E.  Smith,  November  7,  1922,  and  reelected  in 
1924,  thus  being  the  only  thrice-elected  Governor  of  the  State  of  New  York. 
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such  construction  and  improvements  as  shall  be  confided  to  the  State  Engi¬ 
neer  and  Surveyor,  who  must  be  “a  practical  civil  engineer.”  The  Superin¬ 
tendent  of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners,  and  Board  of  Canal  Commissioners.  Section  4  provides 
for  the  appointment,  by  Governor  and  Senate,  of  a  Superintendent  of  State 
Prisons,  who  shall  have  the  powers  and  duties  formerly  had  and  performed 
by  the  Inspectors  of  State  Prisons.  Section  5  makes  the  Lieutenant- 
Governor,  Speaker  of  the  Assembly,  Secretary  of  State,  Comptroller,  Treas¬ 
urer,  Attorney-General  and  State  Engineer  and  Surveyor  commissioners  of 
the  Land  Office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  are  made  commissioners  of  the  Canal 
Fund,  and  with  the  State  Engineer  and  Surveyor  and  Superintendent  of 
Public  Works  shall  constitute  a  Canal  Board.  Section  6  relates  to  the 
powers  and  duties  of  these  boards.  Section  7  gives  the  Governor  power  to 
suspend  the  State  Treasurer,  in  case  it  should  appear  to  him  that  the  latter 
has  violated  his  duty.  Section  8  abolishes  certain  offices  for  inspection  of 
merchandise  or  manufacture.  Section  9  provides  that  appointments  and 
promotions  in  the  civil  service  of  the  State  shall  be  according  to  merit, 
ascertained,  “so  far  as  practicable,”  by  examinations,  and  be  competitive, 
ex-service  men  in  the  Civil  War,  however,  being  “entitled  to  preference  in 
appointments  and  promotion,  without  regard  to  their  standing  on  any  list 
from  which  such  appointment  or  promotion  may  be  made.” 

2.  Lieutenant-Governors — Pierre  van  Cortlandt,  elected  1777 ;  Stephen 
van  Rensselaer,  1795;  Jeremiah  van  Rensselaer,  1801;  John  Broome,  1804; 
John  Tayler,  elected  January  29,  1811,  as  President  of  the  Senate,  vice 
Broome,  deceased ;  DeWitt  Clinton,  elected  Lieutenant-Governor  under 
special  Act  in  April,  1811  ;  John  Tayler,  elected  in  1813;  Erastus  Root, 
1822;  James  Tallmadge,  1824;  Nathaniel  Pitcher,  in  1826;  Peter  R.  Liv¬ 
ingston,  February  16,  1828;  Charles  Dayan,  October  7,  1828  (Clinton  having 
died  February  11,  1828,  Pitcher  was  elected  Governor,  and  Livingston  and 
Dayan  were  successively  elected  Presidents  of  the  Senate)  ;  Enos  T. 
Throop,  elected  November,  1828;  Charles  Stebbins,  March  12,  1829;  Wil¬ 
liam  M.  Oliver,  January  3,  1830  (Van  Buren  having  resigned  the  Governor¬ 
ship,  Throop  became  Governor,  and  Stebbins  and  Oliver  were  successively 
elected  Presidents  of  the  Senate)  ;  John  Tracy,  1832;  Luther  Bradish, 
1838;  Daniel  S.  Dickinson,  1842;  Addison  Gardiner,  1844;  Hamilton  Fish, 
November,  1847  (Gardiner  having  been  elected  Judge  of  the  Court  of 
Appeals,  Fish  was  elected  to  fill  the  vacancy  under  an  act  passed  in  Sep¬ 
tember  of  that  year)  ;  George  W.  Patterson,  1848;  Sanford  E.  Church, 
1850;  Henry  J.  Raymond,  1854;  Henry  R.  Selden,  1856;  Robert  Campbell, 
1838;  David  R.  Floyd  Jones.  1862;  Thomas  G.  Alvord,  1864;  Stewart  L. 
Woodford,  18 66;  Allen  C.  Beach,  1868;  John  C.  Robinson,  1872;  William 
Dorsheimer,  1874;  George  G.  Hoskins,  1879;  David  B.  Hill,  1882;  Dennis 
McCarthy,  1885  (Hill  having  succeeded  Cleveland  as  Governor,  McCarthy 
was  elected  President  of  the  Senate  on  January  6,  1885)  ;  Edward  F.  Jones, 
elected  November  3,  1885;  William  F.  Sheehan,  1891;  Charles  T.  Saxton, 
1894;  Timothy  L.  Woodruff,  1896;  Frank  W.  Higgins,  1902;  Matthew 
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The  Judiciary  Article  is  No.  VI.  And  in  view  of  the  par¬ 
ticular  purpose  of  this  compilation,  it  might  be  better  to  give 
this  article  in  full.  It  is  as  follows: 

Article  VI. 

Supreme  Court;  How  Constituted ;  Judicial  Districts — §1  (as  amended 
November  7,  1905).  The  Supreme  Court  is  continued  with  general  jurisdic¬ 
tion  in  law  and  equity  subject  to  such  appellate  jurisdiction  of  the  Court  of 
Appeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent  with  this 
article.  The  existing  judicial  districts  of  the  State  are  continued  until 
changed  as  hereinafter  provided.  The  Supreme  Court  shall  consist  of  the 
justices  now  in  office,  and  of  the  Judges  transferred  thereto  by  the  fifth 
section  of  this  article,  all  of  whom  shall  continue  to  be  Justices  of  the 
Supreme  Court  during  their  respective  terms,  and  of  twelve  additional 
Justices  who  shall  reside  in  and  be  chosen  by  the  electors  of  the  several 
existing  judicial  districts,  three  in  the  first  district,  three  in  the  second,  and 
one  in  each  of  the  other  districts;  and  of  their  successors.  The  successors 
of  said  justices  shall  be  chosen  by  the  electors  of  their  respective  judicial 
districts.  The  Legislature  may  alter  the  judicial  districts  once  after  every 
enumeration  under  the  Constitution,  of  the  inhabitants  of  the  State,  and 
thereupon  reapportion  the  Justices  to  be  thereafter  elected  in  the  districts 
so  altered. 

The  Legislature  may  from  time  to  time  increase  the  number  of  justices 
in  any  judicial  district  except  that  the  number  of  justices  in  the  first  and 
second  district,  or  in  any  of  the  districts  into  which  the  second  district  may 
be  divided,  shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou¬ 
sand,  or  fraction  over  forty  thousand  of  the  population  thereof,  as  shown 
by  the  last  State  or  Federal  census  or  enumeration,  and  except  that  the 
number  of  justices  in  any  other  district  shall  not  be  increased  to  exceed  one 

Linn  Bruce,  1904;  Lewis  Stuyvesant  Chanler,  1906;  Horace  White,  elected 
Lieutenant-Governor  in  November,  1908,  and  succeeded  Hughes  as  Governor 
on  October  6,  1910;  George  H.  Cobb,  elected  President  of  Senate,  succeed¬ 
ing  White,  October  21,  1910;  Thomas  F.  Conway,  elected  Lieutenant- 
Governor,  November  8,  1910;  Martin  H.  Glynn,  1912,  and  became  Governor 
on  October  17,  1913,  upon  removal  of  Sulzer,  Martin  F.  Wagner  succeeding 
Glynn  on  same  date  as  President  of  the  Senate;  Edward  Schoeneck,  1914; 
Harry  C.  Walker,  1918;  Jeremiah  Wood,  1920;  George  R.  Lunn,  1922; 
Seymour  Lowman,  1924. 

3.  Attorneys-General — Egbert  Benson,  1777;  Richard  Varick,  1788; 
Aaron  Burr,  1789;  Morgan  Lewis,  1791 ;  Nathaniel  Lawrence,  1792;  Josiah 
Ogden  Hoffman,  1795;  Ambrose  Spencer,  1802;  John  Woodworth,  1804; 
Matthias  B.  Hildreth,  1808;  Abraham  van  Vechten,  1810;  Matthias  B. 
Hildreth,  1811;  Thomas  Addis  Emmett,  1812;  Abraham  van  Vechten,  1813; 
Martin  van  Buren,  1815;  Thomas  J.  Oakley,  1819;  Samuel  A.  Talcott,  1821; 
Greene  C.  Bronson,  1829;  Samuel  Beardsley,  1836;  Willis  Hall,  1839; 
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justice  for  each  sixty  thousand,  or  fraction  over  thirty-five  thousand  of  the 
population  thereof,  as  shown  by  the  last  State  or  Federal  census  or 
enumeration.  The  Legislature  may  erect  out  of  the  Second  Judicial  District 
as  now  constituted,  another  judicial  district,  and  apportion  the  justices  in 
office  between  the  districts,  and  provide  for  the  election  of  additional  justices 
in  the  new  district  not  exceeding  the  limit  herein  provided. 

Judicial  Departments ;  Appellate  Division;  How  Constituted ;  Gov¬ 
ernor  to  Designate  Justices;  Reporter ;  Time  and  Place  of  Holding  Courts. 
§2  (as  amended  November  7,  1905).  The  Legislature  shall  divide  the  State 
into  four  judicial  departments.  The  first  department  shall  consist  of  the 
county  of  New  York;  the  others  shall  be  bounded  by  county  lines  and  be 
compact  and  equal  in  population  as  nearly  as  may  be.  Once  every  ten  years 
the  Legislature  may  alter  the  judicial  departments,  but  without  increasing 
the  number  thereof.  There  shall  be  an  Appellate  Division  of  the  Supreme 
Court,  consisting  of  seven  justices  in  the  first  department,  and  of  five  jus¬ 
tices  in  each  of  the  other  departments.  In  each  department  four  shall 
constitute  a  quorum,  and  the  concurrence  of  three  shall  be  necessary  to  a 
decision.  No  more  than  five  justices  shall  sit  in  any  case.  From  all  the 
justices  elected  to  the  Supreme  Court  the  Governor  shall  designate  those 
who  shall  constitute  the  Appellate  Division,  and  he  shall  designate  the  pre¬ 
siding  justice  thereof,  who  shall  act  as  such  during  his  term  of  office,  and 
shall  be  a  resident  of  the  department.  The  other  justices  shall  be  designated 
for  terms  of  five  years  or  the  unexpired  portions  of  their  respective  terms 
of  office,  if  less  than  five  years.  From  time  to  time  as  the  terms  of  such 
designations  expire,  or  vacancies  occur,  he  shall  make  new  designations.  A 
majority  of  the  justices  so  designated  to  sit  in  the  Applellate  Division,  in 
each  department  shall  be  residents  of  the  department.  He  may  also  make 
temporary  designations  in  case  of  the  absence  or  inability  to  act  of  any 
justice  in  the  Appellate  Division,  or  in  case  the  presiding  justice  of  any 


George  P.  Barker,  1842;  John  van  Buren,  1845.  The  foregoing  were  all 
appointed.  The  first  to  be  elected  was:  Ambrose  L.  Jordan,  1847;  Levi 
S.  Chatfield,  1849;  Gardner  Stow,  appointed  vice  Chatfield,  resigned, 
December  8,  1853;  Ogden  Hoffman,  elected  November  8,  1853,  and  took 
office  January  1,  1854;  Stephen  B.  Cushing,  1855;  Lyman  Tremain,  1857; 
Charles  G.  Myers,  1859;  Daniel  S.  Dickinson,  1861;  John  Cochrane,  1863; 
John  H.  Martindale,  1865 ;  Marshall  B.  Champlain,  1867 ;  Francis  C.  Bar- 
low,  1871;  Daniel  Pratt,  1873;  Charles  S.  Fairfield,  1875;  Augustus  Schoon- 
maker,  Jr.,  1877;  Hamilton  Ward,  1879;  Leslie  W.  Russell,  1881;  Denis 
O’Brien,  1883;  Charles  F.  Tabor,  1887;  Simon  W.  Rosendale,  1891;  Theo¬ 
dore  W.  Hancock,  1893;  John  C.  Davies,  1898;  John  Cunneen,  1902;  Julius 
M.  Mayer,  1904;  William  S.  Jackson,  1906;  Edward  Richard  O’Malley, 
1908;  Thomas  Carmody,  1910;  James  A.  Parsons,  appointed  vice  Carmody, 
resigned,  September  2,  1914;  Egbert  E.  Woodbury,  elected  November,  1914; 
Merton  E.  Lewis,  elected  by  Legislature,  vice  Woodbury,  resigned,  April 
25,  1917;  Charles  D.  Newton,  November,  1918;  Carl  Sherman,  1922; 
Albert  Ottinger,  1924. 
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Appellate  Division  shall  certify  to  him  that  one  or  more  additional  justices 
are  needed  for  the  speedy  disposition  of  the  business  before-  it.  Whenever 
the  Applellate  Division  in  any  department  shall  be  unable  to  dispose  of  its 
business  within  a  reasonable  time,  a  majority  of  the  presiding  justices  of  the 
several  departments,  at  a  meeting  called  by  the  presiding  justice  of  the 
department  in  arrears,  may  transfer  any  pending  appeals  from  such  depart¬ 
ment  to  any  other  department  for  hearing  and  determination.  No  justice  of 
the  Appellate  Division  shall,  within  the  department  to  which  he  may  be 
designated  to  perform  the  duties  of  an  appellate  justice,  exercise  any  of  the 
powers  of  a  justice  of  the  Supreme  Court,  other  than  those  of  a  justice  out 
of  court  and  those  pertaining  to  the  Appellate  Division,  or  to  the  hearing  and 
decision  of  motions  submitted  by  consent  of  counsel,  but  any  such  justice, 
when  not  actually  engaged  in  performing  the  duties  of  such  appellate  justice 
in  the  department  to  which  he  is  designated,  may  hold  any  term  of  the 
Supreme  Court  and  exercise  any  of  the  powers  of  a  justice  of  the  Supreme 
Court  in  any  county  or  judicial  district  in  any  other  department  of  the 
State.  From  and  after  the  last  day  of  December,  eighteen  hundred  and 
ninety-five,  the  Appellate  Division  shall  have  the  jurisdiction  now  exercised 
by  the  Supreme  Court  at  its  general  terms,  and  by  the  general  terms  of  the 
Court  of  Common  Pleas  of  the  City  and  County  of  New  York,  the  Superior 
Court  of  the  City  of  New  York,  the  Superior  Court  of  Buffalo,  and  the  City 
of  Brooklyn,  and  such  additional  jurisdiction  as  may  be  conferred  by  the 
Legislature.  It  shall  have  power  to  appoint  and  remove  a  reporter.  The 
justices  of  the  Appellate  Division  in  each  department  shall  have  power  to  fix 
the  times  and  places  for  holding  special  terms  therein,  and  to  assign  the 
justices  in  the  departments  to  hold  such  terms;  or  to  make  rules  therefor. 

Judge  or  Justice  Not  to  Sit  in  Review;  Testimony  in  Equity  Cases. — 
§3.  No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in  the  Court 
of  Appeals  in  review  of  a  decision  made  by  him  or  by  any  court  of  which 
he  was  at  the  time  a  sitting  member.  The  testimony  in  equity  cases  shall 
be  taken  in  like  manner  as  in  cases  at  law;  and,  except  as  herein  otherwise 
provided,  the  Legislature  shall  have  the  same  power  to  alter  and  regulate 
the  jurisdiction  and  proceedings  in  law  and  in  equity  that  it  has  heretofore 
exercised. 

Terms  of  Office;  Vacancies,  How  Filled — §4.  The  official  terms  of  the 
Justices  of  the  Supreme  Court  shall  be  fourteen  years  from  and  including 
the  first  day  of  January  next  after  their  election.  When  a  vacancy  shall 
occur  otherwise  than  by  expiration  of  term  in  the  office  of  Justice  of  the 
Supreme  Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy  occurs ; 
and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by  and  with  the 
advice  and  consent  of  the  Senate,  if  the  Senate  shall  be  in  session,  or  if  not 
in  session,  the  Governor  may  fill  the  vacancy  by  appointment,  which  shall 
continue  until  and  including  the  last  day  of  December  next  after  the  election 
at  which  the  vacancy  shall  be  filled. 
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City  Courts  Abolished ;  Judges  Become  Justices  of  Supreme  Court; 
Salaries;  Jurisdiction  Vested  in  Supreme  Court — §5.  The  Superior  Court 
of  the  City  of  New  York,  the  Court  of  Common  Pleas  for  the  City  and 
County  of  New  York,  the  Superior  Court  of  Buffalo,  and  the  City  Court  of 
Brooklyn,  are  abolished  from  and  after  the  first  day  of  January,  one  thou¬ 
sand  eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records,  papers 
and  documents  of  or  belonging  to  such  courts  shall  be  deposited  in  the  offices 
of  the  clerks  of  the  several  counties  in  which  said  courts  now  exist;  and 
all  actions  and  proceedings  then  pending  in  such  courts  shall  be  transferred 
to  the  Supreme  Court  for  hearing  and  determination.  The  judges  of  said 
courts  in  office  on  the  first  day  of  January,  one  thousand  eight  hundred  and 
ninety-six,  shall,  for  the  remainder  of  the  terms  for  which  they  were 
elected  or  appointed,  be  Justices  of  the  Supreme  Court;  but  they  shall  sit 
only  in  the  counties  in  which  they  were  elected  or  appointed.  Their  salaries 
shall  be  paid  by  said  counties,  respectively,  and  shall  be  the  same  as  the 
salaries  of  the  other  Justices  of  the  Supreme  Court  residing  in  the  same 
counties.  Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they  respectively 
reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby  abolished 
shall  be  vested  in  the  Supreme  Court.  Appeals  from  inferior  and  local 
courts  now  heard  in  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York  and  the  Superior  Court  of  Buffalo,  shall  be  heard  in  the 
Supreme  Court,  in  such  manner  and  by  such  Justice  or  Justices  as  the 
Appellate  Divisions  in  the  respective  departments  which  include  New  York 
and  Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  Abolished — §6.  Cir¬ 
cuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished  from  and  after 
the  last  day  of  December,  one  thousand  eight  hundred  and  ninety-five.  All 
their  jurisdiction  shall  thereupon  be  vested  in  the  Supreme  Court,  and  all 
actions  and  proceedings  then  pending  in  such  courts  shall  be  transferred  to 
the  Supreme  Court  for  hearing  and  determination.  Any  Justice  of  the 
Supreme  Court,  except  as  otherwise  provided  in  this  article,  may  hold 
court  in  any  county. 

Court  of  Appeals — §7  (as  amended  November  7,  1899).  The  Court  of 
Appeals  is  continued.  It  shall  consist  of  the  Chief  Judge  and  Associate 
Judges  now  in  office,  who  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms,  and  their  successors,  who  shall  be  chosen  by  the  electors  of 
the  State.  The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January  next  after 
their  election.  Five  members  of  the  court  shall  form  a  quorum,  and  the 
concurrence  of  four  shall  be  necessary  to  a  decision.  The  court  shall  have 
power  to  appoint  and  to  remove  its  reporter,  clerk,  and  attendants.  When¬ 
ever  and  as  often  as  a  majority  of  the  judges  of  the  Court  of  Appeals  shall 
certify  to  the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
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lation  of  causes  pending  therein,  to  hear  and  dispose  of  the  same  with 
reasonable  speed,  the  Governor  shall  designate  not  more  than  four  justices 
of  the  Supreme  Court  to  serve  as  associate  judges  of  the  Court  of  Appeals. 
The  justices  so  designated  shall  be  relieved  from  their  duties  as  justices  of 
the  Supreme  Court  and  shall  serve  as  associate  judges  of  the  Court  of 
Appeals  until  the  causes  undisposed  of  in  said  court  are  reduced  to  two 
hundred,  when  they  shall  return  to  the  Supreme  Court.  The  Governor  may 
designate  justices  of  the  Supreme  Court  to  fill  vacancies.  No  justice  shall 
serve  as  associate  judge  of  the  Court  of  Appeals  except  while  holding  the 
office  of  Justice  of  the  Supreme  Court,  and  no  more  than  seven  judges  shall 
sit  in  any  case. 

Vacancy  in  Court  of  Appeals,  How  Filled — §8.  When  a  vacancy  shall 
occur  otherwise  than  by  expiration  of  term,  in  the  office  of  Chief  or  Asso¬ 
ciate  Judge  of  the  Court  of  Appeals,  the  same  shall  be  filled,  for  a  full  term, 
at  the  next  general  election  happening  not  less  than  three  months  after  such 
vacancy  occurs;  and  until  the  vacancy  shall  be  filled,  the  Governor,  by  and 
with  the  advice  and  consent  of  the  Senate,  if  the  Senate  shall  be  in  session, 
or  if  not  the  Governor  may  fill  such  vacancy  by  appointment.  If  any  such 
appointment  of  Chief  Judge  shall  be  made  from  among  the  Associate  Judges 
a  temporary  appointment  of  Associate  Judge  shall  be  made  in  like  manner; 
but  in  such  case  the  person  appointed  Chief  Judge  shall  not  be  deemed  to 
vacate  his  office  of  Associate  Judge  any  longer  than  until  the  expiration  of 
his  appointment  as  Chief  Judge.  The  powers  and  jurisdiction  of  the  court 
shall  not  be  suspended  for  want  of  appointment  or  election,  when  the  num¬ 
ber  of  Judges  is  sufficient  to  constitute  a  quorum.  All  appointments  under 
this  section  shall  continue  until  and  including  the  last  day  of  December  next 
after  the  election  at  which  the  vacancy  shall  be  filled. 

Jurisdiction  of  Court  of  Appeals — §9.  After  the  last  day  of  December, 
one  thousand  eight  hundred  and  ninety-five,  the  jurisdiction  of  the  Court  of 
Appeals,  except  where  the  judgment  is  of  death,  shall  be  limited  to  a  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate  Division  of 
the  Supreme  Court  that  there  is  evidence  supporting  or  tending  to  sustain  a 
finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall  be  reviewed  by 
the  Court  of  Appeals.  Except  where  the  judgment  is  of  death,  appeals  may 
be  taken,  as  a  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court,  finally 
determining  actions  or  special  proceedings,  and  from  orders  granting  new 
trials  on  exceptions,  where  the  appellants  stipulate  that  upon  affirmance 
judgment  absolute  shall  be  rendered  against  them.  The  Appellate  Division 
in  any  department  may,  however,  allow  an  appeal  upon  any  question  of  law 
which,  in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the  Court  of 
Appeals  and  the  right  of  appeal  thereto,  but  the  right  of  appeal  shall  not 
depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made  or  judg- 
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ments  rendered  by  any  General  Term  before  the  last  day  of  December,  one 
thousand  eight  hundred  and  ninety-five,  but  appeals  therefrom  may  be  taken 
under  existing  provisions  of  law. 

Judges  Not  to  Hold  Any  Other  Office — §10.  The  Judges  of  the  Court 
of  Appeals  and  the  Justices  of  the  Supreme  Court  shall  not  hold  any  other 
office  or  public  trust.  All  votes  for  any  of  them,  for  any  other  than  a 
judicial  office,  given  by  the  Legislature  or  the  People,  shall  be  void. 

Removal  of  Judges — §11.  Judges  of  the  Court  of  Appeals  and  Justices 
of  the  Supreme  Court  may  be  removed  by  concurrent  resolution  of  both 
houses  of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to  each 
house  concur  therein.  All  other  judicial  officers,  except  Justices  of  the 
Peace,  and  judges  or  justices  of  inferior  courts  not  of  record,  may  be 
removed  by  the  Senate,  on  the  recommendation  of  the  Governor,  if  twb- 
thirds  of  all  the  members  elected  to  the  Senate  concur  therein.  But  no  officer 
shall  be  removed  by  virtue  of  this  section  except  for  cause,  which  shall  be 
entered  on  the  journals,  nor  unless  he  shall  have  been  served  with  a  state¬ 
ment  of  the  cause  alleged,  and  shall  have  had  an  opportunity  to  be  heard. 
On  the  question  of  removal,  the  yeas  and  nays  shall  be  entered  on  the 
journal. 

Compensation;  Age  Restriction;  Assignment  by  Governor — §12  (as 
amended  November  2,  1909).  No  person  shall  hold  the  office  of  Judge  or 
Justice  of  any  court  longer  than  until  and  including  the  last  day  of  Decem¬ 
ber  next  after  he  shall  be  seventy  years  of  age.  Each  Justice  of  the  Supreme 
Court  shall  receive  from  the  State  the  sum  of  ten  thousand  dollars  per 
year.  Those  assigned  to  the  Appellate  Division  in  the  Third  and  Fourth 
Departments  shall  each  receive,  in  addition,  the  sum  of  two  thousand  dollars, 
and  the  Presiding  Justices  thereof  the  sum  of  two  thousand  five  hundred 
dollars  per  year.  Those  Justices  elected  in  the  First  and  Second  Judicial 
Departments  shall  continue  to  receive  from  their  respective  cities,  counties, 
or  districts,  as  now  provided  by  law,  such  additional  compensation  as  will 
make  their  aggregate  compensation  what  they  are  now  receiving.  Those 
Justices  elected  in  any  judicial  department  other  than  the  First  or  Second, 
and  assigned  to  the  Appellate  Divisions  of  the  First  and  Second  Depart¬ 
ments  shall,  while  so  assigned,  recieve  from  those  departments,  respectively, 
as  now  provided  by  law,  such  additional  sum  as  is  paid  to  the  Justices  of 
those  departments.  A  Justice  elected  in  the  Third  or  Fourth  Department 
assigned  by  the  Appellate  Division,  or  designated  by  the  Governor  to  hold 
a  trial,  or  special  term,  in  a  judicial  district  other  than  that  in  which  he  is 
elected,  shall  receive,  in  addition,  ten  dollars  per  day  for  expenses  while 
actually  so  engaged  in  holding  such  term,  which  shall  be  paid  by  the  State 
and  charged  upon  the  judicial  district  where  the  service  is  rendered.  The 
compensation  herein  provided  shall  be  in  lieu  of  and  shall  exclude  all  other 
compensation  and  allowance  of  said  Justices  for  expenses  of  every  kind  and 
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nature  whatsoever.  The  provisions  of  this  section  shall  apply  to  the  Judges 
and  Justices  now  in  office  and  to  those  hereafter  elected. 

Trial  of  Impeachments — §13.  The  Assembly  shall  have  the  power  of 
impeachment,  by  a  vote  of  a  majority  of  all  the  members  elected.  The 
Court  for  the  Trial  of  Impeachments  shall  be  composed  of  the  President  of 
the  Senate,  the  Senators,  or  a  major  part  of  them,  and  the  Judges  of  the 
Court  of  Appeals,  or  a  major  part  of  them.  On  the  trial  of  an  impeach¬ 
ment  against  the  Governor  or  Lieutenant-Governor,  the  Lieutenant-Governor 
shall  not  act  as  a  member  of  the  court.  No  judicial  officer  shall  exercise 
his  office,  after  articles  of  impeachment  against  him  shall  have  been  pre¬ 
ferred  to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the  trial  of 
an  impeachment  the  members  of  the  court  shall  take  an  oath  or  affirmation 
truly  and  impartially  to  try  the  impeachment  according  to  the  evidence,  and 
no  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the 
members  present.  Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  to  removal  from  office,  or  removal  from  office  and  disqualifica¬ 
tion  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  this  State; 
but  the  party  impeached  shall  be  liable  to  indictment  and  punishment 
according  to  law. 

County  Courts — §14  (as  amended  on  November  4,  1913).  The  existing 
County  Courts  are  continued,  and  the  Judges  thereof  now  in  office  shall 
hold  their  offices  until  the  expiration  of  their  respective  terms.  In  the 
County  of  Kings  there  shall  be  four  County  Judges.  The  number  of  County 
Judges  in  any  county  may  also  be  increased,  from  time  to  time,  by  the 
Legislature,  to  such  number  that  the  total  number  of  County  Judges  in  any 
one  county  shall  not  exceed  one  for  every  two  hundred  thousand,  or  major 
fraction  thereof,  of  the  population  of  such  county.  The  additional  County 
Judges  in  the  County  of  Kings  shall  be  chosen  at  the  general  election  held 
in  the  first  odd-numbered  year  after  the  adoption  of  this  amendment.  The 
additional  County  Judges  whose  offices  may  be  created  by  the  Leg¬ 
islature  shall  be  chosen  at  the  general  election  held  in  the  first  odd- 
numbered  year  after  the  creation  of  such  office.  All  County  Judges, 
including  successors  to  existing  Judges,  shall  be  chosen  by  the  electors  of 
the  counties  for  the  term  of  six  years  from  and  including  the  first  day  of 
January  following  their  election.  County  Courts  shall  have  the  powers  and 
jurisdiction  they  now  possess,  and  also  original  jurisdiction  in  actions  for  the 
recovery  of  money  only  where  the  defendants  reside  in  the  county,  and  in 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding  two  thousand 
dollars.  The  Legislature  may  hereafter  enlarge  or  restrict  the  jurisdiction 
of  the  County  Courts,  provided,  however,  that  their  jurisdiction  shall  not  be 
so  extended  as  to  authorize  an  action  therein  for  the  recovery  of  money  only, 
in  which  the  sum  demanded  exceeds  two  thousand  dollars,  or  in  which  any 
person  not  a  resident  of  the  county  is  a  defendant.  Courts  of  Sessions, 
except  in  the  County  of  New  York,  are  abolished  from  and  after  the  last 
day  of  December,  one  thousand  eight  hundred  and  ninety-five.  All  the  juris- 
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diction  of  the  Court  of  Sessions  in  each  county,  except  the  county  of  New 
York,  shall  thereupon  be  vested  in  the  County  Court  thereof,  and  all  actions 
and  proceedings  then  pending  in  such  Courts  of  Sessions  shall  be  transferred 
to  the  said  County  Courts  for  hearing  and  determination.  Every  County 
Judge  shall  perform  such  duties  as  they  may  be  required  by  law.  His  salary 
shall  be  established  by  law,  payable  out  of  the  county  treasury.  A  County 
Judge  of  any  county  may  hold  County  Courts  in  any  other  county  when 
requested  by  the  Judge  of  such  other  county. 

Surrogates’  Courts;  Surrogates,  Their  Powers  and  Jurisdiction ;  Vacan¬ 
cies — §15.  The  existing  Surrogates’  Courts  are  continued,  and  the  Surro¬ 
gates  now  in  office  shall  hold  their  offices  until  the  expiration  of  their  terms. 
Their  successors  shall  be  chosen  by  the  electors  of  their  respective  counties, 
and  their  terms  of  office  shall  be  six  years,  except  in  the  County  of  New 
York,  where  they  shall  continue  to  be  fourteen  years.  Surrogates  and  Sur¬ 
rogates’  Courts  shall  have  the  jurisdiction  and  powers  which  the  Surrogates 
and  existing  Surrogates’  Courts  now  possess,  until  otherwise  provided  by 
the  Legislature.  The  County  Judge  shall  be  Surrogate  of  his  county,  except 
where  a  separate  Surrogate  has  been  or  shall  be  elected.  In  counties  having 
a  population  of  more  than  forty  thousand,  wherein  there  is  no  separate 
Surrogate,  the  Legislature  may  provide  for  the  election  of  a  separate  officer 
to  be  surrogate,  whose  terms  of  office  shall  be  six  years.  When  the  Surro¬ 
gate  shall  be  elected  as  a  separate  officer,  his  salary  shall  be  established  by 
law,  payable  out  of  the  county  treasury.  No  County  Judge  or  Surrogate 
shall  hold  office  longer  than  until  and  including  the  last  day  of  December 
next  after  he  shall  be  seventy  years  of  age.  Vacancies  occurring  in  the 
office  of  County  Judge  or  Surrogate  shall  be  filled  in  the  same  manner  as 
like  vacancies  in  the  Supreme  Court.  The  compensation  of  any  County 
Judge  or  Surrogate  shall  not  be  increased  or  diminished  during  his  term  of 
office.  For  the  relief  of  Surrogate’s  Courts,  the  Legislature  may  confer  upon 
the  Supreme  Court  in  any  county  having  a  population  exceeding  four  hun¬ 
dred  thousand,  the  powers  and  jurisdiction  of  Surrogates,  with  authority  to 
try  issues  of  fact  by  jury  in  probate  cases. 

Local  Judicial  Officers — §16.  The  Legislature  may,  on  application  of 
the  Board  of  Supervisors,  provide  for  the  election  of  local  officers  not  to 
exceed  two  in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in  such  other  cases 
as  may  be  provided  by  law,  and  to  exercise  such  other  powers  in  special 
cases  as  are  or  may  be  provided  by  law. 

Justices  of  the  Peace ;  District  Court  Justices — §17.  The  electors  of 
the  several  towns  shall,  at  their  annual  town  meetings,  or  at  such  other 
time  and  in  such  manner  as  the  Legislature  may  direct,  elect  Justices  of  the 
Peace,  whose  term  of  office  shall  be  four  years.  In  case  of  an  election  to  fill 
a  vacancy  occurring  before  the  expiration  of  a  full  term,  they  shall  hold 
for  the  residue  of  the  unexpired  term.  Their  number  and  classification  may 
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be  regulated  by  law.  Justices  of  the  Peace  and  Judges  or  Justices  of 
inferior  courts  not  of  record,  and  their  clerks,  may  be  removed  for  cause, 
after  due  notice  and  an  opportunity  of  being  heard  by  such  courts  as  are  or 
may  be  prescribed  by  law.  Justices  of  the  Peace  and  District  Court  Justices 
may  be  elected  in  the  different  cities  of  this  State  in  such  manner  and  with 
such  powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  prescribed 
by  law;  all  other  judicial  officers  in  cities,  whose  election  or  appointment  is 
not  otherwise  provided  for  in  this  article,  shall  be  chosen  by  the  electors  of 
such  cities,  or  appointed  by  some  local  authorities  thereof. 

Inferior  Local  Courts,  Children's  Courts,  Courts  of  Domestic  Relations 
— §18  (as  amended  November  8,  1921).  Inferior  local  courts  of  civil  and 
criminal  jurisdiction  may  be  established  by  the  Legislature,  but  no  inferior 
local  court  hereafter  created  shall  be  a  court  of  record.  Except  as  herein 
provided  the  Legislature  shall  not  hereafter  confer  upon  any  inferior  or 
local  court  of  its  creation  any  equity  jurisdiction  or  any  greater  jurisdiction 
in  other  respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  The  Legislature  may  establish  Children’s  Courts,  and  Courts  of 
Domestic  Relations,  as  separate  courts,  or  as  parts  of  existing  courts  or 
courts  hereafter  to  be  created,  and  may  confer  upon  them  such  jurisdiction 
as  may  be  necessary  for  the  correction,  protection,  guardianship  and  disposi¬ 
tion  of  delinquent,  neglected  or  dependent  minors,  and  for  the  punishment 
and  correction  of  adults  responsible  for  or  contributing  to  such  delinquency, 
neglect  or  dependency,  and  to  compel  the  support  of  a  wife,  child,  or  poor 
relative  by  persons  legally  chargeable  therewith  who  abandon  or  neglect  to 
support  any  of  them.  In  conferring  such  jurisdiction,  the  Legislature  shall 
provide  that  whenever  a  child  is  committed  to  an  institution  or  is  placed  in 
the  custody  of  any  person  by  parole,  placing  out,  adoption  or  guardianship, 
it  shall  be  so  committeed  or  placed,  when  practicable,  to  an  institution  gov¬ 
erned  by  persons,  or  in  the  custody  of  a  person,  of  the  same  religious  persua¬ 
sion  as  the  child.  In  the  exercise  of  such  jurisdiction  such  courts  may  hear 
and  determine  such  causes,  with  or  without  a  jury,  except  those  involving 
a  felony.  Except  as  herein  otherwise  provided,  all  judicial  officers  shall  be 
elected  or  appointed  at  such  times  and  in  such  manner  as  the  Legislature 
may  direct. 

Clerks  of  Courts — §19.  Clerks  of  the  several  counties  shall  be  clerks 
of  the  Supreme  Court,  with  such  powers  and  duties  as  shall  be  prescribed 
by  law.  The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  appoint  and  to  remove  a  clerk,  who  shall  keep  his  office  at 
the  place  to  be  designated  by  said  Justices.  The  Clerk  of  the  Court  of 
Appeals  shall  keep  his  office  at  the  seat  of  government.  The  Clerk  of  the 
Court  of  Appeals  and  the  Clerks  of  the  Appellate  Division  shall  receive 
compensation,  to  be  established  by  law  and  paid  out  of  the  public  treasury. 

No  Judicial  Officer,  Except  Justice  of  the  Peace,  to  Receive  Fees;  Not 
to  Act  as  Attorney  or  Counsellor — §20.  No  judicial  officer,  except  Justices 
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of  the  Peace,  shall  receive  to  his  own  use  any  fees  or  perquisities  of  office; 
nor  shall  any  Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme 
Court,  or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand,  practice  as 
an  attorney  or  Counsellor  in  any  court  of  record  in  this  State,  or  act  as 
Referee.  The  Legislature  may  impose  a  similar  prohibition  upon  County 
Judges  and  Surrogates  in  other  counties.  No  one  shall  be  eligible  to  the 
office  of  Judge  of  the  Court  of  Appeals,  Justice  of  the  Supreme  Court,  or, 
except  in  the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro¬ 
gate,  who  is  not  an  attorney  or  counsellor  in  this  State. 

Publication  of  Statutes — §21.  The  Legislature  shall  provide  for  the 
speedy  publication  of  all  statutes,  and  shall  regulate  the  reporting  of  the 
decisions  of  the  courts;  but  all  laws  and  judicial  decisions  shall  be  free 
for  publication  by  any  person. 

Terms  of  Office  of  Present  Justices  of  the  Peace  and  Local  Judicial 
Officers — §22.  Justices  of  the  Peace,  and  other  local  judicial  officers  pro¬ 
vided  for  in  sections  seventeen  and  eighteen  in  office  when  this  article  takes 
effect,  shall  hold  their  offices  until  the  expiration  of  their  respective  terms. 

Courts  of  Special  Sessions — §23.  Courts  of  Special  Sessions  shall  have 
such  jurisdiction  of  offenses  of  the  grade  of  misdemeanors  as  may  be  pre¬ 
scribed  by  law. 

Article  VII. 

Section  1  of  Article  VII,  which  deals  with  the  finances  of  the  State, 
ordains  that  the  credit  of  the  State  shall  not  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation.  Section  2 
gives  the  State  power  to  contract  debts  in  anticipation  of  the  receipt  of 
taxes  and  revenues,  but  short-term  bonds  issued  must  be  redeemed  with 
interest  within  one  year  from  date  of  issue.  During  a  state  of  war,  the 
Government  may,  by  Section  3,  contract  debts  for  longer  terms,  but  the 
money  raised  must  be  applied  only  to  war  needs.  Section  4,  as  amended  on 
November  2,  1920,  provides  that,  with  the  exception  of  the  emergency 
requirements  specified  in  Sections  2  and  3,  no  debt  shall  hereafter  be  con¬ 
tracted  by  or  in  behalf  of  the  State,  unless  such  debt  shall  be  authorized  by 
law,  for  a  distinct  and  specified  purpose;  and  that  no  debt  hereafter  author¬ 
ized  shall  be  contracted  for  a  period  longer  than  that  of  the  probable  life  of 
the  work  or  object  for  which  the  debt  is  to  be  contracted.  Section  5,  as 
amended  on  November  2,  1920,  deals  with  Sinking  Fund  provision.  Section 
6  forbids  any  official  of  the  State  from  auditing,  allowing,  or  paying  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred  by  lapse  of 
time.  Section  7  states  that  the  Forest  Reserve,  as  now  fixed  by  law,  “shall 
be  forever  kept  as  wild  forest  lands,”  but  this  section,  as  amended  on 
November  5,  1918,  permits  the  State  to  carry  through  certain  public  works 
within  the  area.  Section  8,  as  amended  on  November  5,  1918,  and  by  two 
separate  amendments  approved  by  the  People  on  November  8,  1921,  states 
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that  the  Legislature  shall  not  sell,  lease,  or  otherwise  dispose  of  the  Erie 
Canal  (except  certain  named  portions  and  tributory  canals),  the  Oswego 
Canal,  the  Champlain  Canal,  the  Cayuga  and  Seneca  Canal,  or  the  Black 
River  Canal;  but  they  shall  remain  the  property  of  the  State  and  under  its 
management  forever.  Section  9  forbids  the  imposition  of  canal  tolls  “on 
persons  or  property  transported  on  the  canals.”  Section  10  authorizes  the 
Legislature  to  decide  questions  of  canal  improvement.  Section  n  authorizes 
the  Legislature  to  make  annual  appropriations  for  the  payment  of  interest 
and  principal  of  State  debts.  Section  12,  as  amended  November  2,  1920, 
authorizes  the  creation  of  debts  for  improvement  of  highways,  but  only  in 
the  manner  provided  in  section  four  of  this  article.  Section  13,  which  was 
adopted  on  November  6,  1923,  provides  for  the  creation  of  a  debt  not  exceed¬ 
ing  $45,000,000  to  provide  for  the  payment  of  bonuses  to  honorably  dis¬ 
charged  soldiers,  sailors  and  marines  of  the  World  War,  who  were  actual 
residents  of  the  State  at  the  time  of  their  enlistment. 

Article  VIII. 

Section  1  deals  with  the  formation  of  corporation.  Section  2  is  regard¬ 
ing  dues  from  corporations.  Section  3  defines  the  term  “Corporations.” 
Section  4  required  the  Legislautre  to,  by  general  law,  conform  all  charters 
of  savings  banks  and  institutions  for  savings  to  a  uniformity  of  powers, 
rights  and  liabilities;  such  corporations  shall  have  no  capital  stock,  nor 
shall  the  trustees  thereof,  or  any  of  them,  have  any  interest  whatever  in 
the  profits  of  the  corporation.  Section  5  forbids  the  suspension  of  specie 
payments  by  any  person,  association  or  corporation  issuing  bank  notes  of 
any  description.  Section  6  governs  the  registry  of  all  bills,  notes  or  other 
paper  money  emitted.  Section  7  states  the  liability  of  stockholders  of 
banks.  Section  8  makes  billholders  of  insolvent  banks  preferred  creditors. 
Section  9  forbids  the  use  of  State  funds  in  any  private  undertaking,  with 
certain  exceptions.  Section  10,  as  amended  November  6,  1917,  forbids  any 
county,  city,  town,  or  village  to  lend  its  money  or  credit  in  aid  of  any 
association  or  corporation,  excepting  for  poor  relief  as  may  be  authorized 
by  law ;  the  section  also  defines  the  limitations  of  indebtedness  of  counties 
and  other  civil  divisions.  Section  11  provides  for  a  State  Board  of  Chari¬ 
ties.  Section  12  authorizes  the  Governor  to  appoint  members  of  that  Board. 
Section  13  continues  existing  laws  relating  to  charitable  institutions.  Sec¬ 
tion  14  permits  the  Legislature  at  its  discretion  to  provide  for  the  education 
and  support  of  the  blind,  the  deaf  andj  dumb,  and  juvenile  delinquents. 
Section  15  provides  for  the  continuance  in  office  for  the  term  for  which 
they  were  appointed  all  commissioners  of  the  State  Board  of  Charities  and 
of  the  State  Commission  in  Lunacy  who  were  in  office  when  the  present 
Constitution  took  effect. 

Article  IX. 

Section  1  states  that  “The  Legislature  shall  provide  for  the  maintenance 
and  support  of  a  system  of  free  common  schools,  wherein  all  the  children 
of  this  State  may  be  educated.”  Section  2  continues  the  corporation  created 
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in  1784  under  the  name  of  The  Regents  of  the  University  of  the  State  of 
New  York.  Section  3  relates  to  certain  school  funds.  Section  4  forbids  the 
use  of  the  property,  credit  or  public  funds  of  the  State  in  aid  of  any  denom¬ 
inational  school. 

Article  X. 

Section  1  relates  to  the  election  of  county  officers,  and  authorizes  the 
Governor  to  remove  any  county  officer  if  he  deems  it  advisable,  after  having 
given  said  officer  an  opportunity  of  stating  his  defence  of  the  charges 
against  him.  Section  2  provides  for  election  or  appointment,  as  the  Legis¬ 
lature  may  direct,  of  all  county  officers  not  provided  for  in  this  Constitution. 
Section  3  states  that  the  duration  of  any  office  not  provided  for  in  the 
Constitution  may  be  declared  by  law.  Section  4  states  that  the  time  of 
electing  all  officers  named  in  this  article  shall  be  prescribed  by  law.  Section 
5  authorizes  the  Legislature  to  fill  vacancies  in  county  offices  by  appoint¬ 
ment.  Section  6  states  that  the  political  year  and  legislative  term  shall  begin 
on  the  first  of  January.  Section  7  provides  for  the  removal  of  all  officers, 
except  judicial,  for  misconduct  or  malversation  in  office.  Section  8  gives 
the  Legislature  the  right  to  declare  the  cases  in  which  any  office  shall  be 
deemed  vacant  when  no  provision  is  made  for  that  purpose  in  the  Constitu¬ 
tion.  Section  9  forbids  any  officer  whose  salary  is  fixed  by  this  Constitution 
receiving  any  additional  compensation. 

Article  XI. 

Section  1  declares  that  “all  able-bodied  male  citizens  between  the  ages 
of  eighteen  and  forty-five  years,  who  are  residents  of  the  State,  shall  con¬ 
stitute  the  Militia,”  subject  to  exemptions  created  by  law.  Section  2  deals 
with  enlistment  of  volunteers.  Section  3,  with  the  organization  of  a  force 
of  not  less  than  10,000  enlisted  men.  Section  4  gives  the  Governor  the  power 
to  appoint  all  chiefs  of  the  several  staff  departments;  he  shall  also  nom¬ 
inate,  and  with  the  consent  of  the  Senate  appoint,  all  major-generals.  All 
other  commissioned  and  non-commissioned  officers  shall,  by  Section  5,  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem  most 
conducive  to  the  improvement  of  the  militia.  Section  6  states  that  com¬ 
missioned  officers  shall  be  commissioned  by  the  Governor,  as  Commander- 
in-Chief,  but  no  officer  shall  be  removed  unless  by  the  Senate  on  the 
recommendation  of  the  Governor,  or  by  sentence  of  court  martial,  or  upon 
the  findings  of  an  examining  board. 

Article  XII. 

Section  1,  as  amended  November  7,  1905,  gives  the  Legislature  control 
over  cities  and  incorporated  villages,  restricting  the  power  of  the  latter  in 
taxation,  assessment,  borrowing  of  money,  contracting  of  debts  and  other 
matters  affecting  their  credit.  Section  2,  as  adopted  November  6,  1923,  for¬ 
bids  the  passage  by  the  Legislature  of  any  but  general  laws  that  relate  to 
the  property,  affairs  or  government  of  cities.  Section  3,  as  adopted  Novem¬ 
ber  6,  1923,  gives  every  city  the  power  to  adopt  and  amend  local  laws  not 
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inconsistent  with  the  constitution  and  laws  of  this  State.  Section  4,  as 
adopted  November  6,  1923,  declares  that  the  power  of  the  Legislature  to 
enact  laws  relating  to  local  matters,  “other  than  property,  affairs,  or  govern¬ 
ment  of  cities”  is  not  restricted.  Section  5  leaves  to  the  Legislature  the 
right  to  determine  what  further  powers  of  local  legislation  and  administra¬ 
tion  may  be  conferred  on  cities.  Section  6,  as  amended  November  6,  1923, 
provides  that  all  local  elections  shall  be  in  odd-numbered  years,  so  as  not 
to  interefere  with  State  and  National  elections.  Section  7,  as  adopted 
November  6,  1923,  continues  existing  charters,  and  other  laws. 

Article  XIII. 

By  Section  1,  members  of  the  Legislature  and  all  officers  executive  and 
judicial,  except  such  inferior  officers  as  shall  be  by  law  exempted,  shall  take 
the  Oath  of  Office  set  forth  in  the  Constitution.  Section  2  states  that  any 
officer  who  accepts  fees  or  perquisites,  except  in  payment  of  his  legal  salary, 
shall  be  deemed  guilty  of  a  felony.  By  Section  3,  any  person  who  offers  a 
bribe  to  an  officer  shall  also  be  so  classed,  and  be  liable  to  punishment.  By 
Section  4,  the  person  charged  with  receiving  the  bribe  may  testify  against 
the  giver.  Free  passes,  franking  privileges,  and  such  like  perquisites,  may 
not  be  accepted  by  public  officers,  according  to  Section  5.  Section  6  pro¬ 
vides  for  the  removal  by  the  Governor  of  any  District  Attorney  who  shall 
neglect  to  prosecute  any  person  charged  with  violation  of  the  laws  in  his 
county. 

Article  XIV. 

Section  1  provides  that  amendments  to  the  Constitution,  after  having 
been  approved  by  a  majority  of  both  houses  of  the  Legislature  during  the 
same  session,  and  the  approval  of  both  houses  of  the  Legislature  chosen  at 
the  next  general  election,  the  proposed  amendment  or  amendments  shall  be 
submitted  to  the  People  at  the  next  general  election,  for  their  ratification  or 
rejection.  In  the  event  of  ratification,  said  amendment  or  amendments  shall 
become  part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval.  Section  two  states  that  the  question :  “Shall 
there  be  a  convention  to  revise  the  Constitution  and  amend  the  same”  shall 
be  put  to  the  People  in  every  twentieth  year  from  1916.  Section  3  states 
that  any  amendment  proposed  by  a  Constitutional  Convention  and  submitted 
to  the  People  coincidentally  with  one  on  the  same  subject  submitted  by  the 
Legislature  shall,  if  approved,  be  deemed  to  supercede  that  offered  by  the 
Legislature. 

Article  XV. 

provides,  in  its  one  section,  that  the  Constitution  submitted  in  1894  should, 
if  ratified,  take  effect  on  January  1,  1895,  “except  as  herein  otherwise 
provided.” 
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The  Judiciary  Bill  of  1925. 

During  recent  years  the  advisability  of  amending  the  ju¬ 
diciary  article  of  the  existing  Constitution  has  been  much  dis¬ 
cussed.  A  Constitutional  Convention,  sitting  in  1921,  consid¬ 
ered  almost  all  phases  of  it,  aided  in  their  deliberations  by  the 
facts  presented  by  many  committees — of  bar  associations,  ju¬ 
dicial  and  civic  bodies — the  movement  culminating  in  the  two 
bills  upon  the  subject  introduced  in  the  Senate  in  1924  and 
1925.  The  Schackno  bill  was  passed  by  the  Legislature  of 

1924,  and  was  presented  again  in  the  Senate  on  January  13, 

1925,  for  second  passage.  The  other  bill,  which  is  in  effect  iden¬ 
tical  with,  and  takes  the  place  of,  that  sponsored  by  Senator 
Henry  G.  Schackno,  was  introduced  by  Senator  Cole,  and 
bears  date  of  January  22,  1925.  It  passed  the  Senate,  but  was 
amended  by  the  Assembly.  On  the  last  day  of  the  session  the 
amendments  were  accepted  by  the  Senate.  The  proposed  new 
judiciary  article  will,  therefore,  come  before  the  electorate,  as 
a  constitutional  amendment,  for  approval  or  rejection,  in  No¬ 
vember,  1925.  The  measure,  though  differing  considerably 
from  the  changes  originally  recommended,  are  the  direct  out¬ 
growth  of  the  convention  of  lawyers  and  jurists  referred  to 
above.  Briefly,  one  of  the  original  proposals  was  to  abolish 
the  county  courts  of  New  York,  Bronx,  Kings,  Queens  and 
Richmond,  by  transferring  their  criminal  jurisdiction  to  the 
Court  of  General  Sessions,  and  their  civil  jurisdiction  to  the 
City  Court,  the  latter,  like  the  General  Sessions,  being  made 
city-wide;  the  county  judges  would,  in  the  reorganization,  be 
continued,  for  their  present  terms,  in  the  enlarged  new  Court 
ol  General  Sessions.  Under  the  Schackno  and  Coles  bills, 
however,  the  county  courts,  instead  of  being  abolished,  would 
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be  continued  in  their  present  jurisdiction,  and  the  terms  of  the 
judges  would  be  extended  from  six  to  fourteen  years.  The 
Court  of  General  Sessions  would  remain  undisturbed,  func¬ 
tioning  as  the  criminal  court  in  New  York  County  only;  but 
the  City  Court  would  be  extended,  to  take  the  civil  cases  from 
the  county  courts  of  Greater  New  York,  outside  Manhattan, 
e.  g.,  in  Kings,  Queens,  Bronx  and  Richmond.  Another 
change  would  extend  the  terms  of  surrogates  in  every  county 
to  fourteen  years.  Another  most  vital  amendment  would  take 
the  subject  of  judicial  salaries  out  of  the  Constitution  alto¬ 
gether,  thereby  making  future  modifications  matters  for  only 
legislative  action.  As  these  amendments  may  become  organic 
law,  the  proposals  justify  more  extensive  review  herein. 

The  act  of  April  30,  1921, 1  authorized  the  convening  of  a 
Constitutional  Convention,  to  be  constituted  of  one  judge  of 
the  Court  of  Appeals,  one  justice  of  the  Appellate  Division  of 
the  Supreme  Court  in  each  judicial  department,  one  justice  of 
the  Supreme  Court  in  each  judicial  district,  the  attorney-gen¬ 
eral,  three  Senators,  three  Assemblymen,  and  one  attorney  and 
counsellor-at-law  from  each  of  the  nine  judicial  districts  of  the 
State,  making  in  all  thirty  members  of  the  convention,  which 
was  to  meet  for  organization  on  May  10,  1921. 2  On  that  day 
the  members  convened  at  the  Capitol  in  Albany,  and  organ¬ 
ized  by  electing  Judge  Pound  permanent  chairman.  Attor- 

1.  Chapter  348,  Laws  of  1921,  p.  1129. 

2.  Promptly  upon  the  passage  of  this  act,  the  Court  of  Appeals  chose 
Judge  Cuthbert  W.  Pound;  the  several  Appellate  Divisions  chose  Justices 
Lambert,  Laughlin,  Putnam  and  Woodward;  the  justices  of  the  several 
Judicial  Districts  chose  Justices  Benedict,  Borst,  Crouch,  Kellogg,  Marcus, 
Newburger,  Rudd,  Sawyer  and  Young;  the  President  of  the  Senate  desig¬ 
nated  Senators  Burlingame,  Whitley  and  Cotillo;  the  Speaker  of  the  Assem¬ 
bly  designated  Assemblymen  Cole,  Donohue  and  Duke,  and  the  Governor 
appointed  to  represent  the  Bar  of  the  several  districts  Messrs.  Clearwater,  of 
Kingston;  Cobb,  of  Syracuse;  Dykman,  of  Brooklyn;  Hill,  of  Norwich; 
Kenefick,  of  Buffalo;  Guthrie,  of  New  York;  Rogers,  of  Hudson  Falls; 
Sutherland,  of  Rochester,  and  Wallin,  of  Yonkers. — See  “Judiciary  Consti¬ 
tutional  Convention  of  1921,”  Report  to  Legislature,  January  4,  1922,  Legis¬ 
lative  Document  (1922),  No.  37. 
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ney-General  Newton  became  vice-chairman,  and  Herbert  L. 
Smith,  secretary. 

At  the  outset  the  convention  had  the  reports  and  discus¬ 
sions  of  the  Constitutional  Conventions  of  1894  and  1915  to 
base  their  deliberations  upon ;  and  the  executive  committee 
considered  the  recommendations  of  many  committees,  being 
waited  upon,  then  or  later,  by  committees  of  the  New  York 
Courts,  by  the  Association  of  the  Bar,  by  the  New  York 
County  Lawyers’  Association,  the  State  Bar  Association,  and 
other  interested  bodies.  It  was  necessary  to  recognize  in  the 
first  instance,  before  drafting  any  amendments  that  they  were 
considering,  “a  complex  judicial  system  which  had  developed, 
not  always  logically  or  scientifically,  with  the  growth  of  a 
great  State,  and  which  vitally  affected  an  urban  and  rural 
population  of  eleven  million  inhabitants,  more  than  three 
times  the  population  of  the  United  States  when  the  Federal 
Constitution  was  framed  and  adopted,  and  larger  than  the 
population  of  several  independent  nations  at  the  present 
time.”3 

The  convention  moved  with  reverent  caution,  recognizing 
that  past  Constitutions  “were  the  work  of  the  ablest  and  most 
famous  statesmen  and  lawyers,”  and  that  a  system  “so  erected 
and  long  tried”  surely  should  not  “be  discarded  without  grave 
and  compelling  reasons.”  They  knew  that  judicial  systems 
“for  highly  civilized  and  populous  communities  in  our  com¬ 
plex  civilization  cannot  be  made  over  at  will,”  and  they  re¬ 
solved  to  be  very  certain  of  their  reasons  for  any  amendments 
proposed.  They  held  to  the  conservative  rather  than  the  rad¬ 
ical  view.  For  instance,  though  the  convention  appreciated 

3.  This  judicial  system  had  long  been  in  practical  operation;  it  had 
proved  reasonably  successful  in  securing  the  blessing  of  justice  impartially 
administered  according  to  law ;  many  deep-rooted  traditions  had  grown  up 
around  its  provisions;  it  embodied  and  perpetuated  fundamental  permanent 
principles  which  in  one  way  or  another  had  guaranteed  to  all  classes  their 
“day  in  court,”  and  the  right  to  be  heard  by  just,  competent  and  impartial 
judges.  Ibid.,  p.  6. 


COURTS  AND  LAWYERS 


780 

that  the  appointive  system  “might  be  theoretically  preferable,” 
yet  they  were  not  prepared  to  suggest  that  “the  practical  ex¬ 
perience  of  the  State  during  the  past  three-quarters  of  a  cen¬ 
tury  under  the  elective  system  had  not  been  satisfactory,  and 
had  not  resulted  in  the  selection  of  scholarly,  competent,  indus¬ 
trious,  impartial  and  incorruptible  judges.” 

The  convention  gave  eight  months  of  intensive  study  to  the 
subject,  and  reported  their  findings  in  due  course  to  the  Legis¬ 
lature.  Some  of  the  amendments  recommended  were  not 
strictly  constitutional  provisions  at  all,  but  rather  such  as  are 
strictly  within  the  domain  of  legislative  power  and  discretion, 
and  consequently  should  be  dealt  with  in  and  by  statutes,  thus 
becoming  subject  to  ready  amendment  or  repeal.  Neverthe¬ 
less,  being  matters  of  vital  importance  to  the  State  and  such  as 
demanded  careful  consideration,  and  more  permanence  than 
statutory  law  could  give,  it  was  deemed  more  prudent  to  in¬ 
corporate  these  changes  in  the  organic  law,  for  although  cases 
can  be  cited  of  injustice  and  hardship  wrought  because 
remedial  measures  urgently  needed  were  impossible  by  the 
slow  process  of  constitutional  amendment,  yet,  on  the  whole, 
vital  governmental  principles  should  be  protected  against 
alteration  save  by  a  course  that  affords  more  time  for  consid¬ 
eration  of  the  subject  than  has  been  possible  during  recent 
years  by  the  statutory  method.4 

The  proposed  new  Article  VI,  as  recommended  by  the  Con- 

4.  ...  it  was  felt  that  the  increasing  complexity  of  modern  life  in 
congested  communities  and  of  modern  governmental  problems  had  rendered 
it  difficult,  if  not  practically  impossible,  for  any  ordinary  Legislature  to 
give  the  necessary  study  to  provisions  of  more  or  less  permanent  importance 
and  necessity.  Since  the  Constitutional  Convention  of  1915,  that  is,  in  six 
years,  the  Legislature  had  enacted  four  thousand  four  hundred  and  fifty-two 
statutes,  or  an  average  of  seven  hundred  and  forty-two  at  each  session, 
besides  sixty-one  concurrent  resolutions,  or  an  average  of  ten  in  each  year. 
The  average  volume  or  bulk  is  more  than  two  thousand  printed  pages. 
Stated  in  other  terms,  the  Legislature  has  had  to  dispose  at  each  session, 
in  three  or  four  months,  of  fully  one  hundred  times  as  much  matter  in 
volume  as  the  present  convention  has  covered  in  eight  months  of  intensive 
study.  Ibid.,  p.  8. 
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stitutional  Convention  of  1921,  opened  with  an  entirely  new 
section,  which  sought  to  vest  the  judicial  power  in  the  courts, 
just  as  the  legislative  power  is  vested  in  the  Legislative  and 
the  executive  power  in  the  Governor.  Their  reason  in  wish¬ 
ing  to  make  the  judicial  department  of  government  as  distinct 
and  separate  as  the  legislative  and  executive  was  based  on 
good  ground.  “The  due  protection  of  personal  and  property 
rights  demands  such  a  provision,”  states  the  report,  “and  cer¬ 
tainly  the  spirit  of  Magna  Charta  and  due  process  of  law  so 
requires.”  For  centuries  before  our  Revolution  it  had  been  re¬ 
garded  in  England  to  be  a  sound  constitutional  principle,  as 
phrased  in  Magna  Charta  itself,  that  all  should  be  entitled  to 
trial  in  courts  of  justice  held  or  presided  over  by  judges  who 
“know  the  law  of  the  realm  and  mean  to  observe  it  well.” 
Undoubtedly  bureaucracy  has  during  recent  decades  been  en¬ 
croaching  more  and  more  upon  what  should  be  the  exclusive 
jurisdiction  of  the  courts  of  justice.  “Extensive  legislative, 
executive  and  judicial  powers  are  being  vested  and  combined 
in  distinct  and  reckless  disregard  of  the  sound  principle  of  the 
separation  of  governmental  powers.”  Even  “controverted 
questions  of  law  and  fact,  heretofore  regarded  as  fundamen¬ 
tally  and  exclusively  for  judicial  determination,  are  being  en¬ 
trusted  to  bureaucratic  discretion.”  There  has  been  such  an 
alarming  increase  in  public  functionaries  and  public  expend¬ 
itures  in  our  own  State  during  the  last  twenty  years  that  com¬ 
petent  obervers  view  the  tendency  “as  imperilling  not  only  our 
liberties  but  the  very  solvency  of  the  State  and  its  municipal¬ 
ities.”  Chief  Judge  Cullen  warningly  said  in  one  of  his  con¬ 
structive  opinions : 

“The  great  misfortune  of  the  day  is  the  mania  for  regu¬ 
lating  all  human  conduct  by  statute,  from  responsibility  for 
which  few  are  exempt,  since  many  of  our  most  intelligent  and 
highly  educated  citizens,  who  resent  as  paternalism  and  social¬ 
ism  legislative  interference  with  affairs  in  which  they  are 
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interested,  are  most  persistent  in  the  attempt  to  regulate  by 
law  the  conduct  of  others.”5 

This  seems  an  important  section  of  the  proposed  judiciary 
article,  yet  it  is  not  to  be  found  in  either  the  Schackno  or  Cole 
bills.  But  the  last  section  of  the  Cole  bill  is  interesting.6  It 
refers  particularly  to  the  Court  of  Claims. 

The  convention,  in  its  report  and  proposed  new  article, 
deals  first  with  Supreme  Court  matters,  considering  sections 
2,  3,  4  and  5  of  the  Constitution  of  1894.  While  the  members 
recognized  the  Supreme  Court  as  vested  with  general  original 
jurisdiction  in  law  and  equity,  and  also  that  there  has  been  of 
late  a  strong  tendency  to  impinge  upon  and  limit  the  jurisdic¬ 
tion  of  the  Supreme  Court,  they  did  not  deem  it  advisable  to 
attempt  to  define  the  scope  of  the  constitutional  term  “gen¬ 
eral  jurisdiction.”  It  was  pointed  out  that  the  rule  is  well 
settled  that  the  present  language  deprived  the  Legislature  of 
all  power  to  take  from  the  Supreme  Court  any  of  its  existing 
jurisdiction  or  to  limit  its  general  jurisdiction,7  although  it 
left  the  Legislature  free  to  give  general  jurisdiction  likewise 
to  other  judicial  tribunals.8  Nevertheless,  the  general  juris¬ 
diction  conferred  upon  the  Supreme  Court  by  the  State  Con¬ 
stitution  does  not  operate  to  prevent  the  Legislature  from 
changing  the  common  or  statutory  law,  or  from  regulating  and 
altering  the  jurisdiction  and  proceedings  in  law  and  equity. 
This  was  expressly  provided  in  1869,  and  is  incorporated  in 
Section  20  of  the  Cole  Judiciary  Bill  of  1925,  viz.:  “The  Legis¬ 
lature  shall  have  the  same  power  to  alter  and  regulate  the 

5.  Hopper  v.  Britt,  204  N.  Y.,  524,  534. 

6.  Section  23.  Nothing  in  this  article  contained  shall  abridge  the 
authority  of  the  Legislature  to  create  or  abolish  any  board  or  court  with 
jurisdiction  to  hear  and  audit  or  determine  claims  against  the  State,  and  any 
such  tribunal  existing  when  this  article  shall  take  effect  shall  be  continued 
with  the  powers  then  vested  in  it  until  otherwise  provided  by  law. — See 
Senate  Bill,  Introductory,  Number  258,  January  22,  1925. 

7.  In  Alexander  v.  Bennett,  60  N.  Y.,  204,  206;  The  People  ex  rel.  The 
Mayor  v.  Nichols,  79  N.  Y.,  582,  589-90. 

8.  People  ex  rel.  Ryan  v.  Green,  58  N.  Y.,  295,  301. 
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jurisdiction  and  proceedings  in  law  and  in  equity  that  it  has 
heretofore  exercised.”9 

The  convention  recommended  that  the  ratio  of  justices  of 
the  Supreme  Court  to  population  be  increased  from  eighty  to 
one  hundred  thousand  in  the  First  and  Second  Judicial  Dis¬ 
tricts,  and  from  sixty  to  seventy-five  thousand  in  the  remain¬ 
ing  seven  districts;  but  the  bill  as  passed  maintains  the  old 
ratio. 

Recognizing  that  the  reform  adopted  in  1894,  in  creating 
Appellate  Divisions,  has  been  generally  successful  and  satis¬ 
factory,  the  convention  continued  the  Appellate  Divisions  and 
existing  judicial  districts.  It  was  proposed  that  the  Governor 
be  given  power,  when  necessary  for  the  speedy  disposition  of 
cases  pending  before  the  Appellate  Divisions,  to  designate  ad¬ 
ditional  justices  temporarily,  and  that  such  justice  need  not 
be  resident  within  the  division  to  which  he  is  assigned,  though 
“a  majority  of  the  justices  designated  to  sit  in  any  Appellate 
Division  shall  at  all  times  be  residents  of  the  department.” 
The  experience  in  the  First  and  Second  Districts  during  re¬ 
cent  years  has  demonstrated  that  “a  very  desirable  element  of 
impartiality  and  confidence”  is  supplied  when  the  experience 
of  justices  trained  in  other  parts  of  the  State  is  thus  borrowed 
in  cases  “which  might  be  thought  to  involve  local  predilec¬ 
tions  or  prejudices.” 

The  authority  of  the  Governor  to  fix  the  time  and  place  of 
extraordinary  terms  of  the  Supreme  Court,  without  first  con¬ 
sulting  the  Appellate  Division  was  not  considered  “conducive 
to  the  best  interests”  of  the  State.  The  Constitution  of  1894 
expressly  provided  that  the  justices  of  the  Appellate  Division 
in  each  judicial  department  should  have  the  power  to  fix  the 
times  and  places  for  holding  special  and  trial  terms  therein, 

9.  Matter  of  Estate  of  Stilwell,  139  N.  Y.,  337,  342;  Guttag  v.  Shatzkin , 
194  App.  Div.,  509,  517,  reversed  230  N.  Y.,  647;  People  ex  rel,  Durham 
Realty  Corp.  v.  Le  Petra ,  230  N.  Y.,  429,  450;  see  also  article  by  John 
Brooks  Leavitt  in  “New  York  Law  Journal,”  December  29,  1921. 
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and  to  assign  justices  in  the  departments  to  hold  such  terms. 
But  by  amendment  passed  in  1905,  the  power  of  the  justices 
was  restricted  to  special  terms.  The  Legislature,  however, 
deemed  it  necessary  to  amend  the  judiciary  law,  Section  84, 
so  as  to  provide  that  all  trial  terms,  as  well  as  all  special  terms, 
should  be  fixed  by  the  Appellate  Divisions.  The  constitution¬ 
ality  of  the  statutory  provision  has,  however,  been  challenged. 
Both  the  conventions  of  1915  and  1921  thought  it  was  nec¬ 
essary,  in  order  to  secure  due  administration  and  distribution 
of  the  judicial  business  of  the  departments,  that  the  Appellate 
Divisions  should  have  the  power  to  fix  the  times  and  places  for 
holding  not  merely  the  special  terms  (at  which  equity  cases 
only  are  triable),  but  also  all  the  other  terms  of  the  Supreme 
Court  in  each  department,  and  to  assign  the  justices  in  the  de¬ 
partments  to  hold  such  terms.  They  felt  that  there  must  be 
some  centralized  administrative  control,  and  looked  upon  the 
Appellate  Division  as  the  most  appropriate  body  for  such  re¬ 
sponsibility.  The  convention  introduced  a  new  provision  in 
regard  to  the  extraordinary  terms  appointed  by  the  Governor. 
While  the  exercise  of  such  power  by  him  has  been  sustained 
by  the  courts,  and  the  calling  of  an  extraordinary  term  is, 
under  the  present  law,  beyond  the  control  of  the  Appellate  Di¬ 
vision,  the  convention  felt  that  an  amendment  which  would 
prevent  the  appointment  by  the  Governor  of  a  justice  to  hold 
an  extraordinary  term  without  even  consulting  the  justices 
of  the  Appellate  Division  of  the  department  affected  would 
prove  advantageous.  The  Cole  Judiciary  Bill  has  omitted  this 
provision,  but  gives  the  Appellate  Divisions  the  “power  to  fix 
the  times  and  places  for  holding  special  and  trial  terms  of  the 
Supreme  Court  held  therein,  and  to  assign  the  justices  in  the 
departments  to  hold  such  terms.” 

The  Constitution  of  1894  made  no  provision  for  any  appel¬ 
late  tribunals  to  hear  appeals  to  the  Supreme  Court  from  in¬ 
ferior  and  local  courts,  which  were  then  being  heard  in  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York 
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and  the  Superior  Court  of  Buffalo.  The  only  provision  made 
was  that  such  appeals  should  “be  heard  in  the  Supreme  Court 
in  such  manner  and  by  such  justice  or  justices  as  the  Appel¬ 
late  Divisions  in  the  respective  departments  which  include 
New  York  and  Buffalo  shall  direct,  unless  otherwise  provided 
by  the  Legislature.”  Appellate  Terms  were  promptly  created 
in  the  First  and  Second  Departments,  and  they  have  func¬ 
tioned  satisfactorily;  indeed  these  tribunals  “are  in  largest 
measure  the  only  appellate  tribunal  known  to  the  majority  of 
the  residents  of  the  Greater  City  of  New  York.”  To  remove 
all  possible  constitutional  doubt  as  to  the  authority  to  con¬ 
stitute  Appellate  Terms,  and  to  make  these  terms  permanent 
constitutional  courts,  in  all  departments,  and  to  leave  no  dis¬ 
cretion  in  the  several  Appellate  Divisions  as  to  their  continu¬ 
ance  or  discontinuance,  is  the  purpose  of  Section  3  of  the 
Cole  bill. 

The  Sections  (6,  7  and  8)  of  the  Constitution  of  1894  that 
provide  particularly  for  the  Court  of  Appeal  have  only  once 
been  amended,  and  there  has  been  no  constitutional  change 
since  1899.  The  Convention  of  1921  recommended  that  the 
Court  of  Appeals  be  continued  as  at  present  constituted,  to 
consist  of  a  chief  judge  and  six  elected  associate  judges.  They 
also  were  of  the  opinion  that  the  present  system  of  designating 
Supreme  Court  justices,  as  associate  judges  during  the  ex¬ 
treme  stress  of  work  was  entirely  satisfactory.  During  the 
first  twenty  years  of  this  century  eleven  justices  of  the  Su¬ 
preme  Court  were  designated  for  service  in  the  Court  of  Ap¬ 
peals,  and  nine  of  these  eventually  became  permanent  judges 
of  the  court.10  In  fact  it  has  come  to  be  regarded  generally 

10.  These  were  Judges  Cullen,  Werner,  Willard  Bartlett,  Hiscock, 
Pound,  Cardozo,  Chase,  Crane,  and  Andrews.  In  fact,  in  every  instance 
where  a  justice  of  the  Supreme  Court  has  been  designated  to  serve  in  the 
Court  of  Appeals,  he  has  been  subsequently  nominated  by  his  party,  or  by 
both  parties,  to  fill  a  vacancy  in  the  court,  except  in  the  case  of  Mr.  Justice 
Landon,  who  retired  because  of  age  limit  of  seventy,  and  Mr.  Justice  Miller, 
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that  a  temporary  judgeship  is  the  safest  way  of  proving  the 
merit  of  the  jurist;  and  when  he  has  been  found  to  be  com¬ 
petent  and  satisfactory,  the  electorate  has  invariably  shown 
a  desire  to  promote  him  to  a  permanent  judgeship  in  the  Court 
of  Appeals. 

The  convention  of  1921  recommended  the  insertion  of  a 
new  provision  in  Section  6,  authorizing  the  Court  of  Appeals, 
in  case  of  a  temporary  absence  or  inability  to  act  of  a  judge,  to 
designate  a  justice  of  the  Supreme  Court  to  serve  during  such 
absence  or  inability  to  act.  They  also  wished  to  leave  to  the 
court  the  question  of  when  the  temporary  additional  judges 
should  be  released,  instead  of  making  their  return  to  the  Su¬ 
preme  Court  compulsory  when  the  calendar  of  the  Court  of 
Appeals  should  have  been  reduced  to  two  hundred  causes. 

As  to  the  jurisdiction  of  the  Court  of  Appeals,  the  conven¬ 
tion  agreed  that  it  should  continue  to  be  essentially  and  always 
a  court  of  law.  Two  exceptions  were  provided:  One  is  when¬ 
ever  the  judgment  is  of  death,  which  exception  has  long  ex¬ 
isted  ;  the  other  is  based  on  the  principle  of  allowing  the  liti¬ 
gant  at  least  one  appeal  on  the  facts.  It  is  argued  that  if  the 
Appellate  Division  actually  makes  new  findings  of  fact,  and 
thereupon  renders  final  judgment,  the  litigant  decided  against 
ought  to  have  a  review  of  those  findings  in  some  appellate  tri¬ 
bunal.  This  plea  is  not  new ;  indeed,  it  was  recommended 
by  the  Convention  of  1915,  after  full  discussion.  The  Coles 
bill  adds  that  “the  right  to  appeal  shall  not  depend  upon  the 
amount  involved.”  In  the  proposed  new  article,  the  second 
sentence  is  struck  out  of  the  present  Section  9,  which  provides 
that  no  unanimous  decision  of  an  Appellate  Division  that  there 
is  evidence  supporting  or  tending  to  sustain  a  finding  of  fact 

who  resigned  and  was  elected  Governor.  Judge  McLaughlin  was  appointed 
while  serving  as  a  justice  of  the  Supreme  Court  to  fill  a  vacancy,  and  was 
subsequently  nominated  by  both  parties.  So  also  as  to  Judge  Collin  and 
Seabury;  both  first  served  in  the  Court  under  temporary  appointments,  and 
were  then  nominated  and  elected  by  the  People. — “Legislative  Document 
(1922),  No.  37,”  P-  18. 
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or  a  verdict  not  directed  by  the  court  shall  be  reviewed  by 
the  Court  of  Appeals.  This  provision  has  frequently  pre¬ 
cluded  the  review  of  what  is  always  and  essentially  a  question 
of  law,  a  possibility  not  contemplated  by  the  framers  of  the 
Constitution. 

The  Convention  further  wished  to  provide  that  all  litigants 
should  be  secure  as  a  matter  of  right  in  the  privilege  of  ap¬ 
pealing  to  the  highest  judicial  tribunal  of  the  State,  and  not 
be  dependent  upon  leave  to  do  so.  It  was,  therefore,  recom¬ 
mended  that  the  existing  provisions  of  Sections  588  and  589 
of  the  Civil  Practice  Act  be  embodied  in  the  Constitution,  so 
that  they  shall  no  longer  be  subject  to  constant  change  and 
alteration  by  the  Legislature. 

The  power  of  removal  of  judges  and  impeachment  is  con¬ 
tinued  as  at  present  provided  in  Sections  9  and  10. 

The  County  Courts  would  come  in  for  radical  alteration  in 
the  counties  of  Greater  New  York  under  the  original  amend¬ 
ments  of  the  convention.  This  has  been  briefly  referred  to 
in  the  opening  paragraph  of  this  chapter,  and  will  be  found  to 
have  been  more  extensively  reviewed  in  the  New  York  City 
chapter.  The  new  bill  would  give  the  Legislature  authority 
to  provide  for  the  election  of  a  surrogate  in  any  county,  re¬ 
gardless  of  its  population.  And  the  Coles  bill  has  a  clause 
regarding  Children’s  Courts  which  is  identical  with  the  amend¬ 
ment  ratified  by  the  people  on  November  8,  1921. 

An  important  new  section  begins  thus : 

“All  judges,  justices,  and  surrogates  shall  receive  for  their 
services  such  compensation  as  is  now  or  may  hereafter  be 
established  by  law,  provided  only  that  such  compensation 
shall  not  be  diminished  during  their  respective  terms  of  office.” 

The  convention  was  of  the  opinion  that  the  compensation 
of  judges  should  be  left  entirely  to  the  Legislature,  and  should 
not  be  dealt  with  in  a  constitution.  It  is  generally  agreed  that 
the  present  compensation  of  the  judges  of  the  Court  of  Ap¬ 
peals  and  of  the  justices  of  the  Supreme  Court,  as  fixed  by  the 


788 


COURTS  AND  LAWYERS 


Constitution,  is  inadequate.  With  mounting  cost  of  living, 
the  cost  of  rendering  service  rises ;  therefore  the  compensation 
for  service  should  rise,  and,  to  be  fair,  should  rise  propor¬ 
tionately.  Ditch  diggers  were  working  for  a  dollar  a  day  on 
the  Erie  Canal  contracts  in  1896  and  1897;  they  can  command 
many  times  that  wage  to-day.  On  the  other  hand,  the  stipend 
of  the  judges  of  the  Court  of  Appeals  has  remained  unchanged 
since  1887.  Efforts  to  remedy  this  injustice  by  the  only 
means  possible,  viz.,  by  constitutional  amendment,  have  failed, 
an  indifferent  electorate  not  giving  the  amendment  the  con¬ 
sideration  it  merited.  But  if  the  question  of  judicial  salaries 
were  taken  altogether  out  of  the  Constitution  it  would  be  easier 
to  promptly  make  the  compensation  for  service  meet  the  cost 
of  service. 

There  are  some  other  important  amendments  incorporated 
in  the  proposed  new  judiciary  article,  but  the  foregoing  are  the 
most  vital.  The  report  of  the  Judicial  Constitutional  Conven¬ 
tion  of  1921,  which  is  Legislative  Document  (1922),  No.  3 7, 
was  signed  by  William  D.  Guthrie,  chairman,  and  by  other 
members  of  the  executive  committee,  the  report  being  pre¬ 
pared  by  order  of  the  convention.  It  was  countersigned  by 
Cuthbert  W.  Pound,  permanent  chairman  of  the  convention, 
who,  however,  set  above  his  signature  the  following  words: 
“Whilst  I  concur  in  the  recommendations  of  the  convention, 
I  do  not  concur  in  all  of  the  above  discussions.”  There  were 
many  lawyers  who  did  not  concur  in  the  whole  of  the  report 
prepared  by  the  executive  committee,  nor  in  the  whole  of  the 
recommendations  of  the  convention.  In  the  next  year  many 
associations  met  with  the  executive  committee,  and  amend¬ 
ments  to  the  convention's  recommendations  were  agreed  upon, 
and  incorporated  in  the  Senate  bills.  The  Coles  bill  was  in¬ 
troduced  in  the  Senate  on  March  9  and  passed ;  it  was  amended 
by  the  Assembly  on  March  27,  1925,  and  on  the  same  day  the 
amendments  were  accepted  by  the  Senate.  The  proposed  new 
judiciary  article  of  the  Constitution  will,  therefore,  be  sub¬ 
mitted  to  the  people  at  the  general  election  in  1925. 


CHAPTER  XXXVII. 

THE  COURTS  OF  LAST  RESORT. 

Higher  Courts. 

The  Director-General  and  his  Council  (Dutch  Period); 

The  Court  of  Assizes  (1665); 

The  Court  for  the  Correction  of  Errors  and  Appeals  (1691); 
The  Court  for  the  Trial  of  Impeachments  and  the  Correc¬ 
tion  of  Errors  (1784); 

The  Court  of  Appeals  (1847); 

The  Court  for  the  Trial  of  Impeachments  (1847). 


There  is  no  need  to  put  into  this  chapter  more  than  a  few 
introductory  paragraphs  regarding  the  provincial  courts  of 
last  resort,  their  histories  having  already  been  reviewed  in  the 
chapters  relating  to  the  provincial  period. 

Briefly,  under  the  Dutch  Governors  the  court  of  final  appeal 
— at  least  in  the  first  years  of  New  Netherland — was  the  States 
General  of  the  United  Provinces ;  in  later  years,  during  a  crit¬ 
ical  chaotic  period  of  the  home  government,  the  provincial 
Governor,  the  Director-General,  exercised  almost  uncurbed  au¬ 
thority,  and  with  his  Council  constituted  the  last  appellate 
tribunal,  actually  if  not  properly. 

With  the  coming  of  the  English,  in  1664,  the  same  system 
was  followed  to  an  extent,  the  Governor  having  considerable 
discretionary  powers  of  government,  as  the  representative  of 
the  King.  With  his  Provincial  Council,  the  royal  Governor 

Chapter  XXXVII,  as  to  the  Court  of  Errors,  is  mainly  an  abridge¬ 
ment  of  an  article  by  Irving  Brown,  editor  of  the  “Albany  Law  Journal.” 
Other  material  drawn  on  for  this  chapter,  and  principal  authorities  studied 
include:  “Colonial  Laws  of  New  York”;  “New  York  Civil  List,”  1888 
edition;  Public  Service  of  the  State  of  New  York;  records  of  the  secre¬ 
tary  of  state;  Senate  Documents;  “Journal  of  Constitutional  Convention 
of  1894,  journal  of  like  conventions  in  1915  and  1921;  Cardozo’s  “Jurisdic¬ 
tion  of  the  Court  of  Appeals”  (1903);  “American  Bar  Association  Jour¬ 
nal,”  1924;  Strong’s  “Landmarks  of  a  Lawyer’s  Lifetime.” 
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maintained  considerable  judicial  authority  throughout  the 
colonial  period.  In  the  personnel  of  the  courts  established 
were  some  of  the  “official  family” ;  and  the  plan  of  government 
made  the  Governor  the  ultimate  provincial  authority  in  judicial 
matters.  For  instance,  the  Governor  was  ex  officio  chancellor ; 
his  Council  was  made  up  largely  of  jurists,  the  Chief  Justice 
generally  being  the  president  of  the  Council ;  and  for  the 
greater  part  of  the  period  the  Governor  had  the  sole  right  to 
appoint  judges,  and  could  remove  them  at  pleasure.  As  a 
matter  of  fact,  the  Governor  and  the  Provincial  Council  were 
officially  constituted  the  ultimate  provincial  court  of  appeal, 
and  he  was  supposed  to  exercise  considerable  authority  over 
the  courts  of  original  jurisdiction. 

By  the  Duke’s  Laws,  promulgated  at  Hempstead  in  1665, 
a  Court  of  Assizes  was  created,  composed  of  the  Governor, 
members  of  his  Council,  the  high  sheriff  of  Yorkshire,  and  such 
justices  of  the  peace  as  might  attend.  It  had  original  juris¬ 
diction  in  all  criminal  matters  and  held  trials  by  jury;  its  civil 
jurisdiction  was  in  cases  of  twenty  pounds  or  more.  It  had 
legislative  power,  registered  the  edicts  of  the  Duke  of  York 
and  of  the  Governor  and  Council,  and  until  abolished  in  1683 
shared  appellate  jurisdiction  sometimes  with  the  Council;  as  a 
matter  of  fact,  it  was,  to  all  intents,  the  Council  of  the  Gov¬ 
ernor,  the  high  sheriff  and  local  justices  of  the  peace  being 
negligible  factors.  By  the  Dongan  Act  and  legislation  of  1683, 
the  Court  of  Assizes  was  abolished,  but  for  the  next  eight 
years  appeals  could  be  made  direct  to  the  King,  or  at  least 
through  his  English  ministers,  by  any  “inhabitant,  planter,  or 
freeholder  .  .  .  from  any  judgment  or  decree  ...  in  the 
High  Court  of  Chancery  or  in  any  of  the  Courts  of  Oyer  and 
Terminer  and  General  Gaol  Delivery.”  In  the  reorganization 
of  the  provincial  system  of  government,  in  1691,  this  right  of 
appeal  was  continued.  It  was  required  that  the  person  ap¬ 
pealing  should  “first  pay  all  cost  of  the  decree  or  judgment 
from  which  the  appeal  was  taken,  and  also  the  debts,  costs  and 
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damages  adjudged  against  him  or  them  in  any  other  suit  or 
suits  within  the  province,  and  give  in  the  sureties  recognizance 
double  the  amount  involved,  and  to  make  return  within  twelve 
months  after  the  appeal  or  appeals  are  made  and  to  pay  all 
costs,  damages  and  charges  if  Cast.”  If  the  appellant  did  not 
make  the  return  within  the  said  twelve  months  execution 
would  be  issued  against  him  or  his  sureties.  Appeals  were 
limited  to  cases  which  involved  one  hundred  pounds  or  more.1 
The  provincial  appellate  tribunal  created  in  1691  was  known  as 
the  Court  for  the  Correction  of  Errors  and  Appeals.  Its 
powers  were  analagous  to  those  of  the  first  appellate  court  of 
the  State  system,  the  Court  of  Errors,  or,  to  give  it  its  full 
name,  the  Court  for  the  Trial  of  Impeachments  and  the  Correc¬ 
tion  of  Errors.  The  provincial  Court  for  the  Correction  of 
Errors  and  Appeals  was  again  but  a  judicial  name  for  the 
Governor  and  Council ;  it  was  composed  of  the  Governor  and 
Council,  and  its  sittings  were  always  held  in  the  Fort.  Ap¬ 
peals  lay  to  this  court  from  any  judgment  exceeding  in  value 
£100  sterling,  which  amount  was  increased  in  1753  to  £300.2 
In  cases  where  the  amount  exceeded  £500,  an  appeal  was  al¬ 
lowed  to  the  King  in  Privy  Council,  provided  the  appeal  was 
made  “within  fourteen  days  after  the  decision3  and  the  appel¬ 
lant  gave  bonds  for  the  payment  of  the  final  costs  and  judg¬ 
ments.”4  In  cases  where  the  Episcopal  Church  was  affected, 
appeals  were  allowed  from  the  inferior  courts  to  the  Governor 

1.  “Colonial  Laws  of  New  York,"  Vol.  I,  p.  128. 

2.  By  the  Act  of  1691,  the  privilege  of  appeal  was  extended  to  any 
“sojourner  within  the  province,"  and  it  was  provided  that  appeals  should 
be  taken  “from  the  courts  of  mayor  and  aldermen  and  courts  of  common 
pleas,  to  the  Supreme  Court,  for  any  judgment  above  the  value  of  twenty 
.pounds.  And  from  the  Supreme  Court  to  the  governor  and  councill  for 
any  decree  of  judgment  above  the  value  of  three  hundred  pounds.” — “Co¬ 
lonial  Laws  of  New  York,"  Vol  II,  p.  230. 

3.  This  evidently  cannot  mean  more  than  that  notice  of  appeal  should 
be  registered  with  the  representative  of  the  King,  i.  e.,  the  Governor, 
within  the  time-limit;  obviously  it  would  be  impossible,  in  those  days  of 
slow  movement  to  appeal  in  England  within  fourteen  days  of  the  decision 
of  the  provincial  court. 

4.  “Civil  List  of  New  York"  (1888),  p.  319. 
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and  Council,  and  from  the  latter  to  the  King  in  Council  with¬ 
out  limitation  of  any  sum. 

The  Supreme  Court  also  had  appellate  powers  during  part 
of  the  colonial  period ;  but  to  the  end  of  Crown  rule  the  King 
constituted,  with  his  Privy  Council,  the  court  of  final  appeal. 
It  was  good  that  it  should  be  so,  for  the  judgments  of  the 
colonial  Supreme  Court,  in  some  notable  instances,  called  for 
review. 

The  Court  for  the  Trial  of  Impeachments  and  the 

Correction  of  Errors. 

When  the  time  came  to  draft  a  Constitution  for  the  State, 
the  far-seeing  lawyers  and  jurists  who  were  assigned  to  that 
important  duty  began  their  task  fully  cognizant  of  the  neces¬ 
sity  of  providing  for  an  independent  appellate  tribunal  which 
should  have  power  of  review  of  even  Supreme  Court  decisions. 
Hence,  the  Constitution  of  1777  authorized  the  creation  of  the 
Court  for  the  Trial  of  Impeachments  and  the  Correction  of 
Errors.  By  the  authority  of  the  Constitution,  the  Legislature 
organized  such  a  court,  by  enactment,  on  November  23,  1784, 
the  act  provided  that  the  court  should  hold  sessions  concur¬ 
rently  with  legislative  sittings,  and  at  such  other  times  and 
places  as  might  be  ordered.  The  court  adopted  its  seal  on 
February  6,  1786.5 

In  its  twofold  duties,  the  Court  for  the  Trial  of  Impeach¬ 
ments  and  the  Correction  of  Errors,  authorized  by  the  thirty- 
second,  thirty-third  and  thirty-fourth  sections  of  the  Constitu¬ 
tion  of  1777,  was  an  unwieldy  body,  the  largest  in  the  history 
of  New  York.6  It  continued  to  be  the  court  of  last  resort  until 

5.  The  seal  is  thus  described:  On  a  field  argent  in  the  middle  chief  a 
sun  in  its  meridian;  below  the  sun  a  scroll  bearing  the  words,  New  York; 
around  the  field,  the  inscription:  “Court  for  Trial  of  Impeachments  and 
Correction  of  Errors/’ — Chester’s  “Legal  and  Judicial  History  of  N.  Y.,” 
Vol.  1,  p.  345- 

6.  “The  thirty-second  section  of  the  Constitution  of  1777  provided 
that  a  Court  should  be  instituted  for  the  trial  of  Impeachments  and  the 
Correction  of  Errors,  under  regulations  which  should  be  established  by 
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swept  away  (except  for  the  trial  of  impeachments)  with  the 
Court  of  Chancery,  and  other  “absurdities,”  by  the  Constitu¬ 
tion  of  1846.  Organized  in  colonial  imitation  of  the  English 
House  of  Lords,  it  was  so  constituted,  in  its  normal  function¬ 
ing  as  the  ultimate  court  of  judicial  appeal,  as  to  embrace  the 
higher  grades  of  judicial  and  governmental  personnel.  It  was 
composed  of  the  Lieutenant-Governor,  the  Senators,  the  chan¬ 
cellor,  and  the  judges  of  the  Supreme  Court.  The  chancellor 
had  no  vote  in  the  determination  of  appeals  from  his  decrees, 
nor  the  judges  in  that  of  writs  of  error  to  their  court;  but  they 
might,  and  did,  deliver  opinions  or  arguments  in  support  of 
their  judgments  under  review. 

The  judges  were  disqualified  from  office  at  the  age  of  sixty 
years,  though  it  seems  that  this  age  limit  did  not  apply  to  the 
lay  members  of  the  court.  At  the  outset,  it  was  doubted 
whether  the  Lieutenant-Governor,  as  president  of  the  Senate, 
had  any  voice  in  the  determination,  but  the  right  to  vote  was 
early  asserted  by  and  accorded  to  him.  During  its  early  years 

the  Legislature,  to  consist  of  the  President  of  the  Senate  for  the  time 
being,  and  the  Senators,  Chancellor  and  Judges  of  the  Supreme  Court,  or 
a  major  part  of  them.  In  matters  of  impeachment,  the  thirty-third  and 
thirty-fourth  sections  provided  that  the  power  of  impeaching  all  officers 
of  the  State,  for  mal  and  corrupt  conduct  in  their  respective  offices, 
should  be  vested  in  the  representatives  of  the  people  in  Assembly,  but 
that  it  should  always  be  necessary  that  two  thirds  of  the  mem¬ 
bers  present  consent  to  and  agree  in  such  impeachment,  that,  previous 
to  the  trial  of  every  impeachment,  the  members  of  the  court  should  respect¬ 
ively  be  sworn,  truly  and  impartially  to  try  and  determine  the  charge 
in  question,  according  to  evidence;  and  that  no  judgment  of  the  said  court 
should  be  valid  unless  assented  to  by  two-thirds  of  the  members  then 
present ;  nor  should  it  extend  further  than  to  removal  from  office  and  dis¬ 
qualification  to  hold  or  enjoy  any  place  of  honor,  trust,  or  profit  under  the 
State.  But  the  party  so  convicted  should  be,  nevertheless,  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  according  to  the 
laws  of  the  land.  In  every  trial  on  impeachment,  or  indictment  for 
crimes  or  misdemeanors,  the  party  impeached  or  indicted  was  allowed 
counsel,  as  in  civil  actions.  It  was  also  ordered  that  when  an  impeach¬ 
ment  should  be  prosecuted  against  the  chancellor,  or  either  of  the  Judges 
of  the  Supreme  Court,  the  person  so  impeached  should  be  suspended  from 
exercising  his  office  until  his  acquittal.  In  the  correction  of  errors,  the 
Constitution  provided  that  when  an  appeal  from  a  decree  in  equity 
should  be  heard,  the  Chancellor  should  inform  the  Court  of  the  reasons 
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the  Senators  pronounced  comparatively  few  opinions.  At 
a  later  date  senatorial  opinions  became  more  frequent.  The 
chancellor  and  one  or  more  of  the  law  judges  generally  led 
off,  and  the  Senators  followed  with  opinions  or  contented 
themselves  with  those  delivered  by  those  magistrates.  In  the 
early  part  of  the  century  Attorney-General  Woodworth,  at  the 
same  time  a  Senator,  is  recorded  in  a  few  instances  as  having 
delivered  an  opinion.  As  the  Court  of  Chancery  and  the  Su¬ 
preme  Court  grew  busier,  the  chancellor  and  the  judges  gave 
fewer  opinions  in  the  Court  of  Errors. 

Noticeable  were  three  important  characteristics  of  this 
court:  A  majority  of  its  judges  were  laymen  ;  they  were  elected 
while  the  other  judges  were  appointed;  and  that  the  constitu¬ 
ency  of  the  court  was  constantly  changing. 

With  the  exception  of  the  Court  of  Appeals  and  Errors  of 
New  Jersey,  there  probably  was  no  other  court  in  the  United 
States  like  that  of  New  York,  composed  in  part  of  persons  not 
lawyers.  The  vital  objections  to  which  such  courts  are  open 
was  expressed  by  Mr.  Austin  Abbott  thus :  “An  unprejudiced 

of  his  decree,  but  should  not  have  a  voice  in  the  final  sentence.  If  the 
cause  to  be  determined  should  be  brought  up  by  writ  of  error,  on  a  ques¬ 
tion  of  law,  on  a  judgment  in  the  Supreme  Court,  the  Judges  of  the  court 
should  assign  the  reasons  of  their  judgment,  but  should  not  have  a  voice 
for  its  affirmance  or  reversal.  In  pursuance  of  these  provisions  in  the 
Constitution,  the  Legislature  passed  an  act  on  November  23,  1784,  organ¬ 
izing  the  Court.  .  .  . 

In  regard  to  the  correction  of  errors,  appeals  were  allowed  to  it 
from  the  Court  of  Chancery,  Supreme  Court  and  Court  of  Probate  and 
Admiralty  Court,  except  in  cases  of  capture.  All  appeals  from  Admiralty 
or  Probate  were  to  be  made  within  fifteen  days,  and  also  all  appeals  from 
decretal  orders  in  Chancery.  All  appeals  from  final  decrees  in  Chan¬ 
cery,  and  writs  of  error  from  judgments  in  the  Supreme  Court,  had  to 
be  brought  within  five  years  after  judgment  rendered  or  decree  made. 
The  President  of  the  Senate  only  had  a  vote  in  case  of  a  tie  among  the 
other  members  of  the  Court.  Writs  of  error  in  civil  cases,  and  criminal 
cases  not  capital  were  writs  of  right  and  issued  of  course,  but  in  cap¬ 
ital  cases  they  were  writs  of  grace.  The  Chancellor  issued  the  writs  in 
all  cases ;  but  in  capital  cases  only  on  order,  upon  motion  or  petition,  with 
notice  to  the  attorney  general  or  State  Prosecutor. 

The  Court  remained  the  same  under  the  Constitution  of  1821,  except 
that  a  majority  only  of  the  members  elected  to  the  Assembly  was  requisite 
for  an  impeachment. — “New  York  Civil  List/’  1888  edition,  pp.  319-20. 
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observer  who  watches  the  course  of  adjudications  in  such 
courts,  or  studies  their  workings  as  manifested  in  the  record  of 
our  Court  of  Errors,  in  which  lay  Senators  were  able  to  de¬ 
termine  the  law  again  and  again  contrary  to  the  accumulated 
and  unanimous  judgment  and  learning  of  the  chancellor  and 
judges  of  the  Supreme  Court,  can  have  little  doubt  that  while 
representation  upon  the  bench  may  now  and  then  prevent  the 
harsh  operation  of  a  rule  of  law,  it  will  more  frequently  intro¬ 
duce,  to  control  the  decision,  elements  which  ought  to  have  no 
influence  in  determining  or  applying  the  law ;  and  no  form 
of  misadjustment  in  judicial  machinery  has  more  power  to  in¬ 
troduce  uncertainty  into  the  law  and  bring  its  oracles  into  dis¬ 
respect  than  this.  It  is  much  to  be  hoped  that  throughout  the 
country  this  old  adage  may  wholly  disappear,  and  the  devel¬ 
opment  and  formation  of  what  is  called  ‘judge-made  law’ 
may  be  committed  entirely  to  men  thoroughly  trained  by  study 
and  experience  for  judicial  functions.” 

There  were  even  some  lawyer  Senators,  however,  who 
praised  the  lay  element  in  the  constitution  of  the  court.  They 
were  of  opinion  that  if  the  court  were  wholly  composed  of 
laymen,  it  could  not  have  been  more  uncertain  and  inhar¬ 
monious,  as  to  what  the  law  was,  than  was  shown  by  other 
courts  composed  only  of  lawyers ;  moreover,  they  found  note¬ 
worthy  instances  in  which  this  hybrid  court  was  right  and  the 
trained  judges  wrong. 

The  Senators  who  most  frequently  delivered  written 
opinions  were:  De  Witt  Clinton,  William  H.  Seward,  Gulian 
C.  Verplanck,  Alonzo  C.  Paige,  Luther  R.  Bradish,  William 
Ruger,  Erastus  Root,  Harvey  Putnam,  John  A.  Lott,  Lyman 
Sherwood,  Elijah  Rhoades,  Henry  W.  Strong,  Abraham 
Bockes,  John  Porter,  Addison  Gardiner,  Hiram  F.  Mather, 
Nathaniel  P.  Tallmadge,  John  W.  Edmonds,  Albert  H.  Tracy, 
Leonard  Marson,  Samuel  L.  Edwards,  David  Wager,  Gabriel 
Furman,  John  Crary,  Charles  Stebbins,  Cadwallader  Colden, 
John  Sudam  and  John  C.  Spencer.  Of  these  Gardiner,  Lott 
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and  Edmonds  subsequently  became  judges  of  the  Court  of 
Appeals,  which  took  the  place  of  the  Court  of  Errors  by  the 
Constitution  of  1846.  Senators  Putnam,  Verplanck,  Colden, 
Tracy,  Spencer,  Edwards,  Marson  and  Hopkins  gave  numerous 
opinions,  very  generally  characterized  by  extensive  learning 
and  careful  elaboration.  Verplanck’s  were  among  the  most 
numerous,  and  “are  among  the  most  learned  and  elegant  ju¬ 
dicial  essays  ever  written  in  the  State.”  Colden  was  char¬ 
acterized  by  Daniel  Lord  as  “the  polite  scholar,  the  speculative 
philosopher,  the  able  lawyer.”  Tracy  excelled  in  learning  and 
in  strength,  and  seems  to  have  been  a  chief  disbeliever  in  the 
lower  courts.  Senator  Paige,  on  the  other  hand,  manifesting 
almost  a  pathetic  loyalty,  stood  by  the  decisions  of  Chancellor 
Walworth. 

Unanimity  could  hardly  be  expected  in  a  court  so  numer¬ 
ous.  Its  possible  membership  was  thirty-seven ;  usually  deci¬ 
sions  were  made  by  about  twenty  members ;  the  largest  on 
record,  probably,  was  twenty-nine.  Unanimity,  as  a  matter  of 
fact,  was  rare.  There  were  many  unanimous  affirmances ;  and 
unanimous  reversals,  both  of  the  chancellor  and  the  Supreme 
Court,  especially  of  the  former,  were  not  so  extremely  uncom¬ 
mon  as  to  be  startling  to  other  than  the  overruled  jurists 
themselves.  There  were  a  number  of  affirmances  by  equal 
division,  and  there  was  an  occasional  instance  where  the  presi¬ 
dent  gave  a  casting  vote.  But  one  cannot  fail  now  to  be 
struck  by  the  great  proportion  of  reversals.  Chancellor  Wal¬ 
worth  was  reversed  in  thirty  of  ninety  appeals,  and  the  pro¬ 
portion  of  reversals  of  the  Supreme  Court  was  still  larger.  The 
chancellor  and  the  law  judges  were  not  in  the  least  deterred  by 
judicial  courtesy  and  comity  from  overruling  one  another. 
And  in  the  Court  of  Errors,  as  in  the  early  Court  of  Appeals, 
many,  perhaps  most,  of  the  important  judgments  were  pro¬ 
nounced  by  a  seriously  divided  court ;  many,  also,  were  on 
reversal  of  the  lower  court.  For  instance,  in  the  case  of 
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Moser  v.  Mead,7  no  opinions  are  reported,  but  four  Senators 
wrote  for  affirmance,  of  the  Supreme  Court,  and  five  for  re¬ 
versal,  and  one  spoke  orally  for  reversal.  On  the  vote  they 
stood  ten  to  ten,  and  the  judgment  was  therefore  affirmed. 

The  history  of  the  doctrine  of  Pain  v.  Packard8  is  interest¬ 
ing.  The  Supreme  Court  had  decided  that  if  a  creditor  is  re¬ 
quested  by  a  surety  to  proceed  to  collect  a  debt,  and  the  debtor 
afterwards  becomes  insolvent,  the  surety  is  exonerated.  This 
was  dissented  from  by  Chancellor  Kent  in  King  v.  Baldwin.9 
But  the  decision,  in  the  latter  case,  was  reversed  by  the  Court 
of  Errors,  by  the  casting  vote  of  the  Lieutenant-Governor,  who 
was  a  layman.  The  doctrine  of  New  York,  thus  established, 
has  been  generally  discountenanced  by  the  courts  of  other 
States,  although  enacted  in  statutes  of  eight.10 

It  is  evident  that  there  was  much  more  room  for  the  opera¬ 
tion  of  personal  favoritism  and  political  preferences  in  the  de¬ 
cisions  of  such  a  court  than  in  those  of  a  much  smaller  court, 
constituted  exclusively  of  lawyers.  Serious  charges  of  these 
extraneous  influences  were  made  in  and  about  the  Constitu¬ 
tional  Convention  of  1846.  Occasional  lobbying  was  undeniable 
by  members  of  the  court.  Many  of  the  causes  were  of  great 
importance,  and  a  Senator  was  more  accessible  by  interested 
parties,  even  though,  in  the  Court  of  Errors,  the  legislator  was 
also  a  judge.  And  the  ordinary  person  did  not  feel  that  the 
crime  was  greater  to  lobby  for  a  judicial  decree  than  for  a 
legislative  bill.  Fortunately,  perhaps,  the  power  of  corpora¬ 
tions,  or  large  business  interests,  was  not  as  great  in  the  first 
half  of  the  century  as  now. 

The  Supreme  Court,  consisting  of  able  and  experienced 
judges,  such  as  Spencer,  Savage,  Cowen,  Nelson,  Bronson  and 
Beardsley,  were  naturally  sensitive  when  overruled  by  the 

7.  5  Denio,  617. 

8.  13  Johns,  174. 

9.  2  Johns  Ch.  563. 

10.  See  note  7,  Am.  Doc.,  371 ;  also  82  N.  Y.,  818;  4  Mont.,  389. 
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Court  of  Errors — “  by  a  score  of  Senators,  none  of  whom  had 
ever  sat  on  a  bench,  and  some  of  whom  were  laymen.”  Jus¬ 
tice  Cowen,  for  instance,  was  reversed,  in  Munsell  v.  Lewis,11 
at  the  close  of  the  argument,  without  the  delivery  of  any 
opinions,  by  a  vote  of  24  to  1.  This  feeling  developed  into  a 
quarrel  between  the  Supreme  Court,  composed  of  Nelson, 
Cowen  and  Bronson,  and  the  Court  of  Errors,  in  the  case  of 
Hanford  v.  Artcher.12  Other  instances  were  equally  resented 
by  the  Supreme  Court.  The  decision  of  reversal  in  Smith  v. 
Acker13  was  made  by  twenty-one  Senators  against  the  chancel¬ 
lor  and  three  Senators,  the  vote  of  the  latter,  it  is  said,  not  dis¬ 
agreeing  with  the  majority  as  to  the  main  question.  “The 
chancellor  was  of  opinion  that  under  the  circumstances  of  this 
case,  the  judgment  of  the  Supreme  Court  ought  to  be  affirmed. 
The  reporter  regrets  that  he  has  not  been  able  to  get  a  copy  of 
the  opinion  for  publication.”  The  Supreme  Court  had  ruled 
in  the  case  of  Smith  v.  Acker,  that  “it  is  always  a  question  for 
the  jury,  and  not  a  question  of  law,  whether  the  possession  (of 
mortgaged  chattels)  is  satisfactorily  explained  or  not.”  The 
doctrine  was  followed  by  the  Supreme  Court  in  Buller  v. 
Van  Wyck,14  reversing  the  trial  court;  but  smarting  under 
the  rebuff  in  Smith  v.  Acker,  Justice  Cowen  said:  “The  judge 
was  clearly  right  according  to  the  decisions  of  this  court,  and 
the  uniform  current  of  judicial  authority  from  Twyne’s  Case15 
in  the  reign  of  Elizabeth  down  to  but  not  including  Smith 
and  Hoe  v.  Acker,  decided  by  the  Court  for  the  Correction  of 
Errors,  in  December  term,  1840.”  Chief  Justice  Nelson  con¬ 
curred,  but  Justice  Bronson  dissented,  on  the  ground  that 
Smith  v.  Acker  was  no  precedent,  but  was  only  the  law  of 
that  case.  He  flayed  the  Court  of  Errors,  laying  it  down  as 
“new  doctrine” ;  that  the  appeal  was  not  argued  at  the  bar, 

11.  2  Denio,  224. 

12.  4  Hill,  271. 

13.  23  Wendell,  653. 

14.  1  Hill,  438. 

15.  3  Rep.,  80. 
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but  submitted  on  written  arguments.  He  intimated  that  “the 
counsel  were  all  employed  by  the  same  party,”  as  he  believed 
had  happened  in  other  cases;  and  that  it  was  poorly  argued; 
that  it  “plainly  departs  from  the  law  as  it  had  been  previously 
settled” ;  and  he  was  very  severe  on  Senator  Hopkins,  who 
announced  that  his  opinion  would  be  adverse  to  the  uniform 
“course  of  decisions”  of  the  Supreme  Court.  Herein  Bron¬ 
son  contrasted  the  Court  of  Errors  with  the  House  of  Lords, 
which  “not  only  abides  by  its  own  judgments  but  considers 
itself  bound  by  the  law  as  it  has  been  settled  by  other  courts.” 
To  support  his  declaration  that  the  Court  of  Errors  “does  not 
abide  by  its  own  decisions,”  he  cites  from  important  cases  in 
which  it  had  overruled  itself.  This  being  so,  he  thinks  “it 
would  be  strange,  indeed,  if  other  courts  were  bound  to  follow 
them”  without  examination.  Further,  he  points  out  that 
“some  members  of  that  court  do  not  feel  bound  to  decide  ac¬ 
cording  to  the  rules  of  law,  but  go  according  to  their  own 
sense  of  what  is  right.”  He  then  attacks  “the  same  learned 
Senator”  who  had  “thrown  off  the  shackles  of  legal  authority” 
in  several  other  cases  cited,  and  who  prided  himself  on  the 
possession  of  a  mind  “not  embarrassed  by  the  decisions.”  He 
concludes  that  some  members  of  the  Court  of  Errors  claim 
much  larger  license  in  disposing  of  questions  than  is  exer¬ 
cised  by  other  courts ;  that  consequently  the  decisions  of 
that  court  “are  entitled  to  much  less  weight  than  the  judg¬ 
ments  of  those  courts  which  consider  themselves  bound  by 
legal  adjudications,”  and  where,  as  in  this  instance,  “the  court 
has  professedly  departed  from  the  ‘whole  course  of  decisions,’ 
the  judgment  is  entitled  to  no  weight  at  all.” 

At  length  the  Court  of  Appeals  retaliated,  in  Hanford  v. 
Artcher,16  answering  “more  in  sorrow  than  in  anger.”  Sen¬ 
ator  Hopkins  defended  his  opinion.  He  called  Justice  Bron¬ 
son  “illogical  and  unjust,”  and  lamented  that  it  is  so  “difficult, 


1 6.  Supra. 
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even  for  those  distinguished  for  their  legal  attainments,  acute¬ 
ness  of  intellect  and  the  purity  of  their  intentions,  to  free 
themselves  from  the  influence  of  early  opinions  and  without 
intending  any  reflection  upon  the  profession  to  which  I  be¬ 
long,  it  may,  perhaps,  be  said  to  evince  the  wisdom  of  the 
framers  of  our  Constitution,  in  permitting  to  be  brought  into 
the  court  of  last  resort,  the  plain  good  sense  and  unbiased 
sound  judgment  of  the  laity  to  mingle  with  the  latent  and 
legal  erudition  of  the  profession,  who  nevertheless  may  be 
liable  to  bring  with  them  to  the  bench,  the  errors  of  prejudged 
opinions  formed  at  the  bar.”  He  hoped  that  the  learned 
dissenting  justice  “however  much  he  may  insist  that  the  deci¬ 
sions  of  this  court  may  be  disregarded,  will  not,  to  use  his  own 
language,  throw  off  the  shackles  of  legal  authority  imposed” 
by  his  own  court. 

President  Bradish,  of  the  Court  of  Errors,  also  mildly 
chided  Justice  Bronson  for  his  insubordination,  and  thought  it 
“would  certainly  be  a  very  novel  spectacle”  to  see  the  Su¬ 
preme  Court  subjecting  the  decisions  of  the  Court  of  Errors 
to  an  “examination  of  its  reasons.”  He  denied  that  the  Court 
of  Errors  did  not  regard  itself  as  “bound  by  legal  adjudica¬ 
tions,”  and  claimed  a  high  degree  of  consistency  for  it,  much 
greater,  indeed,  than  “could  have  been  reasonably  anticipated 
from  its  constitutional  organization.”  He  said  that  even  the 
Supreme  Court  “has  not  always  followed  its  own  decisions.” 
He  censured  Justice  Bronson  for  asserting  that  the  court  had 
“in  this  case  professedly  departed  from  the  whole  course  of 
decisions,”  and  characterized  that  as  an  isolated  and  casual  ex¬ 
pression  of  a  “gross  injustice”  as  well  as  “inaccuracy.”  He 
deprecated  the  attack  as  calculated  to  bring  the  court  into  dis¬ 
trust  and  discredit,  and  ultimately  to  break  it  down ;  to  which 
end  he  knew  “the  distinguished  author  of  this  new  and  alarm¬ 
ing  doctrine  would  not  willingly  contribute.”  He  invoked 
the  aid  of  “the  talents”  of  Justice  Bronson,  and  “the  weight 
of  his  high  personal  and  official  character,”  rather  in  building 
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up,  strengthening,  sustaining  and  harmonizing,  thus  com¬ 
mending  the  Court  of  Errors  “to  the  increased  confidence  of 
our  own  citizens  and  to  the  greater  respect  of  the  world.” 

The  Court  of  Errors  seemed  to  have  had  the  better  of  this 
unpleasantness.  But  the  discussion  disclosed  one  significant 
fact.  The  members  of  the  Court  of  Errors  never  met  for 
consultation  or  deliberation.  “Each  member  separately  and 
apart  examines  the  case,  and  prepares  for  its  decision.  The 
court  then  comes  together ;  the  opinions  of  the  members  are 
delivered ;  and  the  court  then  unites  in  a  general  conclusion, 
either  of  affirmance  or  reversal  of  the  judgment  or  decree  re¬ 
viewed.  For  this  conclusion,  and  for  this  only,  is  the  court, 
as  such,  responsible,  unless,  indeed,  which  is  very  rarely  the 
case,  the  court  proceed  by  resolution  to  declare  the  grounds 
upon  which  that  general  conclusion  rests.  Different  minds 
arrive  at  this  conclusion  by  different  processes  of  reasoning; 
but  no  member  is  answerable  either  for  the  reasons  or  the 
language  of  any  other  member.”  In  this  President  Bradish 
exposed  the  greatest  weakness  of  the  Court  of  Errors.  By 
such  a  process  its  decisions  could  hardly  be  accepted  as  the 
first  degree  of  authority.  By  such  a  scheme,  the  real  reason 
for  a  decision  could  hardly  be  ascertained,  nor  could  any 
definite  rule  be  deduced  from  the  decision.  “In  short,  it  is 
little  better  than  the  town-clerk’s  record  of  a  vote  at  town¬ 
meeting.” 

This  was  one  of  the  vital  flaws  in  the  Court  of  Errors,  and 
led  to  its  abolishment  by  the  Constitution  of  1846.  “In  May, 
1848,  the  bar  of  the  city  of  New  York  met  and  passed  resolu¬ 
tions  highly  complimentary  to  the  outgoing  chancellor  and 
judges,  but  no  one  had  anything  to  say  of  the  Senators  nor 
of  the  Court  of  Errors.”  The  one  useful  purpose  which  this 
court  achieved  was  the  relaxation  of  the  ancient  strictness 
and  inconvenient  technicality  of  the  Supreme  Court  in  some 
questions  of  importance. 
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In  its  earlier  years  the  sessions  of  the  Court  of  Errors  were 
held  in  the  Senate  Chamber  at  Albany.  But  as  years  went 
by  it  became  itinerant,  sitting  in  New  York,  Saratoga,  Roch¬ 
ester,  Buffalo.  The  session  of  June  and  July,  1825,  was  held 
in  the  city  of  New  York.  In  4  Cowen  1  are  recorded  the  pro¬ 
ceedings  of  the  court  on  the  reception  of  General  Lafayette 
at  that  sitting.  The  president  of  the  court  referred  to  the 
“marble  hall  in  which  we  are  now  assembled,  an  edifice  splen¬ 
did  even  as  a  monument  of  the  arts,  and  which  the  growth  of 
this  city  has  already  left  short  of  its  center,”  as  occupying  “a 
place  which  was  a  common  waste  without  the  city  when  you 
toiled  in  our  cause,  and  was  then  used  as  an  open  field,  upon 
which  mercenary  troops  were  marshaled  and  sent  forth  in 
battle  against  our  fathers.”  The  president  might  also  have 
mentioned  that  the  fact  that  the  city  hall  had  brown  stone  in¬ 
stead  of  marble  on  its  north  side  was  because  no  one  expected 
the  city  ever  to  grow  north  of  it. 

The  old  capitol  at  Albany  in  which  the  Court  of  Errors 
habitually  sat  was  also  of  brown  stone,  with  white  marble 
trimmings.  Its  cost  was  about  $74,000,  but  this  huge  sum 
could  not  be  borne  by  appropriation  altogether.  It  was 
finally  necessary  to  resort  to  a  lottery  scheme  to  provide  the 
means  to  finish  it.17 


17.  In  the  Historical  Address  delivered  by  Judge  Alden  Chester,  at 
the  laying  of  the  cornerstone  of  the  Albany  County  Court  House  on 
May  8,  1915,  is  the  following  reference  to  the  historic  “old  Capitol,”  and 
to  the  more  historic  Stadt  Huys,  which  until  1808  was  the  temporary 
Capitol,  and  also  presumably  the  venue  of  the  court  sessions,  when  in 
Albany.  The  extract  from  Judge  Chester’s  address  reads : 

No  public  building  in  this  country  other  than  Faneuil  Hall  in  Boston 
and  Independence  Hall,  in  Philadelphia  became  more  famous  in  history 
(than  the  Stadt  Huys,  built  in  1740,  or  thereabouts).  It  not  only  served 
the  colony  for  many  public  purposes  but  the  locality  for  a  city  hall,  a 
court  house,  a  county  building  and  a  jail.  In  it  was  also  held  the  first 
Congress  of  the  Colonies,  which  met  there  in  1754  and  which  was  pre¬ 
sided  over  by  Benjamin  Franklin.  From  its  steps  the  Declaration  of 
Independence  was  read  to  the  Continental  troops  and  a  great  concourse 
of  citizens  on  July  19,  1776.  For  three  years  before  Albany  became  the 
permanent  seat  of  the  State  Government  in  1789,  and  from  that  time  until 
the  completion  of  the  first  State  Capitol  in  1808  many  sessions  of  the  State 
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There  is  not  space  here  available  for  a  roster  of  the  mem¬ 
bers  of  the  Court  of  Errors,  from  its  establishment  in  1784 
until  1847,  when  it  went  out  of  existence,  but  those  who  wish 
to  compile  it  may  find  the  personnel  in  the  rosters  of  the  Sen¬ 
ate,  adding  the  chancellors  and  Supreme  Court  justices  of  the 
period. 

The  Court  of  Appeals. 

The  Constitution  of  1846  reorganized  the  judicial  system 
the  convention  realizing  that  the  plans  devised  in  1777  and 
1821  were  no  longer  adequate  to  keep  pace  with  litigation. 
The  people  were  also  growing  strongly  democratic,  and  looked 
with  disfavor  upon  an  appointive  system ;  and  while,  as  a 
matter  of  fact,  the  highest  court — the  Court  of  Errors — was 
largely  constituted  of  Senators,  who  were  elected,  the  elec¬ 
torate  were  apt  to  forget  this  and  to  look  upon  all  courts  as 
strictly  appointive  as  the  Supreme  Court.  They  demanded 
the  right  to  choose  the  judges,  and  to  make  their  terms  of 
office  such  as  would  bring  them  at  stated  times  before  the 

Legislature  were  held  within  its  walls,  and  for  that  reason  it  became 
known  as  the  temporary  Capitol  of  the  State. 

The  next  building  to  be  occupied  by  the  courts  was  the  one  which 
had  come  to  be  known  as  the  Old  Capitol.  It  was  erected  on  lands 
donated  by  the  city  on  the  public  square  on  Eagle  Street,  immediately  in 
front  of  the  present  Capitol.  The  State,  the  City  and  the  County  joined 
in  the  expense — the  State  contributing  $73,485.42,  the  County  $3,000,  and 
the  city  $34,200  besides  the  land.  Of  the  amount  contributed  by  the  City 
$17,000  were  the  proceeds  of  the  sale  of  the  old  City  Hall  at  Broadway 
and  Hudson  Avenue.  The  building  was  completed  in  1808,  and  stood  for 
seventy-five  years,  when  in  1883  it  was  removed  to  make  place  for  the 
development  of  the  park,  fronting  the  new  Capitol.  When  we  recall  the 
fact  that  it  was  only  two  stories  high  besides  the  basement  and  attic,  and 
was  only  ninety  feet  wide  by  one  hundred  and  fifteen  feet  deep,  it  is 
difficult  to  believe,  in  the  light  of  modern  needs,  that  it  was  occupied  by 
both  houses  of  the  Legislature,  by  the  Governor  for  his  executive  cham¬ 
ber,  by  several  State  officers,  by  the  Common  Council  of  the  City,  by  the 
Board  of  Supervisors  of  the  County,  by  the  old  Court  of  Chancery,  the 
Supreme  Court,  the  Court  of  Common  Pleas,  the  Mayor’s  Court,  and, 
after  1847,  by  the  Court  of  Appeals.  So  here  was  State  Capitol,  City 
Hall,  County  Building  and  Court  House  combined  in  a  single  structure. — 
“See  Souvenir  of  the  Laying  of  the  Corner  Stone  of  the  Albany  County 
Court  House,  May  8,  1915,”  published  by  the  Albany  County  Bar  Associ¬ 
ation,  pp.  23-24. 
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electorate  for  confirmation  and  reelection,  or,  in  the  event  that 
they  had  failed  in  their  public  responsibility,  for  rejection. 

The  members  of  the  convention  were  generally  of  the 
opinion  that  the  Court  of  Errors  was  not  an  ideal  court ;  it 
was  unwieldy,  and  an  element  of  distrust  of  it  and  its  findings 
had  long  existed,  owing  to  the  fluctuating  and  partisan  char¬ 
acter  of  its  composition.  Moreover,  there  was  no  logical 
basis  that  could  be  used  in  arguments  for  its  continuance,  for 
what  of  value  in  judicial  opinions  could  be  claimed  of  a  court 
whose  judges,  or  members,  knew  little  of  law,  whose  bench 
was  made  up  mainly  of  laymen,  politicians.  It  may  be  argued 
that  these  laymen  had  the  benefit  of  association  with  the 
highest  jurists  of  the  State.  This,  however,  brought  them  no 
benefit,  for,  as  has  been  shown  in  the  review  of  the  Court  of 
Errors,  each  member  of  the  court  was  customarily  wont  to 
examine  a  case  “separately  and  apart,”  and  draw  his  own  con¬ 
clusions,  voting  accordingly.  The  court  did  not  exchange 
opinions,  the  laymen  did  not  seek  the  advice  of  fellow  mem¬ 
bers  who  were  learned  in  the  law;  there  was  no  general  dis¬ 
cussion  ;  and  no-  member  was  answerable  for  his  opinion.  It 
hardly  seems  to  have  been  a  court  of  justice,  except  in  name, 
though  Silliman  refers  to  the  Court  of  Errors  as  “one  of  the 
very  strongest  judicial  tribunals  in  this  country.” 

The  determination  of  the  convention  to  eradicate  this  sys¬ 
tem  and  free  the  courts  from  the  political  element  brought 
into  discussion  another  point.  When  they  should  have 
evolved  a  satisfactory  judicial  system,  directed  by  experi¬ 
enced  men  of  law,  should  they  not  strive  to  retain  the  experi¬ 
enced  jurists  for  as  long  as  they  were  of  service  to  the  State 
in  judicial  capacity.  The  instance  of  Chancellor  Kent  was 
cited ;  that  the  courts  should  have  lost  so  capable  a  jurist  at  an 
age  when  he  was  in  his  fullest  mental  vigor  was  a  distinct  loss 
to  the  State ;  yet  by  the  provisions  of  the  existing  Constitu¬ 
tion  he  could  not  remain  in  judicial  office  after  he  had  reached 
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the  age  of  sixty  years.  On  the  other  hand,  the  convention 
did  not  wish  to  constitute  the  judicial  term  one  for  life. 

As  to  the  composition  of  the  new  court  of  ultimate  judicial 
appeal,  a  compromise  was  effected.  The  new  Court  of  Ap¬ 
peals  was  freed  from  the  political  personnel,  and  to  an  extent 
embraced  the  elective  system,  while  permitting  the  Governor 
to  retain  some  degree  of  appointive  power.  Article  VI,  Sec¬ 
tion  2  of  the  Constitution  of  1846,  provided  for  a  Court  of  Ap¬ 
peals  of  eight  judges,  four  to  be  elected  and  four  to  be  se¬ 
lected  by  the  Governor  from  the  justices  of  the  Supreme 
Court,  to  sit  on  the  bench  of  the  Court  of  Appeals  for  one 
year.18  As  one  goes  into  closer  analysis,  it  is  clear  that  the 
personnel  of  the  new  Court  of  Appeals  was  wholly  elective, 
for  all  the  thirty-twro  justices  of  the  reorganized  Supreme 
Court  were  to  come  into  office  by  election. 

The  principal  changes  wrought  by  the  Constitution  of 
1846,  in  the  provisions  of  the  Judiciary  Article,  were:  (1)  the 
judges  were  to  be  chosen  by  popular  election,  instead  of 
gubernatorial  appointment ;  (2)  they  wrere  to  hold  office  for 
terms  of  eight  years,  but  without  limitation  by  reason  of 
age ;  (3)  the  distinction  between  law  and  equity  was  abol¬ 
ished  ;  (4)  an  ultimate  court,  composed  of  a  comparatively 
small  number  and  wholly  of  lawyers,  was  substituted  for  the 
Court  for  the  Correction  of  Errors. 

Theoretically,  it  may  seem  that  the  appointive  system  is 
better,  and  that  the  judgeships  should  continue  for  life,  or 
during  good  behavior.  It  is  pointed  out  that  the  Supreme 
Court  of  New  York  never  stood  in  higher  esteem  than  during 
the  first  decades  of  the  nineteenth  century.  The  criticism 
of  the  Court  of  Errors  could  not  properly  be  extended  to  the 
Supreme  Court.  Nevertheless,  under  the  appointive  system 

18.  Article  VI,  Section  2,  Constitution  of  1846: 

“There  shall  be  a  Court  of  Appeals  composed  of  eight  judges,  of 
whom  four  shall  be  elected  by  the  electors  of  the  State  for  eight  years, 
and  four  selected  from  the  class  of  justices  of  the  Supreme  Court,  having 
the  shortest  time  to  serve.” 
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there  is  always  the  possibility  of  political  preferment  of  jurists 
who  may  not  be  the  most  capable  of  those  availale.19  At  all 
events,  the  experience  of  the  State  during  the  last  three- 
quarters  of  a  century  has  demonstrated  that  the  elective  sys¬ 
tem  is  quite  satisfactory. 

The  four  judges  of  the  Court  of  Appeals  first  elected  by 
the  people  were  Freeborn  G.  Jewett,  Greene  C.  Bronson, 
Charles  H.  Ruggles,  and  Addison  Gardiner;  the  date  of  the 
election  was  June  7,  i847.19a  The  Constitution  provided  that 
the  judges  elected  be  so  classified  that  an  election  would  occur 
in  every  odd  year,  and  further  provided  that  the  judge  elected  by 
the  State  at  large  having  the  shortest  term  to  serve  should 
act  as  chief  judge.  The  first  chief  judge  was  Freeborn  G. 
Jewett.  The  other  four  members  of  the  original  Court  of 
Appeals,  those  appointed  by  the  Governor  from  the  Supreme 
Court  bench,  were  Samuel  Jones,  William  B.  Wright,  Thomas 
A.  Johnson,  and  Charles  Gray19b  The  justices  selected  from 

19.  “One  thing  is  evident;  the  appointing  system  did  not  uniformly 
secure  judges  who  were  not  politicians,  nor  save  some  of  them  from  the 
popular  belief  and  accusation  that  they  continued  to  be  politicians  after 
reaching  the  bench.” — “Public  Service  of  the  State  of  New  York,”  Vol. 
HI,  p.  25. 

19a.  The  judges  of  the  Court  of  Appeals  from  its  establishment  in 
1847  until  1870,  with  the  dates  of  their  election  or  appointment  were :  Free¬ 
born  G.  Jewett,  June  7,  1847;  Greene  C.  Bronson,  June  7,  1847;  Charles 
H.  Ruggles,  June  7,  1847;  Addison  Gardiner,  June  7,  1847;  Freeborn  G. 
Jewett,  Nov.  6,  1849;  Samuel  A.  Foote,  appointed  April  11,  1851,  vice 
Greene  C.  Bronson,  resigned;  Alexander  S.  Johnson,  Nov.  4,  1851; 
Charles  H.  Ruggles,  Nov.  8,  1853;  Hiram  Denio,  appointed  June  23,  1853, 
vice  Freeborn  G.  Jewett,  resigned;  elected  in  Nov.,  1853,  for  remainder  of 
term;  George  F.  Comstock,  elected  Nov.  6,  1855,  in  place  of  Charles  H. 
Ruggles,  resigned;  Samuel  L.  Selden,  Nov.  6,  1855;  Hiram  Denio,  Nov. 
3,  1857;  Henry  E.  Davies,  Nov.  8,  1859;  William  B.  Wright,  Nov.  5, 
1861 ;  Henry  R.  Selden,  appointed  July  1,  1862,  in  place  of  S.  L.  Selden, 
resigned;  elected  Nov.  3,  1863,  for  full  term;  John  K.  Porter,  appointed 
Jan.  2,  1865,  vice  H.  R.  Selden,  resigned;  elected  Nov.  7,  1865,  for  full 
term;  Ward  Hunt,  Nov.  7,  1865;  Martin  Grover,  Nov.  5,  1867;  Lewis  B. 
Woodruff,  appointed  Jan.  4,  1868,  vice  John  K.  Porter,  resigned;  Charles 
Mason,  appointed  Jan.  20,  1868,  in  place  of  William  B.  Wright,  deceased; 
Robert  Earl,  Nov.  2,  1869;  John  A.  Lott,  Nov.  2,  1869. 

19b.  Justices  of  Supreme  Court  sitting  in  Court  of  Appeals:  Samuel 
Jones,  William  B.  Wright,  Thomas  A.  Johnson,  Charles  Gray,  appointed 
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the  Supreme  Court  were,  by  the  Constitution  to  be  taken  each 
even  year  from  the  First,  Third,  Fifth  and  Seventh  Judicial 
Districts,  and  each  odd  year  from  the  Second,  Fourth,  Sixth 
and  Eighth  Judicial  Districts,  to  serve  one  year.  The  first 
four  served  from  July,  1847,  to  December,  1848;  but  there¬ 
after,  until  1870,  the  term  of  Supreme  Court  Justices  as  Asso¬ 
ciate  Judges  of  the  Court  of  Appeals  was  one  year.  A  clerk 
was  elected  by  the  people,  to  serve  three  years ;  and  a  reporter 
was  appointed  by  the  Governor,  Lieutenant-Governor  and  at¬ 
torney-general  for  a  like  period.  The  original  officials  were : 
Charles  S.  Benton,  clerk;  George  F.  Comstock,  reporter. 

Section  25  of  Article  VI  of  the  Constitution  of  1846  pro¬ 
vided  for  the  formal  transferrence  to  the  new  court  of  all  busi¬ 
ness  pending  in  the  Court  for  Correction  of  Errors,  “and  for  the 
allowance  of  writs  of  errors  and  appeals  to  the  Court  of  Ap¬ 
peals,  from  judgments  and  decrees  of  the  present  Court  of 
Chancery  and  Supreme  Court,  and  of  the  courts  that  may  be 

by  Governor,  July,  1847;  Daniel  Cady,  Selah  B.  Strong,  William  H. 
Shankland,  James  G.  Hoyt,  appointed  January,  1849;  Elisha  P.  Hurlburt, 
Ira  Harris,  Daniel  Pratt,  Henry  W.  Taylor,  1850;  William  T.  McCoun, 
Alonzo  C.  Paige,  Hiram  Gray,  James  Mullett,  1851 ;  John  W.  Edmonds, 
Malbone  Watson,  Philo  Gridley,  Henry  Welles,  1852;  Nathan  B.  Morse, 
John  Willard,  Charles  Mason,  Moses  Taggart,  1853 ;  Henry  P.  Edwards, 
Amasa  J.  Parker,  William  F.  Allen,  Samuel  L.  Selden,  1854;  Gilbert 
Dean,  Augustus  C.  Hand,  Schuyler  Crippen,  Richard  P.  Marvin,  1855 ; 
William  Mitchell,  William  B.  Wright,  Frederick  W.  Hubbard,  Thomas 
A.  Johnson,  1856;  John  W.  Brown,  Alonzo  C.  Paige,  William  H.  Shank- 
land,  Levi  F.  Bowen,  1857;  James  J.  Roosevelt,  Ira  Harris,  Daniel  Pratt, 
Theron  R.  Strong,  1858;  Selah  B.  Strong,  Cornelius  L.  Allen,  Hiram 
Gray,  Martin  Grover,  1859;  Thomas  W.  Clerke,  William  B.  Wright, 
William  J.  Bacon,  Henry  Welles,  i860;  John  A.  Lott,  Amaziah  B.  James, 
Charles  E.  Mason,  James  G.  Hoyt,  1861 ;  Josiah  Sutherland,  George  Gould, 
William  F.  Allen,  E.  Darwin  Smith,  1862;  James  Emott,  Enoch  H.  Rose- 
krans,  Richard  P.  Marvin,  1863 ;  Daniel  P.  Ingraham,  Henry  Hoge- 
boom,  Joseph  Mullin,  Thomas  A.  Johnson,  1864;  John  W.  Brown,  Platt 
Potter,  William  W.  Campbell,  Noah  Davis,  Jr.,  1865;  William  H. 
Leonard,  Rufus  W.  Peckham,  Leroy  Morgan,  James  C.  Smith,  1866; 
William  W.  Scrugham,  William  Fullerton  (apptd,  vice  Scrugham,  de¬ 
ceased),  Augustus  Bockes,  John  M.  Parker,  Martin  Grover,  1867;  Thomas 
W.  Clarke,  Theodore  Miller,  William  J.  Bacon,  Henry  Welles,  Charles 
C.  Dwight  (vice  Welles,  deceased),  1868;  John  A.  Lott,  Amaziah  B. 
James,  William  Murray,  Charles  Daniels,  1869;  Josiah  Sutherland, 
Charles  R.  Ingalls.  Henry  A.  Foster,  E.  Darwin  Smith,  1870. 
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organized  under  this  Constitution.”  The  election,  limitations, 
compensation  and  removal  of  judges  of  the  Court  of  Appeals, 
and  the  filling  of  vacancies  caused  by  their  death  or  disability, 
are  provided  for  by  Sections  7,  8,  11,  12  and  13  respectively, 
of  Article  VI. 

It  cannot  be  asserted,  with  good  basis,  that  the  operation  of 
the  Court  of  Appeals  during  the  next  twenty  years  was  very 
satisfactory.  In  these  recent  decades  in  which  the  changes  in 
the  personnel  of  the  Court  of  Appeals  are  so  few,  it  seems  hard 
to  believe  that  in  the  first  twenty-three  years  of  that  court 
one  hundred  and  twenty-three  different  judges  sat  in  it;  and 
that  in  the  next  almost  fifty  years — from  1870  to  November, 
1923 — the  number  of  judges  has  been  only  thirty-nine.  There 
was  cause  for  dissatisfaction  with  the  Court  of  Appeals, 
mainly  because  of  the  constant  change  in  personnel.  It  was 
defective  and  inadequate  in  several  particulars,  wrote  Irving 
Brown:20  ( 1 )  It  could  not  keep  up  with  its  business;  the  ar¬ 
rears  were  very  great ;  it  took  four  years  to  reach  an  argument 
in  an  ordinary  case;  (2)  it  was  felt  that  it  was  theoretically,  if 
not  practically,  wrong  to  allow  Supreme  Court  justices  to  sit 
in  the  Court  of  Appeals  in  review  of  their  own  decisions;  (3) 
a  term  of  eight  years  was  considered  too  short;  (4)  a  limita¬ 
tion  of  age  beyond  which  a  judge  might  not  hold  office  was  de¬ 
sirable,  though  few  wished  to  bring  back  the  old  limit,  sixty 
years  ;  (5)  the  fluctuating  composition  of  the  court,  by  which 
half  of  its  members  were  changed  every  year,  was  deemed 
a  serious  fault.  Therefore,  at  the  Constitutional  Convention 
which  was  held  in  1867,  the  judiciary  committee  proposed  an 
article  which  laid  the  basis  for  a  much  better  judicial  system. 
Of  all  the  constitutional  amendments  recommended  by  that 
convention,  the  judiciary  article  was  the  only  one  that  met 
with  approval  by  the  electorate.  True,  the  majority  was  only 
about  seven  thousand  in  a  vote  of  half  a  million ;  yet  it  carried 


20.  In  “The  Green  Bag,”  Vol.  II,  August,  1890. 
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the  amendment  into  the  Constitution  in  1869,  so  the  new  order 
went  into  effect  on  January  1,  1870. 

Under  the  new  judiciary  article  the  Court  of  Appeals  was 
composed  of  a  chief  judge  and  six  associate  judges,  chosen  by 
the  electorate,  and  holding  office  for  a  term  of  fourteen  years, 
but  retiring  at  seventy  years  of  age.  Five  judges  were  nec¬ 
essary  to  form  a  quorum,  and  four  must  concur  to  make  a 
decision.  The  court  was  given  power  to  appoint  or  remove 
its  clerk,  reporter  and  attendants.  At  the  first  election,  which 
was  a  special  one  held  in  April,  1870,  “each  elector  voted  for 
the  chief  judge  and  for  four  only  of  the  associate  judges”;21 
and  “such  provision  was  made  that  the  minority  party  was  to 
be  represented  by  two  judges.”22  The  composition  of  the  new 
Court  of  Appeals,  elected  in  1870,  was  as  follows:  Sanford 
E.  Church,  chief  judge;  William  F.  Allen,  Rufus  W.  Peckham, 
Martin  Grover,  Charles  A.  Rapallo,  Charles  Andrews  and 
Charles  J.  Folger,  associate  judges.  Robert  Earl  and  Martin 
Grover  were  of  the  permanent  bench  of  the  old  Court  of 
Appeals. 

The  new  judiciary  article  also  provided  for  a  Commission 
of  Appeals  composed  of  four  judges  of  the  Court  of  Appeals 
who  were  in  office,  by  election  or  appointment,  when  the 
article  took  effect.  The  Governor  was  also  to  appoint  a  fifth 
commissioner.  The  tenure  of  the  commission  was  limited  to 
three  years,  but  was  afterwards  extended  two  years.23  Causes 
pending  in  the  old  Court  of  Appeals  on  January  1,  1869,  were 
to  be  determined  by  the  commission.  This  commission  was 
formed,  in  part  it  seems,  to  meet  the  requirements  of  the 
Court  of  Appeals  calendar  until  the  people  should  declare  their 
will  on  the  question  of  appointive  or  elective  judgeships.  The 
question  was  decided  in  1873,  the  electorate  registering  an  em- 

21.  “New  York  Civil  List,”  1888  edition,  p.  322. 

22.  Irving  Brown,  in  “The  Green  Bag,”  Vol.  II,  Aug.,  1890. 

23.  By  Legislative  act,  pursuant  to  amendment  of  Constitution,  adopted 
Nov.  5,  1872. 
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phatic  confirmation  of  the  elective  system.  The  commis¬ 
sioners  entered  upon  their  duties  on  July  I,  1870,  and  were: 
John  A.  Lott,  Robert  Earl,  Ward  Hunt,  William  H.  Leonard 
and  Hiram  Gray.  The  first  named  was  chosen  chief  com¬ 
missioner  by  the  others. 

Under  the  new  system  vacancies  in  the  permanent  bench 
were  to  be  filled  at  the  next  general  election  happening  not 
less  than  three  months  after  such  vacancy ;  and  until  so  filled 
the  Governor  and  Senate  might  appoint  a  judge.  The  Gov¬ 
ernor  had  power  to  do  so  alone  during  legislative  recess.  By 
the  Constitution  of  1867  judges  were  prohibited  from  holding 
any  other  office  or  place  of  public  trust;  they  were  not  to 
exercise  any  power  of  appointment  to  public  office,  or  prac¬ 
tice  as  attorney  or  counsellor,  or  act  as  referee ;  and  they  were 
removable  by  concurrent  resolution  of  both  Houses  of  the 
Legislature ;  if  two-thirds  of  all  the  members  elected  to  both 
houses  concurred.  By  Chapter  203  of  the  Laws  of  1870,  the 
salary  of  the  chief  judge  was  fixed  at  $7,500;  all  associate 
judges  and  five  commissioners  were  to  receive  $7,ooo24  a  year. 
By  a  clause  in  the  appropriation  bill  of  1871,  each  judge  was 
given  an  annual  allowance  of  $2,000  in  addition  to  salary.25 

The  Commission  of  Appeals  was  “a  highly  respectable 
body  of  lawyers” ;  but  its  decisions  never  ranked  very  high, 
and  during  the  latter  part  of  its  existence  there  was  much 
dissent,  brought  about  “mainly  through  the  excess  of  case¬ 
learning  over  sound  judgment  in  one  of  the  later  commis¬ 
sioners,”  wrote  Irving  Brown.  The  commissioners  of  subse¬ 
quent  appointment  were:  Alexander  S.  Johnson,  who  took  the 
place  of  Ward  Hunt  on  January  7,  1873;  John  H.  Reynolds, 

24.  Under  the  Constitution  of  1846,  the  Judges  of  the  Court  of  Appeals 
received  a  salary  of  $2,500  a  year;  in  1857  salary  was  increased  to  $3,500. 
The  salaries  of  Judges  of  the  Court  of  Appeals  whose  terms  were  abridged 
by  the  constitutional  limitation  as  to  age,  and  who  had  served  more  than 
ten  years,  were  to  be  paid  for  their  full  term. 

25.  Chapter  XXXI,  which  reviews  the  Constitutional  Convention  of 
1867,  gives  much  information  as  to  the  Court  of  Appeals. 
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appointed  January  io,  1873,  Ylce  Leonard,  resigned ;  and  Theo¬ 
dore  W.  Dwight,  appointed  January  7,  1874,  vice  Johnson,  re¬ 
signed.  The  discordance  was  the  inevitable  result  of  having 
a  divided  appellate  court,  the  decisions  of  the  commission  in 
some  notable  instances  clashing  with  nearly  contemporaneous 
decisions  of  the  Court  of  Appeals.  The  commission  disposed 
of  all  the  cases  originally  assigned  to  it,  and  others  transferred 
later,  after  its  term  was  extended ;  and  in  general  gave  satis¬ 
faction.  Its  decisions  are  in  several  volumes.  In  one  volume 
there  are  thirteen  cases  of  dissent,  and  in  Volume  57,  of  one 
hundred  and  fifteen  decisions,  twenty-three  were  pronounced 
by  a  divided  court ;  of  these  thirteen  were  decided  by  a  majority 
of  one  out  of  five  commissioners.  Of  these  thirteen  six  were 
reversals,  so  that  in  five  per  cent  of  the  entire  number  one 
commissioner  reversed  the  Supreme  Court  of  three  judges. 
The  dissenting  opinions  cover  seventy-six  pages  of  six  hun¬ 
dred  and  thirty-two,  or  about  thirteen  per  cent.  The  commis¬ 
sion  decided  about  one  thousand  cases  in  five  years,  reported 
in  five  volumes.  During  the  same  period  the  court  decided 
about  three  times  as  many,  embracing  fourteen  volumes,  with 
a  far  greater  degree  of  harmony.  It  may  be  remarked  that 
one  of  the  cases  in  which  the  commission  was  unanimous,26 
was  one  in  which  the  court  decided  exactly  the  contrary.27 

The  new  Court  of  Appeals  in  1870  was  at  once  called  upon 
to  construe  a  new  system  of  jurisprudence,  based  on  the  most 
radical  changes.  Not  only  did  the  questions  raised  by  the 
Code  of  Procedure  come  before  it,  but  the  Married  Women’s 
Acts  of  1848  and  1849,  supplemented  by  those  of  i860  and 
1862  brought  up  many  puzzling  inquiries.  These  were  fol¬ 
lowed  by  the  numerous  laws  allowing  parties  to  be  witnesses  in 
their  own  behalf.  In  all  these  matters  this  State  was  a  pio¬ 
neer  of  reform  and  a  constantly  advancing  innovator.  But  it 
soon  became  apparent  that  the  new  Court  of  Appeals  could 

26.  Merch.  &  Trad.  Bank  v.  Dakin,  51  N.  Y.,  519. 

27.  Thurber  vs.  Blanck,  50  N.  Y.,  80. 
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not  keep  pace  with  its  new  business.  In  1874,  appeals  were 
limited  to  cases  involving  at  least  five  hundred  dollars,  ex¬ 
clusive  of  costs,  unless  certified  by  the  General  Term  of  the 
Supreme  Court  to  involve  important  questions  of  law.  This 
restriction  proved  insufficient  to  meet  the  emergency.  A 
larger  limitation  was  urged,  but  met  strong  opposition. 

In  1888,  a  constitutional  amendment  was  adopted  author¬ 
izing  the  Governor,  on  the  certificate  of  the  Court  of  Appeals 
that  an  overcrowded  calendar  called  for  judicial  reinforcement, 
to  designate  seven  judges  of  the  Supreme  Court  to  sit  as  a 
separate  body,  to  aid  the  court  until  the  latter  should  certify 
that  there  was  no  longer  need  of  such  aid.  By  this  procedure 
the  Second  Division  of  the  Court  of  Appeals  came  into  exist¬ 
ence,  the  Governor  appointing  to  that  body,  after  the  amend¬ 
ment  had  been  ratified  by  the  people  in  November  1889, 
the  following  Supreme  Court  justices:  David  S.  Follett, 
George  B.  Bradley,  Joseph  Potter,  Irving  G.  Vann,  Albert 
Haight,  Alton  B.  Parker  and  Charles  F.  Brown.  All  were 
jurists  of  pronounced  ability  and  long  judicial  experience; 
Justice  Follett,  who  became  their  chief,  was  “one  of  the  most 
accomplished  scholars  of  the  State.”  The  Second  Division 
began  its  hearings  on  March  5,  1891,  and  closed  its  work  on 
October  1,  1892.  They  disposed  of  a  considerable  number  of 
causes,  and  their  decisions  reached  a  higher  standard  than 
those  of  the  former  commission,  it  is  said.  It  was,  however, 
apparent  that  temporary  courts  would  not  do  more  than  re¬ 
lieve  congestion ;  the  remedy  lay  in  the  enlargement  of  the  per¬ 
manent  court.  This  need  was  well  recognized  by  the  thirty- 
eight  lawyers  who  constituted  the  Commission  of  1890, 
charged  with  the  consideration  of  the  judiciary  article  of  the 
Constitution.  As  has  been  stated  in  Chapter  XXXIII,  the 
commission  recognized  that  “two  coordinate  courts  of  appeal 
could  not  well  coexist  without  divergence  of  opinion  and  the 
introduction  of  a  certain  degree  of  uncertainty  into  the  law” ; 
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but  unless  a  larger  permanent  ultimate  court  were  created 
other  ways  must  be  devised  to  hold  the  calendar  down  to  a 
level  at  which  reasonably  prompt  hearing  of  a  cause  could  be 
maintained.  To  effect  this  it  was  recommended  that  an  inter¬ 
mediate  appellate  court  take  over  part  of  the  work  of  the  Court 
of  Appeals.  The  commission  reported  to  the  Senate  on 
March  4,  1891,  and  one  paragraph  shows  that  it  was  opposed 
to  an  enlarged  Court  of  Appeals.28  Briefly,  the  report  of  the 
commission  favored  a  single  Court  of  Appeals  unchanged  in 
number,  general  terms  of  enlarged  jurisdiction;  the  division  of 
the  State  into  four  judicial  departments,  alterable  every  ten 
years.  The  theory  underlying  the  report  of  the  commission 
was  that  an  appellate  court  possessed  two  functions:  (1)  to 
apply  the  law  as  previously  laid  down  by  the  courts  and  the 
Legislature  to  the  case  at  bar,  and  to  correct  any  substantial 
errors  committed  by  the  courts  below ;  (2)  to  decide  new 
questions  of  law  and  to  lay  down  rules  for  the  guidance  of  the 
courts  in  future  cases.  The  first  of  these  functions  primarily 
concerns  the  individual ;  the  second  affects  the  community 
at  large.  The  great  proportion  of  litigations,  upon  this 
theory,  should  never  be  carried  beyond  the  first  appellate 
court — the  General  Term,  was  the  general  opinion.  Its  deci¬ 
sion  in  applying  the  law  to  the  facts  should  be  conclusive 
unless  some  doubt  should  arise  as  to  the  underlying  prin¬ 
ciple  of  law,  or  unless  such  important  questions  were  in¬ 
volved  as  to  render  it  desirable  in  the  interests  of  the  State 
that  the  Court  of  Appeals  should  consider  the  case.”  The 
recommendations  of  the  commission  were  not  approved  by  the 
Legislature,  but  the  same  questions  were  debated,  with  some- 

28.  “It  seems  .  .  .  proper  to  report  that  the  question  ‘ whether  the 
Court  of  Appeals  should  consist  of  more  than  seven  members /  was  pre¬ 
sented  to  the  Commission,  and  after  full  consideration  was  answered  by 
its  deliberate  resolution  in  the  negative.  The  vote  was  not  unanimous,  but 
it  was  thought  by  a  majority  of  the  members  of  the  Commission  that  it  was 
better  to  preserve  the  present  system  and  so  limit  the  jurisdiction  of  the 
court  that  it  might  be  able  to  dispose  of  the  business  brought  before  it  with 
no  unreasonable  delay.” — “Senate  Document  No.  51*”  1891* 
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what  similar  ultimate  findings  by  the  Constitutional  Conven¬ 
tion  of  1894,  although  in  the  place  of  the  General  Terms  of 
the  Supreme  Court  they  put  Appellate  Divisions  (See  Chapter 
XXXIII). 

The  report  of  the  Convention  of  1894  stated  that  it  was 
expected  “to  obviate  the  overcrowding  of  the  Court  of  Appeals 
calendar  by  establishing  more  effective  and  satisfactory  courts 
of  intermediate  appeal,  and  enlarging  their  power  and  juris¬ 
diction.  ”  They  divided  the  State  into  four  departments,  and 
recommended  that  in  each  there  be  established  “a  tribunal 
composed  of  five  justices  of  the  Supreme  Court,  who  shall 
perform  substantially  no  other  duties,  and  shall  be  the  court 
of  last  resort  for  that  department  upon  all  questions  of  fact 
and  upon  all  interlocutory  proceedings.”  The  report,  in  the 
next  paragraph  reads :  “The  Court  of  Appeals  is  limited  to  its 
proper  function  of  declaring  and  settling  the  law.  Believing 
that  under  the  operation  of  the  proposed  Appellate  Division 
of  the  Supreme  Court  and  with  the  distribution  of  duties  and 
jurisdiction  above  indicated  strictly  observed,  the  Court  of 
Appeals  will  have  no  difficulty  in  meeting  all  demands  upon 
it,  we  have  done  away  with  the  makeshift  of  a  second  division 
and  have  prohibited  the  imposition  of  a  money  limit  upon  the 
right  of  appeal  to  the  Court  of  Appeals.”29 

The  recommendations  became  organic  law  by  ratification 
by  the  people  of  the  amended  Constitution  in  November,  1894, 
the  judiciary  article  taking  effect  on  January  1,  1896.  The 
salaries  of  the  judges  were  continued  at  the  level  set  in  1887, 
by  Act  of  Legislature  March  17,  when  the  stipend  of  the 
chief  judge  was  increased  to  $10,500,  from  $7,500,  and  those  of 
the  associate  judges  from  $7,000  to  $10, 000. 30 

In  1889,  Section  7  of  Article  VI  was  amended  to  authorize 

29.  “Journal  of  the  Constitutional  Convention  of  1894,”  p.  845. 

30.  All  the  Judges  of  the  Court  of  Appeals  are  now  given  an  annual 
allowance  of  $3,700  each  for  expenses.  The  Clerk,  who  holds  office  during 
pleasure,  receives  a  salary  of  $6,000.  The  Reporter  receives  $5,000  a  year. 
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the  Governor,  upon  the  certificate  of  a  majority  of  the  judges 
of  the  Court  of  Appeals  that  that  court,  owing  to  accumula¬ 
tions  of  causes  before  it,  was  unable  to  hear  and  dispose  of  the 
same  without  serious  delay,  to  designate  not  more  than  four 
justices  of  the  Supreme  Court  to  serve  as  associate  judges  of 
the  Court  of  Appeals  until  the  number  of  causes  undisposed  of 
upon  the  calendar  should  be  reduced  to  two  hundred,  when  the 
judges  so  designated  should  automatically  return  to  the  Su¬ 
preme  Court. 

Chapter  XXXIV,  which  reviews  the  work  of  the  Constitu¬ 
tional  Convention  of  1915,  shows  that  the  need  of  either  an 
enlarged  Court  of  Appeals  or  an  enlarged  intermediate  ap¬ 
pellate  court  was  still  an  imperative  need.  There  were  then 
more  than  six  hundred  cases  pending  before  the  Court  of 
Appeals,  and  the  Appellate  Divisions  of  the  Supreme  Court 
were  also  overworked.31  The  convention  recommended  the 
temporary  designation  of  Supreme  Court  justices  as  associate 
judges  of  the  Court  of  Appeals  to  create  what  would  be  an¬ 
other  Second  Division.  The  report  of  the  judiciary  committee 
of  that  convention  pointed  out  that  “the  average  time  required 
between  the  date  of  filing  return  and  the  cause  being  reached 
for  argument,  unless  it  is  entitled  to  a  preference,  is  about 
two  years.” 

31.  “There  was  at  the  time  of  the  Convention  of  1894  an  arrearage  of 
about  175  cases  in  the  Court  of  Appeals,  and  it  was  predicted  by  some  of  the 
delegates  in  discussing  the  report  of  the  Judiciary  Committee,  that  this 
number  might  be  increased  to  between  300  or  400  by  the  time  the  new 
Judiciary  Article  became  effective,  viz. :  January  1,  1896.  As  a  matter  of 
fact,  there  is  now  (1915)  an  accumulation  of  more  than  600  cases  pending 
in  the  Court  of  Appeals,  and  the  average  time  required  between  the  date 
of  filing  return  and  the  cause  being  reached  for  argument,  unless  it  is  en¬ 
titled  to  a  preference,  is  about  two  years.  The  Court  has  made  up  no 
calendar  since  May  4,  1914,  and  the  calendar  then  made  up  embraced  re¬ 
turns  filed  to  April  20,  1914,  only.  The  number  of  cases  on  that  calendar 
was  714.  During  each  of  the  five  years  ending  1914  the  Court  has  disposed 
of  on  the  average  671  cases,  and  the  average  number  of  returns  filed  has  been 
769,  so  that  each  year  adds  on  an  average  100  cases  to  the  number  accumu¬ 
lating  in  the  court.” — “Journal  of  the  Constitutional  Convention  of  1915/’ 
p.  486. 
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The  revised  Constitution,  submitted  by  the  Convention  of 
1915,  was  rejected  by  the  people,  which  would  have  been 
serious  had  the  overcrowding  of  the  calendar  of  the  court  con¬ 
tinued.  During  the  last  few  years,  owing  to  the  great  in¬ 
dustry  of  the  members  of  the  Court  of  Appeals,  the  situation 
has  been  considerably  bettered.  Indeed,  the  judges  are  now 
able  to  keep  the  calendars  down  to  reasonable  limits  with¬ 
out  asking  for  the  assignment  of  any  justices  of  the  Supreme 
Court  to  aid  them.  Another  convention  sat  in  1921,  to  con¬ 
sider  amendments  of  the  judiciary  article;  its  recommenda¬ 
tions  are  stated  in  Chapter  XXXVI,  and  have  been  approved 
by  the  Legislature ;  hence  the  electorate  will  have  an  oppor¬ 
tunity  of  stating  its  will  in  the  matter  at  the  general  election 
in  November,  1925.  But  as  the  situation  stands  at  this  writ¬ 
ing  (April,  1925).  the  Constitution  of  1894  is  still  the  organic 
law.  Chapter  XXXV  gives  the  judiciary  article,  No.  VI,  in 
full.  Sections  6,  7,  8,  and  9,  in  general,  govern  the  Court  of 
Appeals. 

As  to  the  jurisdiction  of  the  Court  of  Appeals,  this  is  to  an 
extent  statutory,  though  the  existence  of  the  court  is  constitu¬ 
tional.32  ‘‘The  Constitution  lays  certain  restrictions  upon  the 
jurisdiction  of  the  court;  it  marks  certain  limits  which  the 
Legislature  may  not  transcend ;  but  the  Legislature’s  power 
of  further  restriction  is  unlimited,  with  the  single  exception 
that  the  right  to  appeal  shall  not  depend  upon  the  amount  in¬ 
volved.”33  The  Legislature’s  power  generally  manifested 
itself  in  restriction,  but  it  also  has  power  to  enlarge  the  juris¬ 
diction.  “The  provisions  of  the  Constitution  regulating  the 
jurisdiction  of  the  Court  of  Appeals,  and  providing  that  the 
Legislature  may  further  restrict  it,  do  not  prohibit  the  Legis¬ 
lature  from  enlarging  the  jurisdiction  of  the  court  save  only 

32.  See  “The  Jurisdiction  of  the  Court  of  Appeals  of  the  State  of  New 
York”  (1903)  an  excellent  and  exhaustive  work  (277  pages),  by  Benjamin  N. 
Cardozo,  of  the  New  York  Bar,  now  a  Judge  of  the  Court  of  Appeals. 

33.  Constitution,  Art.  VI,  Sec.  9;  Halliburton  vs.  Clapp,  149,  N.  Y.  183. 
187;  People  ex  rel.  Fenny  vs.  Board  of  Canvassers,  156  N.  Y.,  36,  43. 
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in  those  special  cases  which  are  expressly  withdrawn  from 
review.”34  No  legislation,  however,  can  clothe  the  court  with 
power,  except  where  the  judgment  is  of  death,  to  pass  upon 
any  question  of  fact,  nor  can  any  legislation  clothe  it  with 
power  to  review,  after  a  unanimous  affirmance  by  the  Ap¬ 
pellate  Division,  the  sufficiency  of  the  evidence  to  support  a 
finding  or  a  verdict  not  directed  by  the  court.  For  the  same 
reason,  where  the  appeal  is  from  an  interlocutory  judgment, 
or  an  intermediate  order,  other  than  an  order  granting  a  new 
trial  on  exceptions,  there  would  seem  to  be  no  power  in  the 
Legislature  to  dispense  with  the  necessity  for  the  allowance  of 
the  appeal  by  the  Appellate  Division.  This  would  leave  the 
jurisdiction  over  criminal  causes  as  the  chief  field  for  the  pos¬ 
sible  enlargement  of  the  court’s  jurisdiction.  That  jurisdic¬ 
tion  cannot,  however  be  enlarged  by  the  stipulation  of  the 
parties.35  The  jurisdiction  of  the  court  is  designated  and  cre¬ 
ated  by  law,  and  it  has  no  other,36  writes  Judge  Cardozo.37 

Sections  7  and  8  of  the  Constitution  of  1894  regulates  the 
composition  of  the  Court  of  Appeals,  but  the  power  conferred 
by  these  sections  is  limited  by  Section  3  of  the  same  article, 
which  provides  that  “no  judge  or  justice  shall  sit  in  the  Appel¬ 
late  Division  or  in  the  Court  of  Appeals  in  review  of  a  decision 
made  by  him  or  by  any  court  of  which  he  was  at  the  time  a 
sitting  member.”38  The  provisions  as  to  the  disqualification 
of  a  judicial  officer  to  sit  as  a  judge  cannot  be  waived.39 
“But  a  judge  of  the  Court  of  Appeals,  unlike  other  judges, 

34.  People  ex  rel.  Commissioners  of  Charities  vs.  Cullen,  153  N.  Y.  629. 

35.  Hoes  vs.  Edison  General  Electric  Co.,  150  N.  Y.  87 ;  Bronk  vs.  N.  Y. 
&  N.  H.  R.  R.  Co,  95  N.  Y.  656. 

36.  Rich  vs.  Manhattan  Ry  Co,  150,  N.  Y.  542,  544;  Hewlett  vs.  Elmer, 
103,  N.  Y.  156,  164;  People  ex  rel.  Commrs.  of  Charities  vs.  Cullen,  151, 
N.  T.  54,  56;  People  vs.  Trezza,  128  N.  Y.  529. 

37.  “The  Jurisdiction  of  the  Court  of  Appeals,"  (Cardozo),  pp,  2-3. 

38.  Ibidus,  p.  5;  Van  Arsdale  vs.  King,  152  N.  Y,  69,  71. 

39.  Oakley  vs.  Aspinwall,  3  N.  Y.  547 ;  French  vs.  Merrill,  27  App.  Div. 
612;  Converse  vs.  McArthur,  17  Barb.  410;  Baldwin  vs.  McArthur  17  Barb. 
414;  Matter  of  Bingham,  127  N.  Y.  296,  31 1. 
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except  justices  of  the  Appellate  Division  of  the  Supreme 
Court,  may  take  part  in  a  decision  of  a  question  which  was 
argued  orally  in  the  court  when  he  was  not  present  and  sitting 
therein  as  a  judge.”40 

Section  7,  in  its  opening  clause,  and  section  9  state  the  con¬ 
stitutional  restrictions  upon  jurisdiction.  As  to  the  power  of 
the  Legislature,  Section  9,  the  Legislature  has  defined  by 
statute  the  jurisdiction  of  the  court.  The  statutory  provisions 
affecting  the  court’s  jurisdiction  are  Sections  190  and  191  of 
the  Code  of  Civil  Procedure,  and  Sections  517,  519  and  528  of 
the  Code  of  Criminal  Procedure.  The  Constitutional  Conven¬ 
tion  of  1921  was  urged  to  leave  the  jurisdiction  of  the  Court  of 
Appeals  elastic,  to  be  dealt  with  as  the  Legislature  from  time 
to  time  might  see  fit,  but  they  were  of  opinion  that  the  priv¬ 
ilege  of  appeal  to  the  highest  judicial  tribunal  of  the  State 
should  be  fixed  by  constitutional  means ;  so  they  recommended 
that  the  existing  provisions  of  Sections  88  and  589  of  the  Civil 
Practice  Act  be  embodied  in  the  Constitution.  “Five  judges 
constitute  a  quorum,  and  the  concurrence  of  four  is  necessary 
to  pronounce  a  judgment.  If  such  concurrence  be  not  had 
the  case  must  be  reheard ;  but  no  more  than  two  rehearings 
can  be  had,  and  if  then  four  judges  do  not  concur,  the  judg¬ 
ment  of  the  court  below  is  affirmed.  The  Legislature  may 
authorize  the  judgments,  decrees  and  decisions  of  any  inferior 
local  court  of  record  established  in  a  city,  having  original 
civil  jurisdiction,  to  be  removed  for  review  directly  into  the 
Court  of  Appeals.”41 

In  the  list  given  at  foot,42  of  all  the  permanent  judges  of 


40  “Juris.  Ct.  App.,”  Cardozo,  pp.  5-6;  “Code  Civ.  Pr.,”  Sec.  46. 

41.  “Legis.  Manual,  N.  Y.,”  1924,  p.  641. 

42.  The  Chief  Judges  and  the  Associate  Judges  after  1870,  with  the  dates 
of  their  election  or  appointment  were: 

Chief  Judges:  Sanford  E.  Church,  May  17,  1870;  Charles  J.  Folger, 
appointed  May  20,  1880,  vice  Sanford  E.  Church,  deceased;  elected  Nov.  2, 
1880;  Charles  Andrews,  appointed  Nov.  19,  1881,  vice  Charles  J.  Folger,  re¬ 
signed;  William  C.  Ruger,  Nov.  7,  1882;  Robert  Earl,  appointed  Jan.  19, 
1892,  vice  William  C.  Ruger,  deceased;  Charles  Andrews,  Nov.  8,  1892; 
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the  Court  of  Appeals  elected  or  appointed  since  1870,  will  be 
noticed  the  names  of  many  eminent  jurists,  who  reached  fame 
as  lawyers ;  indeed,  the  list  may  be  taken  as  embracing  the 
names  of  more  great  lawyers  and  jurists  than  could  be  named 
in  any  other  roster  of  equal  size  and  covering  the  same  period 
of  judicial  history  of  any  other  State.  This  does  not  detract 
from  the  excellent  record  of  the  New  York  Supreme  Court; 
indeed,  the  Supreme  Court  shares  in  the  distinction,  for  very 
few  of  the  names  shown  do  not  also  have  place  on  the  rosters 
of  the  Supreme  Court.  With  few  exceptions,  the  Court  of 
Appeals  bench  has  been  recruited  from  that  of  the  Supreme 
Court,  and  what  was  written  twenty  years  ago,43  by  Mr.  Irv¬ 
ing  Browne,  editor  of  the  “Albany  Law  Journal/’  as  a  closing 
eulogy  of  the  Court  of  Appeals,  may,  therefore,  also  be  fittingly 
applied  to  the  Supreme  Court: 

In  a  material  view  New  York  is  indeed  the  Empire  State. 
It  would  be  arrogating  too  much  to  claim  for  her  the  Empire 
in  Law.  Fortunately,  for  the  happiness  of  mankind,  the  best 

Alton  B.  Parker,  Nov.  2,  1897;  Edgar  M.  Cullen,  designated  by  the  Gov¬ 
ernor  Jan.  1,  1900,  as  an  Associate  Judge,  appointed  Chief  Judge  Sept.  2, 
1904,  vice  Alton  B.  Parker,  resigned;  elected  for  full  term  Nov.  8,  1904; 
Willard  Bartlett,  Nov.  4,  1913;  Frank  H.  Hiscock,  Nov.  7,  1916. 

Associate  Judges:  William  F.  Allen,  May  17,  1870;  Martin  Grover, 
May  17,  1870;  Rufus  W.  Peckham,  May  17,  1870;  Charles  J.  Folger,  May 
17,  1870;  Charles  A.  Rapallo,  May  17,  1870;  Charles  Andrews,  May  17, 
1870;  Alexander  S.  Johnson,  appointed  Dec.  29,  1873,  vice  Rufus  W.  Peck- 
ham,  deceased;  Theodore  Miller,  Nov.  3,  1874;  Robert  Earl,  appointed  Nov. 
5,  1875,  vice  Martin  Grover,  deceased;  elected  Nov.  7,  1876;  Samuel  Hand, 
appointed  June  10,  1878,  vice  William  F.  Allen,  deceased;  George  F.  Dan- 
forth,  Nov.  5,  1878;  Francis  M.  Finch,  appointed  May  25,  1880,  in  place  of 
Charles  J.  Folger,  chosen  Chief  Judge;  elected  Nov.  8,  1881;  Benjamin  F. 
Tracy,  appointed  Dec.  8,  1881,  in  place  of  Charles  Andrews,  appointed 
Chief  Judge;  Rufus  W.  Peckham,  Nov.  2,  1886;  appointed  Justice  of  the  U. 

5.  Supreme  Court,  1895;  John  Clinton  Gray,  appointed  Jan.  25,  1888,  vice 
Charles  A.  Rapallo,  deceased;  elected  for  full  term,  Nov.  1888;  Denis 
O’Brien,  Nov.  5,  1889;  Isaac  H.  Maynard,  appointed  Jan.  19,  1892, 
in  place  of  Robert  Earl  appointed  Chief  Judge;  and  reappointed  in 
place  of  Charles  Andrews,  elected  Chief  Judge;  Edward  T.  Bartlett, 
Nov.  7,  1893;  Albert  Haight,  Nov.  6,  1894;  Celora  E.  Martin,  Nov. 

6,  1895;  Irving  G.  Vann,  appointed  Dec.  31,  1895;  vice  Rufus  W.  Peck¬ 
ham,  resigned;  elected  Nov.  3,  1896;  Judson  S.  Landon,  designated  Jan.  1, 
1900,  pursuant  to  Sec.  7,  Art.  6  of  the  Const.;  Edgar  M.  Cullen,  Jan.  1, 


820 


COURTS  AND  LAWYERS 


jurisprudence  does  not  depend  upon  material  resources  or 
great  aggregations  of  population.  But  owing  to  the  great 
men  who  early  formed  our  jurisprudence,  New  York  has  made 
law  not  only  for  herself,  but  for  most  of  the  other  States  of 
the  Union.  Her  judgments  and  those  of  Massachusetts  have 
always  been  the  most  influential  upon  the  nascent  jurispru¬ 
dence  of  the  younger  States.  Her  adjudications  have  long 
been  listened  to  with  deference  even  in  the  mother  country, 
and  this  has  grown  rather  than  lessened  down  to  this  time. 
Her  reforms  in  procedure  alone  have  entitled  her  to  a  marked 
preeminence.  She  has  always  been  creative  in  the  domain  of 
the  law.  With  a  decent  conservatism,  she  has  at  the  same 
time  headed  the  advance  of  legal  reform,  and  still  marches  in 
the  van.  That  the  laws  which  her  lawyers  have  devised,  her 
legislature  has  enacted  and  her  judges  have  construed  and 
enforced,  are  now  ruling  a  large  part  of  the  English-speaking 
world,  and  have  even  been  adopted  by  our  venerable  mother 
country,  is  a  prouder  and  more  durable  achievement  for  our 
State  than  all  her  material  glory  and  power.  Her  judiciary 
have  been  the  most  numerous  of  any  of  the  States.  They 
have  had  the  largest  and  the  most  various  interests  to  protect, 

1900;  William  E.  Werner,  designated  Jan.  1,  1900;  John  Clinton  Gray,  Nov. 
4,  1902;  Denis  O’Brien,  Nov.  3,  1903;  William  E.  Werner,  Nov.  8,  1904; 
Willard  Bartlett,  designated  Jan.  1,  1906;  Frank  H.  Hiscock,  designated 
Jan.  4,  1906;  Emory  A.  Chase,  designated  Jan.  8,  1906;  Willard  Bartlett, 
Nov.  5,  1907;  Edward  T.  Bartlett,  Nov.  5,  1907;  Albert  Haight,  Nov.  3, 
1908;  Frederick  Collin,  appointed  Oct.  5,  1910,  vice  Edward  T.  Bartlett,  de¬ 
ceased;  elected  for  full  term  Nov.  8,  1910;  Irving  G.  Vann,  Nov.  8,  1910; 
Frank  H.  Hiscock  and  Emory  A.  Chase,  redesignated  Jan.  1,  1911 ;  William 
H.  Cuddeback,  Nov.  5,  1912;  John  W.  Hogan,  Nov.  5,  1912;  Nathan  L. 
Miller,  designated  Jan.  13,  1913;  Frank  H.  Hiscock,  Nov.  4,  1913;  William 
B.  Hornblower,  appointed  Feb.  2,  1914,  in  place  of  Willard  Bartlett,  elected 
Chief  Judge;  Benjamin  N.  Cardozo,  designated  Feb.  2,  1914;  Samuel  Sea- 
bury,  appointed  Dec.  8,  1914,  vice  William  B.  Hornblower,  deceased;  elected 
for  full  term  Nov.  3,  1915,  Cuthbert  W.  Pound,  appointed  Aug.  20,  1915, 
in  place  of  Nathan  L.  Miller,  resigned;  elected  for  full  term  Nov.  7,  1916; 
Benjamin  N.  Cardozo,  appointed  Jan.  15,  1917,  vice  Samuel  Seabury,  re¬ 
signed;  Chester  B.  McLaughlin,  appointed  Jan.  16,  1917,  in  place  of  Frank 
H.  Hiscock,  elected  Chief  Judge;  Frederick  E.  Crane,  designated  Jan.  16, 
1917;  William  S.  Andrews,  designated  Jan.  24,  1917;  Benjamin  N.  Cardozo, 
Nov.  6,  1917;  Chester  B._  McLaughlin,  Nov.  6,  1917;  Abram  I.  Elkus,  ap¬ 
pointed  Nov.  12,  1919.  vice  William  H.  Cuddeback,  deceased;  Emory  A. 
Chase,  Nov.  2,  1920;  Frederick  E.  Crane,  Nov.  2,  1920,  vice  Frederick  Col¬ 
lin,  retired  Dec.  31,  1920,  because  of  age  limit;  William  S.  Andrews,  elected 
Nov.  8,  1921 ;  Irving  Lehman,  Nov.  6,  1923. 

43.  “Public  Service  of  the  State  of  New  York,”  Vol.  Ill,  p.  41. 
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and  the  most  intricate  legal  problems  to  solve.  Great  lights 
have  shone  from  her  bench  in  every  period,  like  beacons  vis¬ 
ible  from  afar,  illuminating  even  the  shores  of  foreign  lands. 
In  all  times  the  mass  of  her  judges  have  been  just,  humane 
and  God-fearing  men,  of  good  report,  not  greedy  of  gain,  not 
ambitious  of  power,  not  anxious  for  fame ;  learned  in  the  law, 
cultivated  in  letters,  untiring  in  duty,  unswerving  from  right, 
passionate  lovers  of  justice  and  liberty.  The  names  of  most 
of  them  have  been  and  can  be  but  little  known  to  fame,  but 
their  work  has  been  a  worthy  part  of  the  heritage  of  which 
the  State  is  proud.  Their  reward  is  in  her  prosperity,  glory, 
and  happiness. 

Individual  biographical  reference  is  outside  the  scope  of 
this  review,  but  in  the  Judicial  Districts  chapters  an  endeavor 
will  be  made  to  sketch  the  careers  of  these  great  jurists  in  the 
reviews  of  the  counties  from  whence  they  came.  The  mem¬ 
bers  of  the  Court  of  Appeals  in  1924  were:  Frank  H.  Hiscock, 
chief  judge;  Benjamin  N.  Cardozo,  Cuthbert  W.  Pound,  Ches¬ 
ter  B.  McLaughlin,  Frederick  E.  Crane,  William  E.  Andrews 
and  Irving  Lehman,  associate  judges.  The  officials  are: 
William  J.  Armstrong,  clerk  of  the  court;  John  Ludden, 
deputy  clerk;  J.  Newton  Fiero,  reporter  of  the  court. 

In  a  paper  entitled  “Three  Courts,”  written  by  Seymour  D. 
Thompson  of  St.  Louis,  and  contributed  to  the  “American 
Law  Review,”  1900  (Vol.  34,  pp.  398-408),  is  an  interesting 
description  of  the  New  York  Court  of  Appeals.  The  other 
two  courts  described  are  the  United  States  Supreme  Court 
and  the  Supreme  Court  oi  Missouri.  After  stating  that  in  the 
latter  court  the  judges  are  ungowned,  and  that  the  lawyers 
do  not,  as  a  rule,  rise  when  the  judges  take  their  seats,  the 
writer  proceeds  as  follows : 

A  person  entering  the  New  York  Court  of  Appeals,  and  having  busi¬ 
ness  there,  will  have  an  experience  somewhat  different.  Six  or  seven 
judges  will  enter  the  court,  wearing  black  gowns  similar  to  those  worn  by 
the  judges  of  the  Supreme  Court  of  the  United  States,  and  by  the  United 
States  Circuit  Court  of  Appeals.  When  they  enter  the  court  room  to  take 
their  seats,  the  members  of  the  bar  rise,  and  seat  themselves  at  a  nod  from 
the  Chief  Judge.  The  crier  is  a  little  more  formal  in  announcing  the  court 
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than  in  the  Supreme  Court  of  Missouri,  but  in  speaking  of  the  court  the 
word  “honorable”  is  left  out;  it  is  merely  “this  court.”  Then,  the  time 
allowed  for  argument  has  this  peculiar  distinction.  One  hour  on  a  side  is 
allowed  for  the  argument  of  appeals  from  judgments  of  the  appellate 
division  in  ordinary  cases;  but  on  appeals  from  what  are  called  “orders,” 
the  time  allowed  the  appellant  for  oral  argument  is  limited  to  twenty  min¬ 
utes,  and  the  respondent  is  allowed  but  fifteen.  When  it  is  considered 
that  some  of  the  greatest  cases — cases  involving  the  greatest  interest  and 
the  greatest  questions — come  to  the  Court  of  Appeals  from  “orders,”  this 
limitation  of  the  time  allowed  for  argument  is  undoubtedly  to  be  regretted. 
This  is  especially  true  of  proceedings  brought  to  review  the  assessments  of 
property  for  taxes  under  the  statutory  writ  of  certiorari — proceedings 
which  have  frequently  gone  to  the  Supreme  Court  of  the  United  States. 
It  is  also  true  of  proceedings  relating  to  the  condemnation  of  property  for 
highways  and  other  public  uses;  and  true  in  many  other  cases  that  might 
be  mentioned.  It  must  become  quite  evident  to  the  visitor  that  he  stands 
before  a  court  whose  docket  is  greatly  congested,  whose  judges  are  greatly 
overworked,  and  who  struggle  under  the  constant  feeling  that  they  must 
get  possession  of  their  docket  somehow  if  possible,  and  that  long  delays  of 
justice  are  tantamount  to  denials  of  justice.  The  court  has  one  good 
feature :  its  session  opens  at  two  o’clock  in  the  afternoon,  and  continues 
for  four  hours,  that  is,  until  six.  This  arrangement  has,  no  doubt,  been 
devised  to  enable  the  lawyers  from  the  city  of  New  York,  which  comprise 
more  than  half  the  population  of  the  State,  to  reach  Albany  on  the  morn¬ 
ing  trains,  argue  their  cases,  and  get  home  the  same  day;  but  it  equally 
benefits,  and  in  a  similar  way,  a  large  number  of  lawyers  living  in  adjacent 
country  places.  The  time  allowed  for  argument  is  extended  very  reluc¬ 
tantly,  and  only  upon  the  court  being  clearly  convinced  of  its  necessity  or 
propriety.  Often  an  appellant  craving  an  extension  gets  it  under  the  con¬ 
dition  that  his  case  “goes  to  the  heels  of  the  docket,”  as  our  brethern  in 
the  Southern  courts  would  say,  or  “stands  aside,”  as  they  say  at  Albany. 
Sometimes  he  gets  a  very  short  extension  without  having  to  “stand  aside.” 

But  when  the  argument  commences,  unless  his  case  is  the  first  one  on 
the  calendar  for  the  day,  he  must  wait  one  or  two  minutes  until  the  judges 
have  finished  writing  (in  long  hand,  of  course)  what  they  have  to  write 
in  their  dockets  about  the  case  which  has  just  been  argued.  Then  he  is 
told  by  the  Chief  Judge — this  is  the  title,  not  Chief  Justice — to  proceed. 
The  Chief  Judge  (Alton  B.  Parker)  is  a  young  man,  somewhat  above 
forty,  tall  and  handsome ;  is  courteous  and  urbane  under  the  greatest  mental 
and  physical  fatigue,  and  is  so  without  ostentation,  not  from  any  labored 
sense  of  duty,  but  from  true  gentleness  and  goodness  of  heart.  He  is 
one  of  the  most  popular  men  in  the  State  of  New  York.  He  was  elected 
to  his  position  on  the  Democratic  ticket,  which  is  generally  a  minority  party 
in  that  State,  over  Mr.  United  States  Circuit  Judge  Wallace,  who  ran  on 
the  Republican  ticket,  by  a  plurality  of  about  50,000  votes. 

Immediately  on  his  right  sits  Judge  O’Brien,  in  whose  speech  one 
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might  expect,  from  his  name,  to  detect  a  trace  of  the  Irish  brogue,  but 
who  speaks  quite  like  an  old-fashioned  Yankee.  He  was  elected  from  one 
of  the  northern  counties  of  New  York,  where  he  was  no  doubt  born  and 
grew  up,  for  his  speech  carries  with  it  the  very  accent  of  that  part  of  the 
country.  Except  the  Chief  Judge,  he  is  the  only  Democrat  on  the  bench. 
He  is  a  very  great  lawyer  and  judge.  He  must  be  nearing  the  age  of 
seventy,  the  age  at  which  judges  are  compulsorily  retired  under  the  Con¬ 
stitution  of  New  York. 

Immediately  on  his  right  sits  a  comparatively  young  man,  who  wears 
glasses  and  whose  face  and  forehead  are  strikingly  intellectual.  This  is 
Judge  Haight,  who  is  founding  for  himself  an  enduring  reputation  by  his 
work  upon  that  bench. 

Another  very  strong  lawyer  and  judge  has  just  ascended  the  bench, 
having  been  designated  to  that  service  by  the  Governor,  who  thus  pro¬ 
moted  him  from  the  Appellate  Division  of  the  Second  Department  (Brook¬ 
lyn),  where  he  has  been  recently  serving.  We  refer  to  Judge  Cullen,  whose 
promotion  was  eminently  deserved,  and  who  will  certainly  make  a  record 
in  his  new  position,  if  he  is  allowed  to  remain  there  long  enough.  Our 
omission  to  mention  the  other  very  able  lawyers  who  sit  as  judges  of  this 
court,  is  not  intended  as  any  disparagement  of  them. 

The  argument  has  now  commenced.  It  may  be  that  the  speaker  finds 
himself  under  the  necessity  of  stating  and  arguing  a  great  case  in  the 
period  of  half  an  hour.  This  will  put  his  powers  to  the  greatest  test;  and 
his  success,  if  he  succeeds  in  presenting  the  salient  features  of  his  case, 
and  in  forcing  his  adversary  to  the  ground  on  which  it  must  be  fought  out, 
will  furnish  the  very  best  proof  of  his  ability  as  a  lawyer.  He  finds  that 
he  is  losing  time  at  almost  every  step,  by  questions  which  are  put  to  him 
by  the  different  judges.  At  the  same  time,  he  feels  that  every  question 
indicates  a  desire  on  the  part  of  the  questioner  to  make  use  of  the  time 
allowed  for  argument  to  get  hold  of  the  main  features  of  the  case.  One 
may  sit  in  that  court  day  after  day  without  hearing  an  idle  question  put  to 
a  speaker;  and  especially  the  judges  refrain  from  the  habit  of  arguing  back. 
Judge  O’Brien  is  the  greatest  questioner.  Notwithstanding  his  advanced 
age,  his  intellect  is  extremely  alert.  Once  in  a  while  he  throws  out  a  sug¬ 
gestion  to  see  how  it  strikes  counsel;  possibly  to  see  whether  counsel  will 
be  able  to  remove  some  difficulty  that  arises  in  his  mind.  Judge  Haight 
may  ask  a  few  questions,  not  in  the  course  of  an  argument,  but  in  the 
course  of  an  afternoon;  and  so  may  some  of  the  other  judges;  but  they 
are  all  directed  to  the  same  end,  an  effort  to  acquire,  during  the  time 
allowed  for  argument,  as  good  an  understanding  of  the  case  as  possible. 
The  judges  sometimes  whisper  to  each  other,  and  occasionally  a  judge  may 
leave  the  room  for  a  few  minutes  and  then  return.  Notwithstanding  the 
limited  time  allowed  for  argument,  a  lawyer  having  a  case  to  present  to 
the  court  will  sit  down,  feeling  the  force  of  the  remark  that  has  often 
been  made  of  this  court,  that  it  is  a  place  where  a  gentleman  can  practice 
law  without  losing  in  any  degree  his  self-respect. 
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For  many  years  the  courtroom  of  the  Court  of  Appeals  was 
on  the  third  floor  of  the  Capitol.  Lord  Coleridge  once  said 
that  it  was  the  finest  “of  any  court  in  the  world.”44  The 
chamber  was  of  moderate  size,  well  proportioned,  and  of  good 
acoustic  qualities.  Its  walls  were  paneled  from  floor  to  ceil¬ 
ing  in  oak,  and  the  ceiling  was  also  oak-timbered.  The  bench 
was  elaborately  carved  along  the  front  showing  grotesque 
heads,  among  other  ornaments,  “which  may  be  symbolical  of 
the  successful  and  unsuccessful  suitors  or  counsel,”  wrote  Irv¬ 
ing  Browne.  On  the  walls  were  thirty-three  portraits  of  de¬ 
ceased  judges  of  the  State,  nearly  all  of  the  Court  of  Appeals, 
but  embracing  Jay  and  Nelson.  Over  the  bench  hung  por¬ 
traits  of  Walworth,  Kent,  Spencer,  Church,  Jay  and  Folger. 
Over  the  fireplace  hung  a  superb  portrait  of  the  elder  Peck- 
ham.  The  fireplace  was  a  magnificent  structure  of  the 
choicest  Mexican  onyx.  Between  the  south  windows,  which 
commanded  an  extensive  view  of  the  beautiful  Hudson  River 
Valley,  stood  a  bronze  statue,  of  heroic  size,  of  Chancellor 
Livingston,  the  work  of  a  distinguished  Albany  sculptor,  and 
a  replica  of  the  one  placed  in  the  Capitol  at  Washington.  (By 
the  way,  as  has  been  stated  in  another  chapter,  the  Washing¬ 
ton  statue  was  one  of  two  placed  in  the  Capitol,  at  the  cost, 
and  by  resolution,  of  the  National  Congress,  to  acknowledge 
the  Nation’s  indebtedness  to  the  State  of  New  York  during  the 
Revolution  and  early  republican  years,  and  to  pay  personal 
tribute  to  the  memory  of  the  two  most  representative  New 
York  citizens  of  that  critical  period — Clinton  and  Livingston). 

In  1916  it  was  decided  to  house  the  State’s  highest  court  in 
a  court  house  of  its  own.  An  opportunity  to  do  so  came  at 
that  time  through  the  removal  of  State  Departments  from  the 
State  Hall  to  offices  in  the  new  Telephone  Building  on  State 
Street.  The  State  Hall  was  far  from  being  a  new  building, 
but  it  had  been  well  constructed.  It  had  been  erected  during 


44.  “The  Green  Bag,”  Vol.  II,  p.  340. 
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the  administration  of  Governor  Marcy,  the  act  authorizing 
the  construction  being  passed  on  April  1,  1834.  Of  massive 
construction,  the  stone  for  the  building  was  quarried  at 
Mount  Pleasant  (now  Sing  Sing)  Prison,  and  carried  by  scows 
to  Albany.  Cost  of  erection  was  $279,228,  and  of  the  site 
$31,066,  a  total  of  $310,294.  During  1916  the  State  Hall  was 
remodelled  for  the  use  of  the  Court  of  Appeals.  This  work 
was  done  with  care  and  skilfulness ;  so  skilfully,  indeed,  that 
no  material  structural  alteration  was  needed  other  than  the 
construction  of  a  court  room.  This  was  placed  partly  in  the 
old  structure,  and  partly  in  an  addition,  central  on  the  east 
side,  which  also  accommodates  the  Court  of  Appeals  Library. 
An  endeavor  was  made  to  make  the  new  court  room  as  much 
like  the  old  as  possible.  This  was  so  skilfully  done  that 
the  interior  of  the  present  courtroom  is  almost  identical  with 
that  which  Coleridge  had  called  the  finest  courtroom  in  the 
world.  The  whole  of  the  wainscoting  from  the  old  court¬ 
room  was  transferred  to  the  new,  and  the  portraits,  fireplace, 
rail,  and  other  striking  features  of  the  old  quarters  were  given 
identical  places  in  the  new.  “Palmer’s  statue  of  Chancellor 
Livingston  faces  the  bar,  as  formerly,  and  the  same  respectful 
treatment  has  been  accorded  Mr.  H.  H.  Richardson’s  work 
here  as  has  been  given  the  elder  architects’  conception  of  the 
building  itself.  Everywhere  is  seen  the  skill  and  treatment 
of  a  master  hand  in  the  reconstruction  that  has  preserved  a 
noble  building  to  the  Capitol  City  and  provided  a  dignified  and 
fitting  environment  for  the  highest  court  of  the  State.” 

On  November  24,  1924,  was  brought  to  consummation  in 
the  hall  of  the  Court  of  Appeals  a  movement  to  pay  fitting 
honor  to  the  memory  of  a  great  American  jurist.  At  the  1918 
meeting  of  the  American  Bar  Association  at  Cleveland,  Mr. 
Edward  Q.  Keasbey,  of  the  Bar  Association  of  New  Jersey, 
moved  that  in  1923,  the  one  hundredth  anniversary  of  the  re¬ 
tirement  of  James  Kent,  Chief  Justice  and  chancellor  of  New 
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York,  from  judicial  life,  the  American  Bar  Association  take 
action  to  commemorate  that  anniversary.  The  outcome  was 
that  a  special  committee  of  the  American  Bar  Association  on 
Monday,  November  24,  1924,  unveiled  in  the  hall  of  the  Court 
of  Appeals  a  memorial  tablet  which  reads : 

The  American  Bar  Association 
By  This  Tablet  Commemorates 

JAMES  KENT 
1763-1847 

CHIEF  JUSTICE  of  NEW  YORK 
1804-1814 
CHANCELLOR 
1814-1823 
Author  of 

The  Commentaries  on  American  Law 

He  gave  to  the  common  law  in  its  new  home  fresh 
vitality  and  power. 

He  moulded  from  meagre  precedents  a  noble  system 
of  equity  jurisdiction  and  marked  the  lines  of  its 
growth  for  commonwealth  and  nation. 

This  done,  he  wrote  the  commentaries  which  crown 
his  fame  and  service. 

The  presentation  address  was  delivered  by  the  Hon.  Ed¬ 
ward  M.  Colie,  who  said,  in  part : 

There  is  a  fortunate  group  in  our  history — the  pioneers — 
men  who,  possessing  the  necessary  equipment,  did  the  par¬ 
ticular  work  needed  at  a  critical  time,  and  so  made  contribu¬ 
tions  of  highest  value  to  their  country.  Such  men  were  Kent, 
Marshall  and  Story,  pioneers  in  the  making  of  the  law,  and 
each  secure  in  his  niche  in  the  Temple  of  Fame.  In  measuring 
Kent’s  achievements  and  his  influence,  the  remarkable  versa¬ 
tility  of  his  strong  and  analytical  mind  must  not  be  forgotten. 
His  influence  was  great  in  four  widely  different  fields  of  the 
law — the  Common  Law,  Equity,  Constitutional  Law,  and  In¬ 
ternational  Law . Where  among  all  the  judges  who 

have  been  members  of  the  highest  State  courts  do  we  find 
one  who  has  influenced  the  development  of  our  law  to  the 
extent  that  Kent  did?  By  this  standard  we  may  venture  the 
opinion  that  he  was  without  a  peer. 
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Accepting  the  tablet  “in  behalf  of  all  of  those  judges, 
lawyers  and  laymen  who  are  interested  in  the  accomplish¬ 
ments  and  memory  of  a  great  figure  in  the  development  and 
betterment  of  our  law  and  jurisprudence  and  of  our  courts,” 
Chief  Judge  Frank  H.  Hiscock  was  of  the  opinion  that  the 
Kent  memorial  would  prove  an  inspiration  to  the  lawyers 
of  the  present  and  future  generations.  He  said :  “Placed  upon 
the  walls  of  this  building,  which  we  trust  will  endure  for  many 
generations  and  become  historic  as  the  abode  of  our  court  of 
last  resort,  it  will  confront  the  gaze  of  every  member  of  our 
profession  who  comes  to  make  the  last  plea  in  behalf  of  those 
rights  of  life,  liberty  or  property  to  which  he  conceives  his 
client  to  be  entitled.”45  The  tablet  befits  its  environment. 

Court  for  the  Trial  of  Impeachments. 

While  the  Court  of  Appeals  was  created  to  supercede  the 
old  Appellate  Court,  the  original  Court  for  the  Trial  of  Im¬ 
peachments  and  the  Correction  of  Errors,  the  power  of  im¬ 
peachment  was  reserved  by  the  Senate.  A  new  court  was 
created  by  the  provisions  of  the  Constitution  of  1846.  It  took 
the  first  part  of  the  original  title,  and  it  had  corresponding 
duties  as  the  Court  for  the  Trial  of  Impeachments.  It  was 
to  be  composed  of  the  president  of  the  Senate,  the  Senators,  or 
a  majority  of  them,  and  the  judges  of  the  Court  of  Appeals,  or 
a  majority  of  them.  In  the  case  of  the  trial  of  an  impeach¬ 
ment  against  the  Governor,  the  Lieutenant-Governor  could 
not  sit  with  the  court;  hence  Martin  H.  Glynn  could  not  take 
part  in  the  trial  of  Governor  William  Sulzer.  No  judicial 
officer  can  exercise  his  office  after  an  impeachment  until  ac¬ 
quitted.  The  concurrence  of  two-thirds  of  the  members 
present  is  necessary  to  a  conviction.  Judgment,  in  case  of 
impeachment,  can  extend  no  further  than  to  removal  from 
office,  and  disqualification  to  hold  any  office  of  honor,  trust  or 
profit  within  the  State ;  but  the  person  impeached  shall  be 


45.  “American  Bar  Association  Journal,”  Dec.,  1924,  issue. 
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liable  to  indictment  and  be  punished  according  to  law.  The 
Assembly,  by  a  vote  of  a  majority  of  all  the  members  elected, 
has  the  sole  power  of  impeachment.  When  summoned,  it  is 
directed  to  be  held  at  the  Capitol  in  Albany,  the  officers  of 
the  Senate  to  be  the  officers  of  the  court.  In  the  absence  of 
the  president  of  the  Senate,  the  chief  judge  of  the  Court  of 
Appeals  becomes  the  presiding  judge.  The  Court  for  the 
Trial  of  Impeachments,  had  a  seal  of  its  own,  until  1882,  when, 
by  Chapter  190  of  the  Laws  of  1882,  the  Arms  of  the  State 
became  the  seal  of  the  court.  Its  original  seal  was  filed  on 
July  30,  1853. 

Only  once  has  the  Court  for  the  Trial  of  Impeachment  had 
to  deal  with  a  serious  questioning  of  the  integrity  of  the 
judiciary.  It  was  an  involvement  of  three  New  York  City 
justices  in  the  operations  of  the  Tweed  “Ring”  in  the  seven¬ 
ties.  Judge  McCunn  was  removed  from  office  by  the  unani¬ 
mous  vote  of  the  Senate;  and  Judge  George  G.  Barnard,  who 
was  found  guilty,  was  removed  from  office  by  the  unanimous 
vote  of  the  Senate  and  Court  of  Appeals,  sitting  as  a  Court  of 
Impeachment.  By  a  vote  of  thirty-three  to  two,  Barnard  was 
forever  disqualified  from  again  holding  public  office  in  the 
State. 


CHAPTER  XXXVIII. 

THE  SUPREME  COURT. 

The  Supreme  Court  of  the  State  of  New  York  was  not 
specifically  created  by  any  constitutional  act  in  1777;  it  was 
merely  a  continuation  of  the  Supreme  Court  of  the  province, 
which  followed  quite  naturally  the  trend  of  all  institutions  in 
the  evolution  from  Crown  to  republican  status  during  the  first 
years  of  war.  Fowler  writes:  “The  transition  of  New  York 
from  the  provincial  condition  to  that  of  an  independent  State 
developed  but  few  changes  in  its  judicial  establishment;  it 
affected  mainly  the  theory  of  the  source  from  which  the 
judicial  power  emanated.”  Therefore  a  brief  statement  of 
the  administration  of  justice  by  both  Crown  and  republican 
courts  during  the  interregnum  should  preface  this  review  of 
the  State  Supreme  Court. 

The  justices  of  the  Provincial  Supreme  Court  did  not  re¬ 
linquish  their  Crown  commissions  when  war  broke  out  in 
1775.  Indeed,  the  whole  bench,  with  perhaps  the  single  ex- 

Chapter  XXXVIII  has  drawn  from  the  following  authorities  in 
sketching  the  “History  of  the  Supreme  Court”:  “History  of  the  Bench 
and  Bar  of  New  York”  (1897)  ;  Sedgwick’s  “Life  of  William  Living¬ 
ston”;  Scott’s  “Courts  of  the  State  of  New  York”;  Fowler’s  “Organization 
of  the  Supreme  Court  of  Judicature  of  the  Province  of  New  York”; 
Fowler’s  “Observations  on  the  Particular  Jurisprudence  of  New  York”; 
Jones’  “History  of  New  York  During  the  Revolutionary  Period”;  Adams’ 
’’American  Constitution”;  Daly’s  “Account  of  the  Judicial  Organization 
of  the  State” ;  Smith’s  “Reports  of  the  Court  of  Common  Pleas” ; 
Browne’s  “Short  Studies  of  Great  Lawyers”;  Chester’s  “Legal  and  Ju¬ 
dicial  History  of  New  York”  (1910)  ;  “The  Public  Service  of  the  State 
of  New  York,”  Vol  III,  p.  19;  Fowler’s  “Constitutional  and  Legal  His¬ 
tory  of  the  State  of  New  York,”  in  “Memorial  History  of  New  York,” 
Vol.  Ill;  “Civil  List  of  New  York,”  1888  edition;  Graham’s  “Courts  of 
New  York” ;  the  “Green  Bag,”  Vol.  II,  various  Court  Reports ;  “Constitu¬ 
tional  Convention  Report  of  1915”;  “Constitutional  Convention  of  1921  Re¬ 
ports”;  Clark  Bell’s  “History  of  the  General  Terms  of  the  State  of  New 
York,”  “Albany  Law  Journal,”  Vol  LXVI ;  S.  D.  Thompson,  on  “Three 
Courts,  American  Law  Review,”  Vol.  XXXIV;  Dougherty’s  “Constitu¬ 
tional  History  of  New  York”;  Lincoln’s  “Constitutional  History  of  New 
York”;  “Collections  N.  Y.  Hist.  Soc.,  Revolutionary  Papers,  Vol.  I. 
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ception  of  Fourth  Judge  Robert  R.  Livingston,  remained  loyal 
to  the  Crown,  and  continued  to  operate  the  provincial  courts 
for  some  time.  There  is  no  doubt  as  to  the  status  of  Justice 
Livingston.  He  held  his  Crown  commission  until  his  death, 
though  not,  perhaps,  because  of  unflinching  loyalty  to  the 
King.  As  a  matter  of  fact,  he  had  taken  leading  part  in  sev¬ 
eral  of  the  provincial  measures  initiated  in  New  York  to  reg¬ 
ister  disapproval  of  oppressive  Crown  intentions ;  and  he  had 
been  positively  aligned  with  the  People’s  Party.  Bancroft 
states  that  Livingston’s  idea  of  freedom  for  the  provincials 
did  not  at  first  extend  to  independence,  by  secession ;  he  still 
hoped  the  American  colonies  would  remain  in  the  British 
system,  though  upon  a  more  equitable  basis.  But  Living¬ 
ston  did  not  live  to  the  time  when,  in  the  performance  of 
judicial  duties,  he  would  have  had  to  decide  between  a  Crown 
court  or  one  which  acknowledged  only  the  sovereignty  of 
the  people.  His  general  thought,  perhaps,  was  that  the  one 
institution  would  work  into  the  other  quite  naturally,  and 
without  extraordinary  upheaval,  in  the  readjustment  of  New 
York  affairs.  By  one  account,  “he  was  removed  by  the 
Crown  from  his  judicial  office,”  because  his  acts  “were  so 
fearless,  his  views  so  pronounced,”  but  another  historian 
states  that  Livingston  held  his  Crown  commission  until  his 
death,  in  December,  1775 ;  in  either  case  Justice  Robert  R. 
Livingston,  father  of  Chancellor  Livingston,  does  not  come 
into  the  Loyalist,  or  Tory,  classification.1  The  other  justices 

1.  Robert  R.  Livingston  “in  1763  became  Fourth  Justice  of  the  provin¬ 
cial  Supreme  Court,  serving  in  this  position  until  his  death.  He  held  other 
important  offices,  being  a  member  of  the  Provincial  Congress  from  Dutchess 
County  (1759-68),  a  representative  of  the  Stamp  Act  Congress  of  1765  (in 
which  he  opposed  the  compulsory  acceptance  of  stamps)  a  commissioner  on 
the  New  York  and  Massachusetts  Boundary  (1767  and  1773)  and  a  mem¬ 
ber  of  the  Committee  of  1775,  which  was  elected  to  control  in  all  general 
affairs.  .  .  .  Justice  R.  R.  Livingston  was  somewhat  conservative  on  the 
question  of  American  independence.  He  stood  for  freedom  rather  than  com¬ 
plete  independence,  favoring  the  continuance  of  the  colonial  form  of  gov¬ 
ernment,  with  the  proviso  that  each  colonist  should  be  entitled  to  all  the 
rights  of  Englishmen.  This  was  the  position  taken  in  his  opinion  in  the 
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of  the  Province  Supreme  Court,  however,  were  strongly 
Loyalist,  and  recognized  only  the  authority  of  the  Crown  in 
the  administration  of  the  law.  After  the  death  of  Livingston, 
as  though  to  emphasize  the  fact  that  the  Crown  court,  the 
Provincial  Supreme  Court,  was  still  the  judicial  arm  of  New 
York,  Whitehead  Hicks,  who  had  been  mayor  of  New  York 
since  1766,  gladly  accepted  a  Crown  commission  as  fourth 
judge,  vice  Livingston. 

While  it  is  recorded  that  the  Provincial  Supreme  Court 
continued  to  have  a  spasmodic  life  until  almost  the  end  of 
the  British  occupation  of  New  York,la  it  had  little  power  in 
the  interior ;  the  Crown  courts  were  of  nugatory  status 
wherever  the  military  authority  of  the  King  was  weak ;  at 
least  after  July,  1776.  Before  that  time  there  was  confusion. 
It  is  said  that  even  after  the  Continentals  obtained  possession 
of  New  York  City,  in  February,  1776,  the  Provincial  Supreme 
Court  remained  in  almost  full  judicial  authority  in  New  York, 
and  in  partial  authority  in  Westchester  County  and  on  Long 
Island.* 2  In  all  other  parts  of  the  vast  but  sparsely  settled 

case  of  Cunningham’s  appeal.  He  did  much  on  the  Bench  to  break  up  the 
practice  of  granting  general  warrants  to  customs  officers  to  search  for 
dutiable  goods.  He  was  one  of  the  influential  ‘associators’  against  the  ag¬ 
gressions  of  the  King.” — “History  of  the  Bench  and  Bar  of  New  York 
(1897),  p.  402.  See  also  Sedgwick’s  “Life  of  William  Livingston”;  also 
“Journals  of  Provincial  Congress  of  New  York.” 

ia.  After  the  British  obtained  possession  of  New  York  City  and  parts 
of  Westchester,  the  royalist  judges  continued  to  exercise  their  judicial  func¬ 
tions  within  these  boundaries.  Justices  Jones  and  Ludlow  retired  to  their 
estates  on  Long  Island,  where  they  held  court.  Chief  Justice  Horsmanden 
remained  in  New  York  City,  where  he  endeavored  to  perform  the  duties  of 
his  office  in  trying  cases  until  his  death,  in  1778. 

General  Howe  appointed  Ludlow  as  Chief  Justice,  and  in  1780  the  latter 
was  also  made  Master  of  the  Rolls,  and  empowered  to  hear  and  determine 
controversies  until  civil  government  should  be  restored.  Ludlow  also  acted 
in  the  capacity  of  Admiralty  Judge  and  Superintendent  of  Police  for  Long 
Island. — Scotfs  “Courts  of  the  State  of  New  York,”  p.  199. 

2.  What  the  result  of  the  Revolution  was  on  the  Supreme  Court  of  New 
York  may  be  best  seen  by  a  statement  of  particulars. 

The  City  of  New  York  was  first  taken  possession  of  by  the  Continentals 
under  General  Lee  in  February,  1776.  In  March  following,  General  Wash¬ 
ington  came  from  Boston  with  the  greater  part  of  the  army.  There  were 
in  the  city  not  less  than  forty  thousand  troops.  Thomas  Jones,  a  Justice  of 
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former  province  of  New  York,  however,  the  authority  of  the 
Crown  was  negligible.  Local  judges  and  justices  of  the 
peace,  in  the  main,  aligned  themselves  with  the  republicans. 
The  last  session  of  a  Crown  court  held  in  Tryon  County  was 
in  December,  1775.  In  April,  1776,  Thomas  Jones  presided 
at  a  term  of  Supreme  Court  held  in  New  York  City.  (Pos¬ 
sibly,  one  he  held  in  White  Plains  in  the  same  month  was  on  a 
later  day).  This  seems  to  have  been  the  last  session,  for 
Thomas  Jones  himself  has  recorded  that  the  adoption  of  the 
Declaration  of  Independence  in  the  following  July  put  “an 
end  to  the  administration  of  justice  under  the  British  Crown 
within  the  thirteen  Colonies.”  Thereafter  military  courts 
were  preferred  by  the  British  commanders. 

From  the  beginning  of  the  Revolution,  however,  a  certain 
degree  of  judicial  authority  was  exercised  by  congresses  and 
committees  of  the  people.  Sub-committees  in  localities  exer¬ 
cised  a  more  arbitrary  judicial  power,  their  efforts  centering 

the  Provincial  Supreme  Court,  and  an  eye  witness,  alluding  to  this  period  in 
his  curious  history.  ...  (2  Jones’  “New  York  During  the  Revolution,” 
p.  135)  says:  “The  laws  were  still  in  force,  and  the  magistrates  (though 
holding  their  commissions  under  the  Crown)  in  such  full  possession  of  their 
authority  that  in  April  Term,  1776,  several  rebel  soldiers  were  indicted  for 
petty  larcenies,  committed,  brought  to  the  bar,  arraigned,  pleaded  and  tried 
in  the  Supreme  Court  then  sitting  as  a  legal  established  court  of  record 
under  the  jurisdiction  of  Great  Britain.”  The  minutes  of  the  Supreme 
Court  for  1776  indicate  that  the  April  Term  of  that  year  was  held  by 
Thomas  Jones  himself,  who  remarks:  “The  Declaration  of  Independence 
published  on  the  4th  of  July,  1776,  was  the  first  act  that  put  an  end  to  the 
administration  of  justice  under  the  British  crown  within  the  thirteen  col¬ 
onies.”  (Ibid,  p.  1 15). 

The  April  Term,  1776,  appears  to  have  been  the  last  court  held  under 
King  George  III,  and  to  have  concluded  the  sessions  of  the  Provincial  Su¬ 
preme  Court.  On  the  15th  of  September,  1776,  the  Continentals  abandoned 
New  York,  leaving  Great  Britain  in  possession  of  New  York  City,  Long 
Island,  Staten  Island  and  the  County  of  Westchester,  far  the  most  pop¬ 
ulous  part  of  the  Province.  The  Supreme  Court  was  not  again  opened  by 
the  British,  as  Justice  Jones  thought,  because  of  the  preference  of  the  mili¬ 
tary  authorities  for  martial  law,  and  not  because  of  the  British  prohibitory 
act,  suspending  trade  and  intercourse  during  the  “rebellion.”  (Ch.  6,  Jones’ 
“History  N.  Y.,”  id). — See  “Organization  of  the  Supreme  Court  of  Judi¬ 
cature  of  the  Province  of  New  York,”  by  Robert  Ludlow  Fowler,  “Albany 
Law  Jnl.,”  Vol.  XIX,  p.  489-490. 
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on  the  persons  suspected  of  being  Tories.  These  sub-com¬ 
mittees  continued  to  act  “in  a  summary  manner”  until  after 
the  signing  of  the  Declaration  of  Independence.  “Their  chief 
function  seems  to  have  been  to  arrest  and  imprison  persons 
suspected  of  espousing  Tory  sentiments.  These  unfortunates 
were  subjected  to  a  political  martyrdom  which  can  be  ex¬ 
plained  only  by  the  strenuous  partisanship  which  permeated 
all  institutions  and  classes  in  the  colonies.  Patriotic  zeal 
which  was  now  at  a  premium  led  the  eager  colonists  to  hunt 
for  suspects,  and  when  one  was  found,  a  complaint  was 
lodged  against  him  with  the  committee,  which  was,  in  effect, 
to  seal  his  doom.  Bail  was  not  accepted,  and  gross  injust- 
tice  was  thus  perpetrated  on  many  innocent  victims.  Should 
investigation  show  that  the  prisoner  was  wrongfully  appre¬ 
hended,  he  was  accordingly  acquitted ;  but  he  was  nevertheless 
forced  to  pay  a  heavy  fine  and  all  costs.  This  led  to  many 
complaints  and  the  presentation  of  an  earnest  appeal  for  a 
convention  to  organize  a  more  righteous  form  of  govern¬ 
ment.”3  The  administration  of  the  law  was,  however,  chaotic 
at  that  time;  in  April,  1776,  indeed,  a  district  committee  of 
Westchester  County  haled  a  suspected  Tory  before  a  Crown 
court,  and  charged  him  with  being  loyal  to  the  Crown.  This 
occurred  at  White  Plains,  Justice  Thomas  Jones  presiding. 
Needless  to  say,  the  latter  discharged  the  suspected  Tory. 

At  the  Provincial  Congress  on  May  24,  1776,  the  situation 
had  crystalized  into  a  recommendation  then  submitted  by  a 
committee  “that  the  right  of  framing,  creating,  or  new-model¬ 
ling  civil  governments  is  and  ought  to  be  in  the  people.”  The 
minutes  of  the  Provincial  Convention  for  May  31,  1776,  con¬ 
tain,  among  others,  the  following  resolution :  “That  the  courts 
of  judicature  in  this  colony  being  as  yet  held  by  authority 
derived  from  the  crown  of  Great  Britain,  are  for  that  reason 

3.  Scott’s  “Courts  of  the  State  of  New  York,”  p.  207. 
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incompetent  to  the  full  and  impartial  trial”  of  a  certain  of¬ 
fender,  “therefore,  he  must  of  necessity  be  tried  by  court- 
martial  only.”  It  will  be  observed  from  this  how  very  grad¬ 
ually  the  Revolution  affected  the  courts  of  justice. 

The  Third  Provincial  Congress  doubted  their  authority  to 
frame  a  new  form  of  government.  So  the  question  was  put  to 
the  people,  and  another  election  of  deputies  resulted.  The 
new  Congress  had  authority  to  frame  a  Constitution ;  and  on 
July  io,  1776,  the  day  after  they  convened  in  the  Court  House 
at  White  Plains,  it  was  “Resolved  and  ordered,  That  the  style 
or  title  of  this  body  be  changed  from  that  of  the  Provincial 
Congress  of  the  Colony  of  New  York  to  that  of  the  Conven¬ 
tion  of  the  Representatives  of  the  State  of  New  York.”  Some 
days  later  (July  16,  1776)  the  military  situation  was  more 
critical,  so  the  convention  resolved  to  postpone  consideration 
of  the  formation  of  a  State  government  until  August  1. 
Meanwhile,  all  magistrates  and  officers  of  justice  were  re¬ 
quested,  “until  further  orders,  to  exercise  their  respective 
offices,  provided  all  processes  and  proceedings  be  under  the 
authority  and  in  the  name  of  the  State  of  New  York.” 
“Thenceforth  the  King  of  Great  Britain  ceased  to  be  the  ‘foun¬ 
tain  of  justice,’  and  no  longer  theoretically  sat  at  each  term  of 
the  Supreme  Court  to  dispense  justice  in  this  part  of  his 
dominion.”4 

When  the  convention  met  on  August  1,  a  committee  was 
appointed  to  report  a  plan  for  instituting  State  government. 
John  Jay,  Governeur  Morris  and  nine  others  were  designated 
by  the  committee;  and  on  March  13,  1777,  the  first  section  of 
the  Constitution  was  unanimously  “agreed  to.”  It  declared 
“that  no  authority  shall,  on  any  pretense  whatever,  be  exer¬ 
cised  over  the  people,  or  members  of  this  State,  but  such  as 
shall  be  derived  from  and  granted  by  them.”  This  is  the  key 
to  the  whole  instrument.  The  debates  continued  at  adjourned 

4.  Fowler,  on  the  "Organization  of  the  Supreme  Court,”  in  “Albany 
Law  Jnl.,”  Vol.  XIX,  p.  490. 
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meetings  of  the  Provincial  Convention  until  April  20,  1777, 
when  the  Constitution  was  finally  adopted  at  Kingston,  and 
became  the  organic  law  of  the  State.  Immediately  thereafter 
a  committee  was  formed  to  report  a  plan  of  organizing  and 
establishing  such  a  government  as  that  authorized  by  the  Con¬ 
stitution.  Until  the  election  of  State  officers,  provision  was 
made  for  the  administration  of  the  government  by  a  Council 
of  Safety ;  and,  as  the  Council  of  Appointment  which  by  the 
Constitution  had  the  power  of  appointing,  could  not  take  office 
until  the  first  State  Legislature  could  convene,  and  take  action 
to  organize  the  Council  regularly,  temporary  appointments 
were  made  for  the  administration  of  law.  Robert  R.  Liv¬ 
ingston  was  appointed  chancellor;  John  Jay,  Chief  Justice; 
Robert  Yates  and  John  Sloss  Hobart,  associate  justices  of  the 
Supreme  Court.  They  were  to  hold  office  “according  to  the 
tenure  specified  in  the  Constitution,”  and  permanently  if  ap¬ 
proved  by  the  Council  of  Appointment.  It  is  recorded  that 
the  place  of  Justice  Hobart  was  first  offered  to  John  Marin 
Scott,  who,  however,  declined  the  office,  whereupon  Hobart 
was  temporarily  appointed.  All  were  confirmed  in  the  ap¬ 
pointments  subsequently  by  the  Council  of  Appointment. 
Egbert  Benson  was  also  appointed  attorney-general.  The 
judges  were  to  hold  office  during  good  behavior,  or  until  they 
should  reach  the  age  of  sixty  years. 

An  indication  of  the  fact  that  the  Supreme  Court  was  not 
at  that  time  looked  upon  as  newly  created,  but  merely  as  re¬ 
constituted  and  continued,  is  seen  in  the  minutes  of  the  first 
term  of  the  State  court.  It  was  opened  at  Kingston,  which 
was  the  temporary  State  capital,  in  September,  1777.  The 
minutes  are  entered  in  the  same  old  volume  that  was  used  by 
the  Crown  court  in  provincial  days.  Between  the  minutes  for 
the  April  term  of  1776  and  those  for  the  September  term  of 
1777,  are  a  few  blank  pages,  but  there  is  no  written  indication 
of  the  change  that  had  taken  place  in  form  of  government. 
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The  only  indication  that  would  lead  a  reader  to  realize  that 
any  change  of  consequence  had  occurred  is  in  the  change  of 
title  on  the  docket  of  the  first  case ;  the  party  plaintiff  is  “The 
People  of  the  State  of  New  York.”  Dominus  Rex  no  longer 
appears,  but  the  minutes  disclose  no  other  immediate  change  in 
the  procedure,  practice  or  administration  of  the  Supreme 
Court. 

Fowler5  describes  the  transition  of  the  provincial  courts  to 
State  courts  as  follows,  in  one  of  his  papers  in  the  “Albany 
Law  Journal” :  “The  continuance  of  the  Supreme  Court  of  Judi¬ 
cature  of  the  Province  and  the  old  Court  of  Chancery  was 
evidently  contemplated  by  the  framers  of  the  State  Govern¬ 
ment  .  .  .  it  is  possible  that,  with  the  reverence  formerly 
felt  for  the  common  law,  the  theory — that  the  jurisdiction  of 
the  fundamental  courts  was  derived  from  the  common  law — 
obtained,  and  they  were  considered  as  falling  within  such 
parts  of  the  common  and  statute  law  of  England  as  were 
adopted  by  the  Thirty-fifth  Section  of  the  Constitution.  How¬ 
ever,  the  fact  may  have  been,  these  courts  of  general  jurisdic¬ 
tion,  in  law  and  equity,  continued  substantially  on  their  old 
foundations  until  the  Constitution  of  1846.”6  The  Constitu¬ 
tion  provided  for  the  tenure  of  the  judges  of  such  courts  and 
eis  nominbus  made  them  members  of  the  future  Council  of 
Revision  and  of  the  Court  of  Errors ;  yet  in  no  more  direct 
way  were  these  fundamental  courts  of  the  common  law  per¬ 
petuated.  “It  is  a  noteworthy  fact  that  both  these  high 
courts  of  justice,  Supreme  and  Chancery,  thus  impliedly  trans¬ 
ferred  to  the  new  order  of  things  had  been  either  erected  or 
continued  by  virtue  of  ordinances  promulgated  by  the  royal 
Governors  of  the  province  without,  and  indeed  contrary  to, 
the  assent  of  the  Legislature.”7 

5.  Fowler’s  “Observations  on  the  Particular  Jurisprudence  of  New 
York,”  “Albany  Law  Jnl.,”  VoL  XXII,  p.  489. 

6.  Ibid. 

7.  Ibid. 
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Sections  24,  25,  27,  28,  32,  33,  34,  35  of  the  Constitution  of 
1777  relate  to  the  establishment  of  courts  within  the  State. 
As  to  the  particular  reasons  which  prompted  the  framers  to 
adopt  certain  sections  of  the  first  Constitution  little  is  known 
unfortunately.  Only  a  fraction8  of  the  minutes  and  mem¬ 
oranda  of  the  first  committee  on  government  is  yet  extant, 
or  at  least  in  State  records.  Even  the  original  Constitution 
remained  in  private  hands  until  1818.9  Therefore,  it  cannot 
with  any  confidence  be  stated  to  whom  the  principal  author¬ 
ship  of  the  Constitution  may  be  credited.  It  is  generally  be¬ 
lieved  that  Jay  was  the  inspiring  influence,  but  there  is 
specific  proof  that  Mr.  Jay  objected  to  some  of  its  provisions  ;10 
and  in  the  “History  of  New  York  During  the  Revolutionary 
War,”  published  in  1879  by  the  New  York  Historical  Society, 
from  manuscript  of  Thomas  Jones,  a  loyal  justice  of  the  royal 
court  in  New  York,  it  is  asserted  that  Historian  William 
Smith,  who  later  deserted  the  republican  cause,  was  its  main 
author.* 11  However,  Jay  was  probably  the  guiding  influence. 
It  was  on  his  motion  that  the  Declaration  of  Independence 
was  approved  by  the  New  York  Convention;  and  his  im¬ 
portant  part  in  the  framing  of  the  Constitution  seems  to  have 
been  generally  recognized  when  he  was  made  Chief  Justice. 

There  was  nothing  notably  original  in  the  plan  of  govern¬ 
ment  devised  in  1777.  The  framers  of  the  Constitution  would 
have  served  their  country  less  notably  had  they  overthrown 
all  the  old  institutions  in  the  passionate  impulses  that  are  so 
apt  to  come  to  men  of  fervent  patriotism  at  such  a  time.  They 
were  patriotic ;  but  they  were  wise  and  prudent.  They  did 
not  pose  as  doctrinaires,  and  they  did  not  blind  themselves  to 
the  basic  good  of  the  old  institutions.  John  Adams,  in  his 
reply  to  Mr.  Turgot’s  strictures  on  the  resemblance  of  the 

8.  Coll.  N.  Y.  Hist.  Mss.,  Revolutionary  Papers,”  Vol.  I,  p.  552. 

9.  “Journal  of  General  Assembly  of  New  York,”  Feb.  n,  1818,  p.  156. 

10.  “N.  Y.  Col.  Rev.  Papers,”  p.  678. 

11.  Jones’  “History  of  New  York  During  the  Rev.  Period.” 
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American  Constitutions  to  the  English  model,  explains,  in 
substance,  that  the  colonial  plans  of  government  were  re¬ 
tained  after  the  Revolution  “because  they  were  founded  in 
nature  and  reason,  and  the  people  were  attached  to  their 
familiar  features/’12  The  Revolution  was  waged  against  the 
King  and  Parliament,  not  against  the  common  law,  nor  the 
familiar  institutions,  including  the  legislative  plan,  the  judicial 
structure,  and  the  general  administrative  features  of  govern¬ 
ment. 

The  first  term  of  the  Supreme  Court  of  Judicature  of  the 
State  of  New  York  was  held  at  Kingston  in  September,  1777, 
Chief  Justice  Jay  beginning  the  session  on  September  9.  In 
that  session  he  delivered  the  first  charge  made  to  any  grand 
jury  in  the  State.  This  charge,  delivered  to  the  Grand  In¬ 
quest  of  the  County  of  Ulster,  a  body  of  twenty-two  of  its 
most  respectable  citizens,  was  “a  chaste  and  beautiful  piece  of 
rhetoric,”  states  Fowler,  and,  like  all  the  mental  creations  of 
the  “Revolutionary  Fathers,”  is  “redolent  of  liberty,  justice 
and  equality  before  the  law.”  The  Chief  Justice  then  stated 
“the  wonderful  fact  in  human  affairs”  that  “the  Americans 
were  the  first  people  whom  heaven  had  favored  with  an  op¬ 
portunity  of  deliberating  upon  and  choosing  the  forms  of 
government  under  which  they  should  thenceforth  live.” 

John  Jay  did  not  long  remain  in  office  as  Chief  Justice  of 
the  State  Supreme  Court ;  he  was  soon  called  to  higher  na¬ 
tional  responsibility.  A  review  of  his  distinguished  career 
would  grace  this  chapter,  but  is  reserved  to  head  that  which 
deals  with  New  York’s  contribution  to  the  United  States  Su¬ 
preme  Court,  of  which  also  John  Jay  was  the  first  Chief  Jus¬ 
tice.  Biographical  reference  to  other  justices  of  the  New 
York  Supreme  Court  will  be  found  in  the  county  histories  of 
the  Judicial  Districts  chapters.  This  chapter,  therefore,  will 
cover  only  the  general  history  of  the  Supreme  Court. 


12.  Adams’  “American  Constitution,”  Vol.  I,  p.  15. 


THE  SUPREME  COURT 


839 


“Cupidity  was  certainly  not  an  impulse  to  ambition  for 
judicial  station”  in  the  first  decades  of  the  republican  era.  On 
April  4,  1778,  the  salary  of  Chief  Justice  Jay  was  fixed  at 
£300,  equal  to  $750  New  York  currency,  per  annum.  The 
annual  salary  of  the  associate  justices  was  £200.  In  addi¬ 
tion,  however,  they  were  to  be  allowed  forty  shillings  for  each 
day  of  attendance  on  the  Oyer  and  Terminer,  and  their  travel 
fees.  Still,  Continental  currency  was  of  little  value,  and  New 
York  currency  depreciated  deplorably.  The  ordinary  stipend 
of  the  judges  could  not  cover  the  cost  of  living  in  war  times, 
so  Chapter  34  of  the  Laws  of  1779,  passed  October  25,  gave 
Hobart  and  Yates  “for  extraordinary  duties  and  services  in 
.  .  .  office,  from  the  5th  day  of  July  last,  and  in  consideration 
of  the  advanced  prices  of  necessaries  of  life,  the  sum  of  $1,000” 
each. 

Jay  was  no  longer  Chief  Justice,  having  resigned.  At  that 
time  he  was  holding  office  under  the  National  Government,  as 
United  States  Ambassador  to  the  Spanish  Court,  and  in  Oc¬ 
tober,  1779,  Robert  Morris  was  appointed  Chief  Justice  of  the 
Supreme  Court  of  New  York  in  his  stead.  By  the  act  of 
March  16,  1778,  the  justices  of  the  Supreme  Court  were  au¬ 
thorized  to  devise  a  seal. 

In  1779  a  legislative  act  was  passed,  creating  a  council  or 
committee  for  the  Southern  District  of  the  State,  then  in  pos¬ 
session  of  Crown  forces.  The  committee  was  composed  of 
the  Governor,  the  two  Legislative  Houses,  the  chancellor,  the 
Supreme  Court  justices,  the  attorney-general  and  the  county 
judges,  with  governmental  authority,  and  with  power  in  any 
seven,  including  the  Governor,  to  act  for  sixty  days  after 
convening  in  that  part  of  the  State.  Probably,  however,  the 
State  Supreme  Court  functioned  no  more  in  that  region  than 
did  the  royal  court.  After  the  evacuation13  by  the  British  in 

13.  At  the  breaking  out  of  the  Revolution,  Chief  Justice  Horsmanden, 
Justice  Thomas  Jones  and  George  D.  Ludlow,  and  Jauncey,  the  Master  of 
the  Rolls,  adhered  to  the  cause  of  the  crown,  while  Justice  Robert  R.  Liv- 
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1783,  this  republican  committee  was  organized  in  New  York 
City,  and  continued  in  session  until  the  assembling  of  the 
Legislature.  After  this  period,  the  Supreme  Court  was  held 
in  New  York  and  at  Albany,  the  justices  going  on  circuit  as 
before.  The  first  session  of  the  Supreme  Court,  in  its  Oyer 
and  Terminer  branch  after  the  Revolutionary  War,  was  held 
in  New  York  City,  on  May  14,  1784;  James  Duane,  who  was 
mayor,  and  Justice  Hobart,  were  commissioned  for  the  Oyer 
and  Terminer,  Duane  delivering  the  charge  to  the  Grand  Jury. 

The  terms  of  the  Supreme  Court  for  the  different  counties 
were  settled  by  act  of  the  Legislature  in  1785.  Two  terms 
were  to  be  held  each  year  in  New  York  City,  and  two  in  Al¬ 
bany ;  the  court  was  to  sit  in  New  York  on  the  third  Tuesdays 
of  January  and  April,  and  at  Albany  on  the  last  Tuesday  of 
July  and  the  third  Tuesday  in  October.  The  April  and  Oc¬ 
tober  terms  were  to  continue  for  three  weeks,  and  the  others 
for  two. 

ingston  joined  the  revolutionary  party.  The  royalists  retained  possession  of 
New  York,  Long  Island  and  a  part  of  Westchester,  and  within  these  limits 
the  judges  who  had  adhered  to  the  royal  cause  continued  to  exercise  juris¬ 
diction.  Justices  Jones  and  Ludlow  retired  to  their  farms  on  Long  Island, 
but  Horsmanden  remained  in  the  City  of  New  York,  and  continued  to  exer¬ 
cise  his  functions  until  his  death,  in  1778,  when  the  sole  administration  of 
judicial  affairs  was  entrusted  to  Justice  Ludlow.  Two  years  after,  in  1780, 
Ludlow,  in  addition  to  his  powers  as  Justice  of  the  Supreme  Court,  was 
created  Master  of  the  Rolls,  with  power  “to  hear  and  determine  contro¬ 
versies  until  civil  government  should  be  restored/’  He  also  acted  as  Judge 
in  Admiralty,  and  was  appointed  Superintendent  of  Police  for  Long  Island. 
In  the  same  year,  1780,  Robertson,  the  last  of  the  royal  governors,  issued  a 
conciliatory  proclamation,  announcing  that  he  had  brought  out  a  royal  ap¬ 
pointment  for  supplying  the  place  of  Chief  Justice,  and  as  soon  as  the 
public  exigencies  would  permit,  he  would  give  an  order  for  opening  the 
courts  of  judicature,  and  convene  the  Assembly.  But  his  proclamation  pro¬ 
duced  no  effect,  and  he  did  nothing  under  it  until  the  following  year,  when 
he  held  a  Court  of  Chancery,  in  person,  about  once  a  month,  from  the  24th 
of  January,  1781,  until  the  9th  of  June,  1783.  But  little  can  be  ascertained 
respecting  judicial  proceedings  in  this  part  of  the  State  during  this  period, 
as  the  loyalists  carried  off  the  records  relating  to  it,  which  had  been  kept 
in  the  city  of  New  York.  It  is  merely  known  that  Justice  Ludlow  con¬ 
tinued  to  act  as  the  principal  judge  until  the  close  of  the  war,  when  he 
went  to  Canada,  and  became  Chief  Justice  of  the  Province  of  New  Bruns¬ 
wick. — Daly’s  “Account  of  the  Judicial  Organization  of  the  State,’’  Smith’s 
“Reports,  New  York  Common  Pleas,”  Vol.  I,  LXVIII. 
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In  1785  it  was  provided  that  the  office  of  the  clerk  should 
be  in  New  York  City,  and  that  of  his  deputy  kept  in  Albany, 
all  the  papers  filed  in  the  office  of  the  latter  to  be  removed 
every  six  months  to  the  office  of  the  former.  March  10, 
1797,  the  justices  were  authorized  to  appoint  an  additional 
clerk,  who  was  to  keep  his  office  in  Albany,  and  to  remove 
such  papers  from  the  New  York  office  as  they  might  deem 
proper.  They  were  also  required  to  cause  an  additional  seal  to 
be  prepared.  On  the  4th  of  April,  1807,  another  office  was  au¬ 
thorized  and  located  at  Utica,  the  justices  devising  another  seal 
for  that  office.  The  clerks  were  requested  to  furnish  each 
other,  at  every  term,  a  transcript  of  the  docket  of  all  judg¬ 
ments  in  their  office. 

By  an  act  passed  April  19,  1786,  it  was  decided  that  issues 
joined  should  be  tried  in  counties  where  the  lands  were  situ¬ 
ated,  the  cause  of  action  arose,  or  the  offense  was  committed, 
unless  the  court  should  order  the  trial  at  the  bar  of  the  court. 
This  provision  was  not  applicable  to  actions  of  transitory  na¬ 
ture  and  the  court  could,  notwithstanding,  order  trials  by 
juries  in  other  counties  in  all  proper  and  necessary  cases. 
By  the  act  of  April  19,  1786,  one  or  more  of  the  justices  of  the 
Supreme  Court  were  required  to  hold  during  the  vacations, 
and  oftener  if  necessary,  Circuit  Courts  in  each  of  the  counties 
of  the  State,  for  the  trial  of  all  cases  triable  in  the  respective 
counties.  What  this  entailed  upon  the  small  “corporal’s 
guard”  of  three  Supreme  Court  justices  may  be  imagined 
from  the  description  given  in  Chapter  XLVII  (Seventh  Ju¬ 
dicial  District)  of  Justice  Hobart’s  journey  from  New  York  to 
Geneva  by  boat,  canoe  and  on  horseback,  to  conduct  the  first 
term  of  Supreme  Court  held  in  Western  New  York.  The 
Act  of  April,  1786,  provided  that  the  proceedings  be  returned 
to  the  Supreme  Court,  where  they  were  to  be  recorded  and 
judgment  given  according  to  law.  The  justices  were  likewise 
empowered  to  take  Assizes  of  Novel  Disseizin,  or  any  other 
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assizes,  in  their  discretion,  at  the  Circuit.  In  1789  the  Legis¬ 
lature  enacted  that  all  issues  triable  by  a  jury  might  be  tried 
either  at  the  Circuit  or  at  the  bar  of  the  Supreme  Court,  with¬ 
out  any  order  for  the  purpose.  In  1797  an  order  was  rendered 
necessary  for  such  trials.  On  the  12th  of  February,  1796,  the 
office  of  clerk  of  the  circuit  was  abolished,  and  the  duties  de¬ 
volved  on  the  county  clerks.  On  February  10,  1797,  the 
Legislature  passed  an  act  directing  the  court  to  designate,  at 
its  April  term,  one  of  their  number  to  hold  Circuit  Courts  in 
the  western,  one  in  the  eastern,  one  in  the  middle,  and  one  in 
the  southern  districts.  By  this  time  the  bench  had  been  in¬ 
creased  to  five  justices,  Morgan  Lewis  becoming  the  third 
associate  justice  in  1792,  and  Egbert  Benson  the  fourth  in 
1794- 

An  act  passed  February  22,  1788,  provided  for  the  holding 
of  Courts  of  Oyer  and  Terminer  by  the  justices  at  the  same 
time  with  the  Circuit,  to  continue  until  all  business  before  it 
was  disposed  of.  Two  or  more  of  the  judges  and  assistant 
judges  of  the  Court  of  Common  Pleas  were  to  sit  in  the  Oyer 
and  Terminer  with  the  Supreme  Court  justices.  In  the  city 
of  Albany,  the  mayor,  recorder  and  aldermen  were  the  asso¬ 
ciates  of  the  justice;  and  in  the  city  of  New  York,  the  mayor, 
recorder  and  aldermen,  any  two  or  more  of  them,  sat  on  the 
bench  with  the  Supreme  Court  justice;  but  none  of  these 
local  magistrates  could  sit  in  the  Oyer  and  Terminer  of  any 
other  city  or  county  than  their  own.  The  court  had  power 
to  direct  its  process  into  any  city  or  county.  The  Governor 
had  power  to  issue  commissions  of  Oyer  and  Terminer  when¬ 
ever  he  deemed  it  advisable,  always  naming  the  justice  of  the 
Supreme  Court  in  his  commission,  with  such  others  as  the 
Governor  and  the  Council  of  Appointment  might  deem  proper. 
Once  in  each  year  the  records  and  processes  were  to  be  sent  to 
the  exchequer  to  remain  of  record.  On  the  12th  of  February, 
1796,  the  office  of  clerk  of  the  Oyer  and  Terminer  was  abol- 
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ished,  and  the  duties  of  the  office  vested  in  the  county  clerks. 
Seven  assistant  attorneys-general,  for  as  many  districts  into 
which  the  settled  part  of  the  State  was  divided  were  also 
directed  to  be  appointed.  The  system  of  circuit  courts  re¬ 
mained  substantially  the  same  until  the  Constitution  of  1821 
came  into  effect  in  1823.  The  Supreme  Court  remained  at  a 
strength  of  one  chief  justice  and  four  puisne  justices  until 
that  time  also.  And  all  were  given  commissions  of  perma¬ 
nent  tenure,  qnamdui  bene  se  gesserint ;  at  least  until  they 
should  reach  the  retiring  age  of  sixty  years,  regarding  which 
one  writer  wrote,  having  in  mind  the  case  of  James  Kent: 
“God  makes  the  folly  as  well  as  the  wrath  of  man  to  praise 
Him,  and  the  stupid  enactment  of  the  New  York  Constitu¬ 
tion,  which  turned  the  judges  out  of  office  at  the  age  of  sixty, 
has  atoned  for  all  the  injustice  it  wrought,  by  giving  us  Kent’s 
Commentaries.”14 

It  has  been  said  that  the  formative  history  of  the  Supreme 
Court  did  not  definitely  begin  until  1798,  when  James  Kent 
became  one  of  the  associate  justices.  This  may  not  have  been 
because  of  the  outstanding  excellence  of  Kent  as  a  jurist. 
Another  important  factor  enters  into  the  judiciary  situation. 
“An  official  reporter  is  as  essential  to  the  usefulness  and  repu¬ 
tation  of  a  judge  as  a  poet  is  to  a  hero.”  There  probably 
were  capable  judges  before  Kent,  but  the  reporter  goes  back 
no  further  than  his  time  in  the  Supreme  Court  records,  and 
the  judges  who  went  before  Kent  therefore  suffer  by  the  com¬ 
parison.  George  Gaines,  the  first  reporter  of  the  Supreme 
Court,  was  appointed  in  1804.  William  Johnson  succeeded 
him ;  and  in  the  preface  of  the  latter’s  “Cases”  it  is  stated  that 
“sufficient  materials  could  not  be  obtained  for  an  authentic 
and  satisfactory  account  of  the  decisions  prior  to  January, 
1799.”  The  reason  is  explained  by  Kent  himself.  Kent,  in 
a  letter  written  to  Thomas  Washington,  of  Tennessee,  in 


14.  Browne’s  “Short  Studies  of  Great  Lawyers,”  p.  225. 
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1828,  said:  “When  I  came  to  the  bench  there  were  no  reports 
or  State  precedents.  The  opinions  of  the  bench  were  deliv¬ 
ered  ore  terms.  We  had  no  law  of  our  own  and  nobody  knew 
what  it  was.  I  first  introduced  a  thorough  examination  of 
cases  and  written  opinions.  In  January,  1799,  the  second 
case  reported  in  first  Johnson’s  Cases,  of  Ludlow  v.  Dale,  is 
a  sample  of  the  earliest.  The  judges,  when  we  met,  all  as¬ 
sumed  that  foreign  sentences  were  only  good  prima  facie. 
I  presented  and  read  my  written  opinion  that  they  were  con¬ 
clusive,  and  they  all  gave  up  to  me,  and  so  I  read  it  in  court 
as  it  now  stands.  This  was  the  commencement  of  a  new  plan, 
and  then  was  laid  the  first  stone  in  the  subsequently  erected 
temple  of  our  jurisprudence.”  Browne  writes  that  it  is  “to 
James  Kent  that  our  jurisprudence  owes  most  of  its  equity 
jurisdiction  and  a  large  part  of  our  common  law.”  Wirt 
said  “Kent  knew  more  law  than  most  of  the  other  judges  of 
the  United  States  put  together.”  Yet,  although  we  have  no 
reports  of  the  adjudications  of  the  Supreme  Court  until  1799, 
it  is  probable  that  its  abilities  were  equal  to  its  exigencies. 
The  Chief  Justices,  Jay,  Morris,  Yates  and  Lansing,  were 
eminent  lawyers,  and  the  associate  justices,  except  Hobart, 
were  all  bred  to  the  law.  Benson  drew  the  rules  adopted  in 
1796.16  Of  him  Kent  said  that  “he  did  more  to  reform  the 

16.  The  first  rules  of  the  new  Supreme  Court  were  adopted  at  the 
April  term  of  1796.  They  were  drawn  by  puisne  Judge  Egbert  Ben¬ 
son.  .  .  . 

The  usual  preparation  for  admission  to  practice  before  the  court  was  a 
college  or  university  education  and  three  years’  apprenticeship,  or,  without 
the  educational  qualification,  seven  years’  service  under  an  attorney.  In  any 
case,  the  Chief  Justice  recommended  the  candidate  to  the  Governor,  who, 
thereupon,  under  his  hand  and  seal  at  arms,  granted  a  license  to  practice. 
Upon  taking  the  usual  oath,  the  person  was  qualified  to  practice  in  every 
court  in  the  province.  Attorneys  were  admitted  into  the  county  courts  with 
less  ceremony;  for  the  Governor  formally  licensed  all  persons,  no  matter 
how  indifferently  recommended.  As  a  natural  result,  the  profession  was  de¬ 
meaned  by  the  admission  of  men  who  were  not  only  of  slight  ability,  but 
also  of  indifferent  character.  The  Constitution  of  1777  provided  that  all 
attorneys,  solicitors  and  counsellors-at-law  should  be  appointed  by  the  court 
in  which  they  were  to  practice,  should  be  licensed  by  the  First  Judge  of  that 
court,  and  should  be  regulated  by  its  rules  and  orders.  Rules  of  the  court 
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practice  of  the  court  than  any  member  before  or  after” ;  and 
Chief  Justice  Duer  said  that  “as  a  master  of  special  pleading 
Benson  was  hardly  surpassed  by  Chief  Justice  Saunders  him¬ 
self.”  Still  it  seems  that  the  true  formative  period  of  the 
Supreme  Court  was  from  1798  to  1823,  under  the  lead  of  Kent, 
Spencer  and  Thompson.  Before  the  former  date,  the  proceed¬ 
ings,  arguments  and  opinions  were  only  promulgated  in  occa¬ 
sional  private  pamphlets,  and  lawyers  and  judges  relied  on 
English  reports  for  precedents.  Kent  began  to  give  us 
precedents,  “and  our  bench  and  bar  began  to  walk  indepen¬ 
dently.”15 

According  to  Fowler,17  “the  judicial  establishment  of  New 
York  was  never  more  efficient  than  in  the  first  twenty-one 
years”  of  the  nineteenth  century.  “It  was  still  substantially 
the  provincial  establishment  erected  by  the  English,  and  con¬ 
tinued  by  virtue  of  the  recognition  accorded  to  it  in  the  first 
State  Constitution,  adopted  in  1777.”  The  Supreme  Court, 

relating  to  the  admission  of  attorneys  and  counsellors-at-law  as  early  as  1797 
provided  that  no  person  should  be  admitted  to  practice  unless  he  should 
have  served  a  regular  clerkship  of  seven  years  with  a  practicing  attorney  of 
the  court ;  but  any  period  of  time,  not  exceeding  four  years,  during  which  a 
person  after  he  should  have  been  fourteen  years  of  age  should  have  pursued 
classical  studies,  should  be  accepted  in  lieu  of  an  equal  portion  of  time  of 
clerkship. 

These  rules  also  provided  for  filing  a  certificate  of  clerkship,  and  that 
if  the  clerkship  should  be  intended  for  less  than  seven  years,  because  of  the 
fact  that  the  person  had  pursued  classical  studies,  an  application  should  be 
first  made  to  a  judge,  who,  on  examination  of  the  matter,  should  make  an 
order  to  be  annexed  to  the  certificate,  purporting  that  it  satisfactorily  ap¬ 
peared  to  him  that  the  person  applying  had  pursued  classical  studies  after  he 
was  fourteen  years  of  age,  for  such  a  period  of  time  not  exceeding  four  years, 
as  should  be  specified  in  the  order  and  thereupon  ordering  that  the  clerk¬ 
ship  should  be  for  the  term  which  should  remain  after  deducting  from  seven 
years  the  time  so  specified  in  the  order.  After  four  years  of  practice,  an 
attorney  was  entitled,  as  of  course,  to  be  admitted  to  practice  as  counsel. 
This  rule  was  modified  by  a  rule  of  the  November  term,  1804,  so  that  a  prac¬ 
tice  of  but  three  years  was  required.  By  a  rule  of  August  term,  1806,  it  was 
provided  that  no  person  other  than  a  natural-born  or  naturalized  citizen  of 
the  United  States  should  be  admitted  as  an  attorney  and  counsellor  of  the 
Supreme  Court. 

The  rules  relating  to  the  admission  of  solicitors  in  chancery  were  sub¬ 
stantially  to  the  same  effect,  except  that  the  person  applying  to  be  admitted 
was  examined  before  the  Chancellor,  Vice-Chancellor,  or  such  other  officer 
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originally  established  in  1691,  continued  on  its  ancient  footing, 
but,  with  the  growth  of  population,  eventually  came  the  pub¬ 
lication  of  printed  law  reports.  “The  elevation  of  James 
Kent  to  the  Supreme  Court  bench  in  1798,  and  his  interest 
in  the  proper  reporting  of  causes,  did  much  to  place  this 
ancient  court  on  a  more  influential  basis.  Under  the  judge- 
ships  of  three  great  judges — Kent,  Thompson  and  Spencer — 
the  court  was  very  excellently  administered,  and  many  legal 
principles  were  settled ;  while  fluctuating  theories  gave  place 
to  determinate  and  known  rules  of  law,  reported  in  the 
famous  series  of  leading  cases  by  Caines  and  Johnson,  the  offi¬ 
cial  Supreme  Court  reporters.  The  Supreme  Court  justices 
still  went  the  circuit  when  the  regular  terms  of  the  court 
in  banc  were  not  in  session  in  Albany,  Utica  or  New  York.” 

If  the  testimony  given  as  to  the  capacity  for  work  of  one 
of  the  indefatigable  justices  of  this  period  is  indicative  of  what 
was  expected  of  all  the  judges,  their  judicial  labors  must  have 

of  the  court  as  the  Chancellor  directed  upon  a  special  order  for  exami¬ 
nation  previously  made. 

Rule  eight,  of  the  Supreme  Court,  passed  at  the  January  term,  1799, 
presented  another  illustration  of  the  primitive  condition  of  the  State  of 
New  York  at  that  time.  It  required  every  attorney  residing  in  the  city  of 
New  York,  and  attorneys  residing  elsewhere  to  have  two  agents,  one  in  the 
city  of  New  York,  and  the  other  in  the  city  of  Albany.  The  object  of  this 
rule  was  to  make  it  less  difficult  to  serve  papers  on  attorneys  in  actions. — 
Chester’s  “Legal  and  Judicial  History  of  N.  Y.,”  Vol.  I,  pp.  364-366. 

15.  That  admirable  reporter,  Johnson,  in  1811,  in  the  preface  of  his 
series  of  “Reports  of  the  Supreme  Court  and  the  Court  of  Errors,”  writes : 
“If  works  of  this  nature  are  found  so  indispensable  in  that  country  (Eng¬ 
land)  they  are  far  more  necessary  in  our  own,  where  new  questions  every 
day  arise,  in  the  decision  of  which  English  adjudications  cannot  always 
afford  a  certain  guide.*  “Though  the  English  reports  published  since  the 
Revolution  will  continue  to  be  read  by  every  lawyer  who  entertains  a  just 
and  liberal  view  of  his  profession,  as  containing  the  opinions  of  judges  of 
eminent  learning  and  ability,  expounding  the  principles  of  that  excellent  sys¬ 
tem  of  jurisprudence  which  has  been  adopted  as  the  basis  of  our  own,  yet  it 
may  be  observed  that  of  the  numerous  questions  decided  in  Westminster 
Hall,  a  small  number  only  are  found  applicable  to  questions  which  arise 
here.  We  must  look  therefore  to  our  own  courts  for  those  precedents  which 
have  the  binding  force  of  authority  and  law.” — Quoted  in  “The  Public  Ser¬ 
vice  of  the  State  of  New  York,”  Vol.  Ill,  p.  19. 

1 7  “Constitutional  and  Legal  History  of  New  York,”  in  “Memorial  His¬ 
tory  of  the  City  of  New  York,”  Vol.  Ill,  p.  617. 
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been  prodigious ;  Judge  Bowen  Whiting  said  that  he  was  once 
at  the  Tompkins  circuit,  held  by  Spencer.  The  calendar  was 
taken  up  on  Monday  with  forty-eight  cases ;  the  circuit  ad¬ 
journed  on  Thursday,  having  disposed  of  every  cause.18 
Daniel  Lord,  in  an  address  on  the  death  of  Kent,  reviewed 
the  bench  and  bar  of  his  period ;  he  spoke  of  “the  sagacious, 
the  complete  Hamilton,  the  honest-minded  Pendleton ;  Harri¬ 
son,  the  learned,  the  elaborate ;  Hoffman,  the  ingenious  pol¬ 
ished  master  of  the  advocate’s  art;  the  deeply-learned,  wise¬ 
searching  Riggs ;  Emmett,  whose  enlarged  and  extensive 
learning  was  equalled  by  his  childlike  simplicity  of  heart; 
Colden,  the  polite  scholar,  the  speculative  philosopher,  the 
able  lawyer;  also  that  model  of  all  that  is  valuable  in  our 
memory,  Van  Vechten,  whose  eloquence  was  Ciceronian  and 
charmed  every  heart ;  the  terse  and  gifted  Henry,  the  younger 
Jay,  full  to  abounding  in  every  noble  trait;  and  that  union 
of  scholar,  lawyer,  orator,  and  gentleman — John  Wells;  the 
ingenious,  polished  Livingston;  the  sound  and  judicious  Rad- 
cliffe ;  Thompson,  the  honest,  steady  and  staunch  friend  of 
all  that  was  true  and  just;  Van  Ness,  the  accomplished  man 
of  genius ;  Platt,  the  sedate,  the  sober-minded ;  and,  last,  he 
who  in  every  trait  and  lineament,  in  every  part  and  member, 
was  in  every  way  a  giant,  Spencer.”  All  these  great  men 
were  identified,  either  as  advocates  or  jurists,  with  the  Su¬ 
preme  Court  under  the  original  Constitution.  The  justices  of 
this  period  were:  John  Jay,  Richard  Morris,  Robert  Yates, 
John  Lansing,  Jr.,  Morgan  Lewis,  James  Kent,  Smith  Thomp¬ 
son  and  Ambrose  Spencer,  Chief  Justices;  John  Sloss  Hobart, 
Egbert  Benson,  John  Coxine,  Jacob  Radcliff,  Brockholst  Liv¬ 
ingston,  Daniel  D.  Tompkins,  William  W.  van  Ness,  Joseph 
C.  Yates,  Jonas  Platt,  John  Woodworth,  associate  justices. 
Yates,  Lansing,  Kent,  Thompson  and  Spencer  also  served  as 
associates  before  becoming  chiefs. 


18.  “Public  Service  of  the  State  of  New  York,”  Vol.  Ill,  p.  19. 
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It  is  doubtful,  however,  whether  such  openly-expressed 
condemnation  has  had  to  be  borne  by  the  jurists  of  any  other 
period.  All  the  justices  under  the  original  Constitution  were 
somewhat  closely  allied — too  closely  for  their  good — with  the 
Legislature.  A  flaw  of  the  Constitution  of  1777  undoubtedly 
was  the  association  of  judicial  and  executive  functions  in  the 
same  persons.  Kent  and  Spencer,  in  particular,  were  held 
up  to  scorn.  The  most  shameful  expletives  were  uttered  of 
them  by  politicians,  in  the  heat  of  partisan  anger.  Kent  was 
compared,  in  the  Constitutional  Convention  of  1821  “to  the 
poisonous  upas  tree  of  Java,  which  destroyed  all  that  came 
beneath  its  shade ;  and  Spencer  was  told  that  he  might  have 
been  a  Holt  or  a  Mansfield  if  he  had  kept  away  from  the  polit¬ 
ical  arena.”  Fowler  writes:  “Yet  these  gentlemen  were 
doubtless  the  victims  of  the  ill-assorted  alliance  between  the 
Legislature  and  the  supervising  power  of  the  Council  of  Re¬ 
vision,  or  of  that  mistake  in  the  original  Constitution  which 
vested  the  judicature  as  a  sort  of  third  estate,  with  the  neg¬ 
ative  on  legislation  in  all  cases.  Oftentimes,  the  majority  of 
the  Legislature  were  unable  to  pass  a  bill  over  the  veto  of 
the  Council,  and  then  their  indignation  would  be  visited  on 
the  judges  who  defeated  them  ;  the  votes  of  the  judges  in  the 
Council  were  attributed  to  political  bias  and  not  to  conviction, 
and  they  were  denounced  with  all  the  accompaniments  of 
mere  political  virulence.  This  denunciation  came  ultimately 
to  affect  the  usefulness  of  the  Supreme  Judiciary  under  the 
first  Constitution,  and  to  tarnish  their  otherwise  splendid 
administration  of  the  law.”19 

The  Constitutional  Convention  of  1821  made  several  alter¬ 
ations  in  the  judiciary  article.  The  structure  of  the  Supreme 
Court  was  altered  by  increasing  the  number  of  the  judges  and 
in  the  assignment  of  their  duties.  By  the  new  Constitution 
the  State  was  divided  into  eight  Senatorial  districts,  and  as 

19.  Fowler’s  “Observations  on  the  Particular  Jurisprudence  of  New 
York,”  “Albany  Law  Jnl.,”  Vol.  XXIII,  p.  489. 
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many  corresponding  judicial  districts,  in  every  one  of  which 
there  was  to  be  a  circuit  judge,  to  hold  the  Court  of  Oyer 
and  Terminer,  and  perform  the  duties  of  a  Supreme  Court 
justice  at  Chambers.  From  these  circuit  judges  there  was  to 
be  an  appeal  to  the  Supreme  Court  proper,  which  in  the  re¬ 
organization  was  to  consist  of  a  Chief  Justice  and  two  associ¬ 
ate  justices.  They  were  entirely  relieved  of  circuit  duty, 
and,  as  their  opponents  were  glad  to  think,  this  “deprived  of 
all  the  political  advantages  conferred  on  them,  as  it  was  sup¬ 
posed,  by  an  official  tour  in  the  name  and  under  the  authority 
of  the  majesty  of  the  law.”  The  Supreme  Court  was  also  in¬ 
vested  with  appellate  jurisdiction  over  the  judgments  of  the 
inferior  courts,  though  the  Court  for  the  Correction  of  Errors 
was  continued  as  under  the  original  Constitution.  The  new 
Constitution  provided  that  equity  powers  might  be  vested  in 
the  circuit  judges.  Accordingly,  in  1823,  an  act  was  passed 
erecting  equity  courts  in  the  several  circuits,  to  be  held  by 
the  circuit  judges.  In  a  short  time,  however,  these  distinct 
equity  courts  were  abolished,  and  general  equity  jurisdiction 
was  given  to  the  chancellor,  while  on  the  circuit  judges  were 
conferred  equity  powers,  as  vice-chancellors.  But  in  1831, 
owing  to  the  very  rapid  increase  of  equity  business  in  the  city 
of  New  York,  a  separate  vice-chancellor  was  appointed;  in 
other  circuits  than  the  First,  however,  the  circuit  judges  con¬ 
tinued  to  act  as  vice-chancellors  until  the  Court  of  Chancery 
was  abolished  under  the  Constitution  of  1846.20 

20.  In  1839  the  duties  of  Circuit  Judge  and  Vice-Chancellor  in  the 
Eighth  District  were  separated,  and  Frederick  Whittlesey  was  appointed 
Vice-Chancellor  for  that  circuit. — “Public  Service  of  the  State  of  New 
York,”  Vol.  Ill,  p.  22. 

20a.  Circuit  Judges,  Between  April,  1823,  and  June,  1847 — First  Circuit : 
Ogden  Edwards,  appointed  April  21,  1823;  William  Kent,  1841;  John  W. 
Edmonds,  1845.  Second  Circuit:  Samuel  R.  Betts,  1823;  James  Emott, 
1827;  Charles  H.  Ruggles,  1831;  Selah  B.  Strong,  1846;  Seward  Barculo, 
1846.  Third  Circuit:  William  A.  Duer,  1823;  James  Vanderpoel,  1830; 
John  P.  Cushman,  1838;  Amasa  J.  Parker,  1844.  Fourth  Circuit:  Reuben 
H.  Walworth,  1823;  Esek  Cowen,  1828;  John  Willard,  1836.  Fifth  Circuit: 
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The  Constitutional  Convention  of  1821  removed  the  ob¬ 
noxious  association  of  the  judiciary  with  the  Legislature  by 
abolishing  the  Council  of  Revision,  and  giving  the  Governor 
the  veto  power,  and  the  power  of  appointing  with  the  consent 
of  the  Senate  all  the  higher  judicial  officers.  The  judges  were 
thus  freed  from  suspicion,  having  no  legislative  functions,  and 
were  “rendered  less  dependent  on  a  clique  of  Senators.”  As 
to  the  old  mode  of  appointment,  Governor  Clinton  once  said : 
“If  the  ingenuity  of  man  had  been  exercised  to  organize  the 
appointing  power  in  such  a  way  as  to  produce  continual  in¬ 
trigue  and  commotion  in  the  State,  none  could  have  been 
devised  with  more  effect  than  the  present  arrangement.” 
The  investing  of  the  judges,  appointed  to  construe  and  ad¬ 
minister  the  laws,  with  power  to  annul  them  by  the  veto  was 
contrary  to  well-recognized  principles  of  government.  Yet, 
the  Supreme  Court  jurists  were  not  altogether  separated  from 
political  association  by  the  Constitution  of  1821,  they  were 
ex  officio  members  of  the  Court  of  Errors,  which  was  com¬ 
posed  of  all  the  Senators.  However,  its  purpose  was  more 
judicial,  even  though  in  operation  the  Court  of  Errors  was 
not  free  of  error  in  its  decisions. 

The  new  Constitution  did  not  change  the  tenure  of  the 
higher  judicial  officers ;  they  continued  in  office  during  good 
behavior  until  they  reached  the  age  of  sixty  years ;  but  they 
were  removable  by  joint  resolution  of  the  Senate  and  Assem¬ 
bly,  by  a  concurrence  of  two-thirds  of  the  latter  and  a  majority 
of  the  former. 

In  1823  the  terms  of  the  court  were  held  on  the  third  Mon¬ 
days  of  February  and  October,  and  the  first  Mondays  of  May 
and  August;  the  May  term  to  be  in  the  city  of  New  York,  the 

Nathan  Williams,  1823;  Samuel  Beardsley,  1834;  Hiram  Denio,  1834;  Isaac 
H.  Bronson,  1838;  Philo  Gridley,  1838.  Sixth  Circuit:  Samuel  Nelson, 
1823;  Robert  Monell,  1831;  Hiram  Gray,  1846.  Seventh  Circuit:  Enos  T. 
Throop,  1823;  Daniel  Moseley,  1829;  Bowen  Whiting,  1844.  Eighth  Cir¬ 
cuit:  William  B.  Rochester,  1823;  Albert  H.  Tracy,  1826;  John  Birdsall, 
1826;  Addison  Gardiner,  1829;  John  B.  Skinner,  1838;  Nathan  Dayton,  1838. 


THE  SUPREME  COURT  851 

August  term  at  Utica,  and  the  February  and  October  terms  at 
Albany.21 

Salaries  fluctuated,  and  never  were  adequate.  In  1778, 
the  Chief  Justice’s  salary  stood  at  $750  (New  York  currency), 
and  his  associates  received  $500.  A  gratuity  of  $1,000  each 
was  provided  in  1779;  and  probably  other  emergency  appro¬ 
priations  were  made  from  time  to  time.  Twenty  years  later, 
in  1797,  the  justices  were  receiving  a  salary  of  $2,000  a  year. 
In  1812  their  salaries  were  fixed  at  $3,000  a  year  for  three 
years.  But  another  war  had  come  to  disturb  currency  values ; 
and  in  1816  their  stipends  were  increased  to  $4,500,  without 
limit  as  to  time.  Also,  on  April  20,  1816,  it  was  enacted  that 
the  justices  residing  in  the  city  of  New  York  should  be  en¬ 
titled  to  fees  for  the  transaction  of  chamber  business,  and 
other  services  pertaining  to  their  offices.  In  1820,  with  the 
improvement  in  national  currency,  judicial  salaries  were  re¬ 
duced  to  $3,500,  and  in  1821  to  $3,000.  In  1823,  the  salary 
was  further  reduced,  and  remained  at  $2,000  until  1835,  when 
the  stipend  became  $2,500,  though  in  that  year  their  compen¬ 
sation  for  travel  and  allowance  as  members  of  the  Court  of 
Errors  was  abolished.  In  1839  salaries  were  increased  to 
$3>5°o>  this  figure  remaining  fixed  until  1847. 

Under  the  original  Constitution  the  Court  of  Exchequer 
business  would,  by  inference  in  continuing  the  Supreme  Court, 
come  under  the  jurisdiction  of  the  latter.  The  first  Court  of 
Exchequer  was  erected  by  Governor  Dongan  in  1683,  with 

21.  The  terms  continued  four  weeks,  but  no  process  was  to  be  tested  or 
made  returnable  the  last  two  weeks.  Subsequently  the  terms  commenced  on 
the  first  Mondays  of  January,  May  and  July,  and  the  third  Monday  of  Oc¬ 
tober;  the  January  and  October  terms  at  the  Capitol  at  Albany,  the  May 
term  at  the  City  Hall  in  New  York,  and  the  July  term  at  the  Academy  in 
Utica.  These  terms  were  held  five  weeks ;  but  no  argument  was  to  be 
heard  the  last  week  except  by  consent  of  parties  and  counsel,  and  no  process 
was  to  be  issued,  tested  or  returned  after  the  second  Saturday,  except  sub¬ 
poenas,  attachments  and  writs  of  habeas  corpus.  In  1841  the  October  term 
was  changed  from  Albany  to  Rochester,  and  one  of  the  Justices  was  re¬ 
quired  to  sit  at  the  Capitol  in  Albany  to  decide  such  non-enumerated  busi¬ 
ness  as  should  arise,  except  such  as  should  be  directed  by  rule  to  be  heard 
in  term  time. — “New  York  Civil  List,”  1888  ed.,  pp.  334,  335. 
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jurisdiction  over  all  matters  relating  to  Crown  lands,  rents, 
rights,  profits  and  revenues.  The  Act  of  1691  gave  the  Su¬ 
preme  Court  cognizance  of  matters  in  exchequer.  Under 
State  government,  it  was  reorganized  as  a  branch  of  the  Su¬ 
preme  Court,  by  an  act  passed  February  9,  1786,  “for  the  bet¬ 
ter  levying  and  accounting  for  fines,  forfeitures,  issues, 
amercements,  and  debts.”  The  junior  justice  of  the  Supreme 
Court  was  constituted  judge  of  the  Court  of  Exchequer,  but 
the  other  associate  justice  of  the  Supreme  Court  could  act  in 
his  absence.  Seal  was  adopted  July  17,  1786.  William  Pop- 
ham  was  clerk  throughout  the  whole  life  of  the  court,  serving 
from  July  17,  1786,  until  January  1,  1830,  when  the  court  was 
abolished  by  the  repealing  act  of  December  10,  1828. 

The  outstanding  work  of  the  period  of  the  second  Constitu¬ 
tion  was  the  completion  of  the  Revision  of  the  Statutes  by 
Butler,  Duer,  Spencer  and  others.  These  Revised  Statutes  of 
1829  wrought  a  great  change  in  the  form  of  the  law,  and  fixed 
the  jurisdiction  of  the  minor  courts;  but  the  powers  of  the 
Supreme  Court  continued  under  the  Constitution  of  1821 
substantially  as  under  the  Crown  ;22  and  the  Revised  Statutes 
declared  this  to  be  a  fact.  It  was  not  shown  that  this  brought 
any  discredit  upon  the  court;  indeed,  it  was  doubtful  whether 
even  in  the  first  twenty  years  of  the  nineteenth  century  this 
State  was  blessed  with  a  Supreme  Court  of  higher  standard 
than  that  of  the  second  Constitution,  1823-47.  The  Chief 
Justices  during  this  period  were  Savage,  Nelson,  Bronson  and 
Beardsley;  and  associate  justices  were  Sutherland,  Wood- 
worth,  Marcy,  Nelson,  Bronson,  Cowen,  Beardsley,  Jewett, 
Whittlesey  and  McKissock.23  “It  would  be  difficult  to  par- 

22.  Graham’s  “Courts  of  New  York,”  p.  141  (edition  of  1839). 

23.  Supreme  Court  Justices  Under  Second  Constitution,  1823-47 — 
Chief  Justices:  John  Savage,  appointed  Jan.  29,  1823;  Samuel  Nelson,  1831; 
Greene  C.  Bronson,  1845;  Samuel  Beardsley,  1847.  Associate  Justices: 
Jacob  Sutherland,  appointed  January  29,  1823;  William  L.  Marcy,  1829; 
Samuel  Nelson,  1831;  Greene  C.  Bronson,  1836;  Esek  Cowen,  1836;  Sam¬ 
uel  Beardsley,  1844;  Freeborn  G.  Jewett,  1845;  Frederick  Whittlesey,  1847; 
Thomas  McKissock,  1847. 
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allel  these  names,  for  public  virtue,  profession,  learning  and 
successful  administration  of  the  law,  in  the  history  of  any 
other  community/’  writes  Browne,  “The  name  of  Marcy,” 
he  says  “is  one  of  national  reputation  .  .  .  ;  a  man  of  the 
highest  quality  of  native  powers.  Judge  Nelson  served  his 
country,  in  our  State  and  on  the  Federal  Supreme  bench  for 
half  a  century,  a  man  of  leonine  strength  and  sagacity.  The 
reputation  of  Judge  Cowen  is  also  a  national  possession.  It  is 
doubtful  whether  any  other  State  judge,  excepting  Kent  and 
Shaw,  is  so  well  and  widely  known  throughout  the  country.” 
His  written  works  “stand  upon  the  shelves  of  nearly  every 
lawyer  in  the  land — a  mine  of  professional  learning.”  Judge 
Bronson  “was  a  man  of  marvellous  brilliancy  and  power. 
Seldom  has  any  court  been  composed  of  three  such  legal 
giants  as  Nelson,  Cowen  and  Bronson,  and  seldom  have  they 
been  succeeded  by  such  men  as  Beardsley  and  Jewett.  Our 
Supreme  Court,  under  these  eminent  men,  may  be  declared 
the  finest  fruit  of  the  system  of  an  appointed  judiciary.”24 

But,  the  State  was  growing ;  its  population  was  changing 
in  character ;  the  conservative  provincial  families  were  being 
outnumbered  by  the  thousands  of  immigrant  families  that 
debarked  at  New  York  and  settled  in  different  parts  of  the 
State.  They  came  mostly  from  monarchies ;  came  to  what 
they  thought  would  be  the  land  of  democracy ;  and  they  found 
that  the  institutions  were  not  very  different  from  those  of 
their  native  land.  They  wanted  democratic  standards ;  and 
as  they  gained  political  strength,  they  demanded  that  the 
institutions  of  their  adopted  country  be  more  in  accord  with 
democratic  principles.  This  was  one  of  the  underlying  forces 
that  influenced  the  people  to  sanction  the  holding  of  a  con¬ 
vention  to  revise  the  Constitution  of  1846.  They  demanded, 
among  other  changes,  the  right  to  select  the  judges  of  their 
courts ;  they  condemned  the  appointive  system ;  they  con- 

24.  Irving  Browne,  in  “Public  Service  of  the  State  of  New  York,"  Vol. 
Ill,  p.  23. 
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tended  “that  the  open  strife  of  political  canvass  and  election 
was  less  to  be  dreaded  than  “the  secret  intrigues  of  the  Gov¬ 
ernor’s  council  chamber”;  that  “a  feeling  of  responsibility  to 
the  people  was  a  better  guarantee  of  fidelity  in  a  judge  than 
a  sense  of  personal  obligation  to  a  single  man.”  They  did 
not  like  the  tenure  of  the  judicial  office,  either;  and  while  they 
saw  the  folly  of  dismissing  an  experienced  and  vigorous 
jurist  at  the  age  of  sixty,  they  did  not  like  to  be  committed  to 
him  for  life,  even  with  the  “good  behavior”  proviso.  They 
wanted  to  have  an  opportunity  of  declaring,  by  means  of  the 
ballot  at  stated  times,  their  opinion  of  his  service.  In  other 
words,  they  wanted  to  hold  the  reins  of  government  in  their 
own  hands  oftener.25  Singularly  enough,  this  spirit  of  de¬ 
centralization  found  its  first  expresssion  in  the  State  institu¬ 
tions  in  1823,  when  the  Circuit  Courts  distributed  some  of  the 
former  greatness  of  the  Supreme  Court  among  localized 
benches ;  yet  this  method  of  decentralization  in  the  end  proved 
unsatisfactory  to  the  people,  because  of  the  disposition 
evinced  by  suitors  to  review  all  their  decisions  before  the 
Supreme  Court  in  banc.  So  these  changes  were  brought 
about,  and  a  new  order  came  into  effect  on  July  1,  1847,  fol- 
lowing  the  election  earlier  in  that  year  of  all  judicial  officers. 
The  whole  judicial  system  was  reorganized;  and  in  the  new 
order  the  Supreme  Court  was  given  greater  authority  than  it 
had  ever  held.  The  Court  of  Errors  and  the  Court  of  Chan- 

25.  Under  the  Constitution  of  1821  the  practice  in  all  the  courts,  both 
in  law  and  in  equity,  remained  substantially  that  of  England,  but  with  many 
local  variations  which  had  grown  up  under  the  crown  government  of  New 
York,  and  which,  if  separately  studied,  proved  very  interesting  phenomena. 
Singularly  enough,  under  the  State  government  there  was  a  tendency  among 
the  judges  to  obliterate  these  distinctions  which  had  grown  up  in  the 
province,  for  to  follow  ancient  precedents  is  easier  than  to  follow  innova¬ 
tion.  The  Revised  Statutes  did  not  reform  the  practice;  they  systematized 
many  of  the  old  statutes  of  New  York  relative  to  jeofail  practice  and  pro¬ 
ceedings,  and  embodied  some  new  provisions  relative  to  the  limitation  of  ac¬ 
tions  in  the  courts  of  justice,  but  no  great  reform  in  practice  was  effected 
until  after  the  Constitution  of  1846. — Fowler’s  “Constitutional  and  Legal 
History  of  New  York,”  “Mem.  Hist.  N.  Y.,”  Vol.  Ill,  p.  644. 
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eery  were  abolished;  and  to  the  new  ultimate  judicial  tribunal, 
the  Court  of  Appeals,  the  Supreme  Court  was  to  furnish  one- 
half  of  the  judges.  The  Circuit  Courts  were  abolished,  but 
the  Supreme  Court  was  so  enlarged  that  it  now  was  composed 
of  thirty-two  justices.  The  court  had  general  jurisdiction 
in  law  and  equity,  taking  over  the  jurisdiction  of  both  the 
Court  of  Chancery  and  the  Circuit  Courts.  To  the  extent  that 
the  new  Supreme  Court  justices  were  elected  for  service  in 
particular  judicial  districts,  the  new  system  adopted  was  to 
all  intents,  the  same  as  the  old  Circuit  Court  plan ;  and,  of 
course,  their  duties  were  similar.20  But  while  this  enlarged 
Supreme  Court  took  such  an  important  place  in  the  judicial 
system  of  the  State,  and  the  jurists  could  sit  to  an  age  limited 
only  by  their  mental  and  physical  fitness,  they  were  called 
upon  to  stand  before  the  electorate  every  eight  years.  In¬ 
deed,  one-fourth  of  the  first  elected  judges  were  given  terms 
of  only  two  years ;  another  fourth  terms  of  four  years ;  and 
another  quarter  of  six  years,  so  as  to  bring  one-fourth  of  the 
judges  before  the  people  every  two  years. 

The  justices  elected  on  June  7,  1847,  to  constitute  the  new 

26.  The  Constitution  of  1846  abolished  the  Court  for  the  Correction  of 
Errors  and  the  Court  of  Chancery,  and  reorganized  the  Supreme  and  Cir¬ 
cuit  Courts.  ...  In  place  of  these  it  created,  first,  a  Court  of  Appeals  of 
eight  judges,  four  to  be  chosen  by  the  electors  of  the  State,  and  four  to  be 
selected  from  the  class  of  justices  of  the  Supreme  Court  having  the  shortest 
time  to  serve,  and  to  sit  one  year  each ;  second,  a  Supreme  Court,  with  gen¬ 
eral  jurisdiction  in  law  and  in  equity,  consisting  of  thirty -two  justices,  to  be 
chosen  by  the  electors,  in  eight  separate  districts,  the  electors  of  each  district 
choosing  four,  the  justices  first  chosen  to  be  classified  so  that  one  justice  in 
each  district  should  go  out  of  office  every  two  years,  but  every  justice  after¬ 
ward  chosen  to  hold  for  eight  years ;  General  Terms  of  the  court  to  be  held 
in  the  several  districts  by  three  or  more  of  the  justices;  Special  Terms  and 
Circuits  to  be  held  by  any  one  or  more  of  the  justices,  any  one  or  more  of 
whom  were  also  to  preside  in  Courts  of  Oyer  and  Terminer.  .  .  . 

The  radical  changes  wrought  by  the  new  Constitution  were,  therefore, 
as  follows:  First,  the  judges  were  to  be  chosen  by  popular  election,  instead 
of  gubernatorial  appointment ;  second,  they  were  to  hold  for  terms  of  eight 
years,  but  no  limitation  by  reason  of  age  was  provided;  third,  the  Equity 
Court  was  abolished,  and  jurisdiction  both  at  law  and  in  equity  was  centered 
in  the  Supreme  Court.  .  .  . — Browne,  in  “Public  Service  of  State  of  New 
York,”  Vol.  Ill,  p.  27. 
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Supreme  Court  were:  Samuel  Jones,  Elisha  P.  Hurlbut,  John 
W.  Edmonds  and  Henry  P.  Edwards,  for  the  First  District; 
Selah  B.  Strong,  William  T.  McCoun,  Nathan  B.  Horse  and 
Seward  Barculo,  Second  District;  William  B.  Wright,  Ira 
Harris,  Malbone  Watson  and  Amasa  J.  Parker,  Third  Dis¬ 
trict;  Daniel  Cady,  Alonzo  C.  Paige,  John  Willard  and  Au¬ 
gustus  C.  Hand,  Fourth  District;  Charles  Gray,  Daniel  Pratt, 
Philo  Gridley  and  William  F.  Allen,  Fifth  District ;  William  H. 
Shankland,  Hiram  Gray,  Charles  Mason  and  Eben  B.  More¬ 
house,  Sixth  District;  Thomas  A.  Johnson,  John  Maynard, 
Henry  Welles,  and  Samuel  L.  Selden,  Seventh  District;  James 
G.  Hoyt,  James  Mullett,  Seth  E.  Sill  and  Richard  P.  Marvin, 
Eighth  District.  Their  successors,  up  to  and  including  1924, 
will  be  found  listed  in  the  several  judicial  district  chapters. 

These  early  jurists  had  to  adapt  themselves  to  several  rad¬ 
ical  changes  introduced  by  the  Constitution  of  1846.  Admis¬ 
sion  to  practice  was  secured  to  “every  male  citizen  of  good 
character,  possessing  the  requisite  learning  and  ability ; 
parties  were  to  be  enabled  to  waive  a  jury  trial  in  civil  cases ; 
testimony  in  equity  cases  was  to  be  taken  in  same  manner  as 
in  cases  at  law;  witnesses  were  not  to  be  “unreasonably”  de¬ 
tained,  and  no  person  should  be  considered  incompetent  as  a 
witness  on  account  of  his  opinions  on  religious  subjects;  the 
statute  laws  were  to  be  speedily  published,  and  the  judicial 
decisions  reported,  tribunals  of  conciliation  for  the  decision 
of  disputes  voluntarily  submitted  were  to  be  established ;  com¬ 
missioners  were  to  be  at  once  appointed  to  simplify  and 
abridge  the  rules  of  practice,  pleadings,  forms  and  proceedings 
of  the  court.  In  addition,  as  Mr.  Butler  said  in  1847,  the  con¬ 
vention  “contemplated  a  bold,  and,  in  the  judgment  of  some,  a 
startling  innovation  in  our  system  of  jurisprudence,  for  the 
Legislature  are  also  directed  to  appoint  commissioners  to 
reduce  into  a  systematic  code  the  whole  body  of  the  law,  or 
so  much  and  such  parts  thereof  as  they  may  think  practicable 
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or  expedient.”  The  same  eminent  lawyer,  however,  further 
observed :  “The  instrument  exhibits  an  earnest  desire  on  the 
part  of  its  framers,  to  reform  and  simplify  the  practice  of  the 
law,  and  to  render  the  administration  of  justice  less  dilatory 
and  expensive  than  heretofore.” 

In  due  course,  the  Legislature  appointed  commissioners 
to  revise  the  practice,  and  in  course  of  time  these  commis¬ 
sioners — Arphaxad  Loomis,  David  Graham  and  David  Dudley 
Field — prepared  the  instrument  known  as  the  New  York 
Code  of  Procedure,  which  was  adopted  in  this  State  in  1848, 
and  its  principles  by  many  other  States,  also  to  some  extent 
in  England.  Its  adoption  in  New  York  was  opposed  ve¬ 
hemently,  both  at  the  bar  and  on  the  bench.27  Browne  writes, 
regarding  this  time : 

It  may  be  truly  said  that  no  judiciary  ever  had  a  more 
onorous  task  thrust  upon  it.  So  accustomed  were  the  judges 
at  the  adoption  of  the  Code  to  the  intricate  and  artificial  system 
of  pleading  at  law  and  in  equity,  that  the  change  seemed  to 
stun  and  bewilder  them,  as  it  is  with  one  who  comes  out  of  a 
clatter  of  machinery  into  the  stillness  of  nature.  It  would  be 
difficult  to  give  a  layman  an  adequate  idea  of  the  discrepancy 
between  the  two  systems.  There  is  now  little  difference  of 
opinion  as  to  the  merits  of  the  new  system.  Under  the  old 
system  pleading  was  a  precarious  and  difficult  science.  “Jus- 

27.  Hiram  Denio,  later  a  very  distinguished  jurist  and  eventually  Chief 
Judge  of  the  Court  of  Appeals,  but  at  that  time  a  reporter,  said,  in  the 
Preface  of  the  fifth  and  last  volume  of  his  reports:  “A  new  system  of  legal 
procedure  has  been  introduced.  Under  the  specious  name  of  reform,  and 
in  professed  obedience  to  a  constitutional  provision  looking  only  to  the 
modes  of  practice,  all  the  divisions  under  which  legal  rights  and  remedies 
had  been  arranged,  and  the  whole  nomenclature  of  legal  science,  as  learned 
and  practiced  in  this  court,  have  been  abolished.  The  ancient  simplicity  of 
the  common  law  has  been  made  to  give  place  to  a  system  in  which  every  case 
is  made  a  special  one;  and  the  ancient  and  established  principles  of  juris¬ 
prudence  illustrated  and  enforced  in  the  series  of  adjudications  of  which  this 
volume  is  the  concluding  portion,  can  now  be  found  applied  only  by  approx¬ 
imation,  and  a  series  of  elective  affinity,  as  tedious  in  its  operation  as  it 
must  be  uncertain  and  fluctuating  in  its  result.” 

Prof.  Tyler,  in  his  edition  of  “Stephens  on  Pleading,”  remarks  that  “the 
love  of  innovation  carried  its  abolition  in  New  York,  and  that  other  States 
have  followed  in  this  barbaric  empiricism.” 
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tice  was  a  jealous  God,  deaf  to  the  entreaties  of  her  suitors, 
unless  they  prayed  according  to  established  forms.”  “The 
most  skilful  pleader  was  he  who  most  deceitfully  and  ingeni¬ 
ously  concealed  from  his  adversary,  until  the  moment  of  trial,  all 
suggestions  of  the  real  nature  of  the  action.”  Many  a  suit  was 
decided  and  many  a  suitor  was  ruined  upon  the  pleadings  and 
against  the  merits.  Slight  variance  between  pleadings  and 
proofs  was  fatal.  The  lawyers  got  pay  in  proportion  to  the 
extent  of  the  web  of  words  which  they  spun.  It  is  questionable 
that  the  old  science  of  pleading  did  much  to  defeat  justice,  to 
render  lawyers  hateful  to  the  community,  and  to  bring  the 
courts  into  disrepute. 

However,  while  the  Legislature  tried  to  meet  some  of  the 
objections  of  the  jurists  and  lawyers,  the  new  Code  of  Pro¬ 
cedure  eventually  came  into  effect  and  proved  to  be  simpler 
than  those  who  had  protested  had  ever  supposed  it  would.27a 
As  years  went  by  it  was  made  more  complicated  by  the  many 
legislative  interferences  it  had  to  endure. 

The  new  plan  of  operating  an  enlarged  Supreme  Court  did 
not,  however,  prove  quite  satisfactory.  Fault  was  found  with 
the  existence  of  eight  independent  and  equal  branches — the 
General  Term —  of  the  Supreme  Court.  There  was  no  co¬ 
ordination  ;  no  central  administrative  control ;  hence  it  was 
not  unusual  to  find  that  the  decisions  of  the  eight  separate 
courts  clashed  deploraby.  There  were  frequent  discordant 
and  inconsistent  opinions.  Not  only  did  these  bring  “justice 
into  ridicule,”  but  appeals  accumulated,  seriously  overcrowd¬ 
ing  the  calendar  of  the  higher  court,  and  bringing  expense 
and  vexation  to  the  suitor.  Moreover,  the  general  inclination 
was  to  yield  little  respect — far  from  the  meed  each  deserved: — 
to  the  decisions  of  a  court  which  seemed  to  be  only  an  eighth 
of  a  court.  So  the  division  of  the  State  into  eight  judicial 

27a.  The  commissioners  appointed  to  codify  the  entire  law — consisting 
finally  of  David  Dudley  Field,  William  Curtis  Noyes  and  Alexander  W. 
Bradford — reported,  in  1865,  a  Civil  Code,  a  Penal  Code  and  a  Code  of 
Criminal  Procedure,  thus  forming,  with  the  Code  of  Procedure  a  com¬ 
plete  written  system  of  law.  None  of  these  were  adopted  under  the  Consti¬ 
tution  of  1846,  except  the  Code  of  Procedure. 
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districts28  was  a  failure,  so  far  as  the  operation  of  the  General 
terms  of  the  Supreme  Court  within  them  between  1847  and 
1870  goes. 

The  situation  was  remedied  in  1870,  though  the  eight 
judicial  districts  were  preserved.  The  many  changes  pro¬ 
vided  by  the  revised  Judiciary  Article  of  1869'  have  been  amply 
stated  in  Chapter  XXXI,  which  reviews  the  Constitutional 
Convention  of  1867.  So  far  as  it  affected  the  General  Terms 
of  the  Supreme  Court,  the  provisions  of  the  new  judiciary 
article  abolished  four  of  the  General  Terms.  The  State  was 
divided  into  four  judicial  departments,  embracing  the  fol¬ 
lowing  judicial  districts :  First  Department,  the  city  and 
county  of  New  York,  being  the  First  Judicial  District;  Sec¬ 
ond  Department,  the  counties  of  the  Second  Judicial  District; 
Third  Department,  the  counties  of  the  Third,  Fourth  and 
Fifth  Judicial  districts;  Fourth  Department,  the  counties  of 
the  Sixth,  Seventh  and  Eighth  Judicial  districts.29  In  each  of 
these  four  departments  a  General  Term  was  organized.  Each 
was  composed  of  a  presiding  justice  and  two  associate  jus¬ 
tices,  who  were  selected  and  designated  by  the  Governor  from 
the  whole  Supreme  Court  bench  of  the  State.  The  presiding 
justice  thus  designated  served  during  his  judicial  term,  and 

28.  Judicial  Districts,  1847-1870 : 

First — City  and  County  of  New  York. 

Second — Counties  of  Richmond,  Suffolk,  Queens,  Kings,  Westchester, 
Orange,  Rockland,  Putnam,  Dutchess. 

Third — Counties  of  Columbia,  Sullivan,  Ulster,  Greene,  Albany,  Scho¬ 
harie  and  Rensselaer. 

Fourth — Counties  of  Warren,  Saratoga,  Washington,  Essex,  Franklin, 
St.  Lawrence,  Clinton,  Montgomery,  Hamilton,  Fulton  and  Schenectady. 

Fifth — Counties  of  Onondaga,  Oneida,  Oswego,  Herkimer,  Jefferson  and 
Lewis. 

Sixth — Counties  of  Otsego,  Delaware,  Madison,  Chenango,  Broome, 
Tioga,  Chemung,  Tompkins,  Cortland  and  Schuyler. 

Seventh — Counties  of  Livingston,  Wayne,  Seneca,  Yates,  Ontario, 
Steuben,  Monroe  and  Cayuga. 

Eighth — Counties  of  Erie,  Chautauqua,  Cattaraugus,  Orleans,  Niagara, 
Genesee,  Alleghany  and  Wyoming. 

29.  On  June  1,  1884,  the  Fifth  Department  was  created,  composed  of  the 
counties  of  the  Seventh  and  Eighth  Judicial  Districts. 
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associate  justices  held  office  for  five  years,  unless  their  Su¬ 
preme  Court  terms  expired  sooner.  General  Terms  were  to 
be  held  once  in  each  year  in  each  department.  The  General 
Term  thus  created  had  jurisdiction  to  hear  and  determine 
appeals  from  the  judgments  and  orders  of  the  Circuit  Courts; 
from  Special  Terms  of  the  Supreme  Court;  from  the  Courts 
of  Oyer  and  Terminer,  and  also  from  the  county  courts  within 
the  department,  except  the  First,  which  had  a  special  status, 
as  to  county  court.  Appeals  from  the  General  Terms  lay 
to  the  Court  of  Appeals ;  in  excepted  classes,  however,  the 
General  Term  was  the  court  of  final  resort  in  many  cases. 

This  appellate  branch  of  the  Supreme  Court  was  organ¬ 
ized  by  Chapter  409  of  the  Laws  of  1870,  and  its  existence 
terminated  with  the  year  1895,  after  which  its  functions  were 
performed  by  the  Appellate  Divisions  of  the  Supreme  Court, 
as  at  present.  The  bench  of  the  General  Term  was  the  aspi¬ 
ration  of  the  abler  jurists  of  the  Supreme  Court;  and  as  a 
whole,  it  should  be  regarded  as  composed  of  the  most  ex¬ 
perienced  judges  of  the  Supreme  Court  of  the  period.  The 
extended  terms  of  the  Supreme  Court  justices,  first  for  eight 
years  and  subsequently  to  fourteen  years,  did  not  detract 
from  the  ability  or  strength  of  the  General  Term  bench  be¬ 
cause  it  became  the  settled  judicial  policy  of  the  State  to  re¬ 
tain  on  that  appellate  bench  men  of  recognized  judicial  fitness 
and  ability  for  long  periods.  A  justice  who  went  to  the  Gen¬ 
eral  Term  bench  sat  there,  as  a  rule,  until  the  end  of  his 
term,  and,  if  reelected,  was  more  than  likely  to  be  redesig¬ 
nated  ;  in  fact,  it  became  almost  unwritten  law,  and  most  Gov¬ 
ernors  looked  upon  it  as  the  will  of  the  electorate  that  a  re¬ 
elected  General  Term  justice  should  be  reassigned. 

During  the  quarter  century  of  existence  of  this  branch  of 
the  Supreme  Court,  only  forty-five  jurists  were  designated 
to  it,  notwithstanding  that  it  was  a  bench  of  twelve  and 
latterly  fifteen  members.  Seventeen  served  as  presiding  jus- 
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tice :  Three  in  the  First  Department,  two  in  the  Second,  three 
in  the  Third,  seven  in  the  Fourth  and  three  in  the  Fifth  in 
twenty-five  years.  Hon.  Joseph  F.  Barnard  served  as  presid¬ 
ing  justice  (of  the  Second  Department)  for  twenty-three 
years,  no  other  justice  equalling  this;  Presiding  Justice 
Learned  served  in  the  Third  Department  for  sixteen  years 
(1876-1891);  Justice  Noah  Davis  was  on  the  General  Term 
bench  for  fourteen  years ;  Justice  Charles  H.  van  Brunt  was 
presiding  justice  of  the  First  Department  from  1887  until  it 
was  abolished  in  1895.  Later  he  was  reassigned  to  the  Ap¬ 
pellate  Division,  remaining  presiding  justice  of  it  until  1905. 
Joseph  Mullins  was  presiding  justice  of  the  Fourth  Depart¬ 
ment  from  1870  to  1880,  eleven  years;  James  C.  Smith  sat  in 
the  Fourth  and  Fifth  Departments  from  1877  until  1888. 
Some  of  the  justices  served  on  General  Term  for  nearly  the 
whole  of  their  judicial  careers.  John  R.  Brady  served  from 
1873  until  his  death  in  1891 ;  Charles  Daniels,  from  January  1, 
1874,  until  1895,  and  later,  until  1902,  on  the  Appellate  Di¬ 
vision  bench.  Justice  Jackson  O.  Dykman  sat  in  the  Second 
Department  for  twenty  years,  from  1876;  Calvin  E.  Pratt 
served  from  January,  1884,  until  December,  1895;  Augustus 
Bockes  served  in  the  Third  Department  for  about  fifteen 
years  (1874-1888);  John  L.  Talbott,  for  about  as  long  in  the 
Fourth  Department,  part  of  the  time  as  presiding  justice.  A 
complete  list  of  the  whole  of  the  General  Term  bench,  1870 
to  1895,  is  at  foot.30  Those  who  are  familiar  with  the  courts 

30.  Justices  of  the  General  Terms  of  the  Supreme  Court,  18/0-1893: 
First  Department — Presiding  Justices:  Daniel  P.  Ingraham,  1870-73 ; 
Noah  Davis,  1874-1886;  Charles  H.  van  Brunt,  1887-1895. 

Associate  Justices:  Albert  Cardozo,  1870-72;  George  G.  Barnard, 
1870-72;  John  R.  Brady,  1873-91 ;  Noah  Davis,  1873;  Charles  Daniels, 
1874-91;  George  C.  Barrett,  1880  and  1892-93;  Willard  Bartlett,  1887-90; 
Morgan  J.  O’Brien,  1892-95;  David  L.  Follett,  1893-94;  Alton  B.  Parker, 

1894-95. 

Second  Department — Presiding  Justices:  Joseph  F.  Barnard,  1870-1893; 
Charles  F.  Brown.  1894  and  1895. 

Associate  Justices:  Jasper  W.  Gilbert,  1870-73,  1876-83;  Abraham  B. 
Tappan,  1870-75 ;  John  L  Talcott,  1874-75;  Jackson  O.  Dykman,  1876-95; 
Calvin  E.  Pratt,  1884-95. 
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of  that  period  will  recognize  in  the  list  the  names  of  some  of 
New  York’s  greatest  jurists  of  that  generation. 

The  Constitution  of  1894  abolished  the  General  Terms  and 
rearranged  the  judicial  departments.  The  State  was  divided 
into  four  departments,31  in  each  of  which  the  functions  of  the 
General  Term  were  to  be  performed  by  a  new  appellate 
branch  of  the  Supreme  Court,  known  as  Appellate  Divisions. 
Each  of  the  four  Appellate  Divisions  was  to  consist  of  a  pre¬ 
siding  justice  and  four  associate  justices,  excepting  that  the 
larger  requirements  of  the  First  Department  were  to  be  met 
by  a  presiding  justice  and  six  associates,  only  five  to  sit  in 
court  at  one  time.  The  offices  were  filled  in  the  same  manner 
as  formerly,  i.  e.,  by  designation  by  the  Governor.  And  the 
underlying  conditions  that  governed  the  appointments,  the 
repute  of  the  designate  as  a  jurist,  and  so  forth,  were  much 
as  they  were  under  the  General  Terms.  At  foot  is  the  roster 
of  the  Appellate  Divisions  from  1896  to  1924.32 


Third  Department — Presiding  Justices:  Theodore  Miller,  1870-75 ; 
William  L.  Learned,  1876-91 ;  Stephen  L.  Mayham,  1892-95. 

Associate  Justices:  Platt  Potter,  1870-75;  John  M.  Parker,  1870-73; 
Augustus  Bockes,  1874-88;  Douglass  Boardman,  1876-84;  Judson  S.  Landon, 
1885-91;  Charles  R.  Ingalls,  1888-90;  Stephen  L.  Mayham,  1891-95;  John  R. 
Putnam,  1892-95 ;  D.  Cady  Herrick,  1892-95. 

Fourth  Department — Presiding  Justices:  Joseph  Mullin,  1870-80;  John 
L.  Talcott,  1881-82;  James  C.  Smith,  1883;  George  A.  Hardin,  1884-95. 

Associate  Justices:  Thomas  A.  Johnson,  1870-72;  John  L.  Talcott, 
1870-73,  1876-80,  1883;  E.  Darwin  Smith,  1873-76,  1883;  Jasper  W.  Gilbert, 
1874-75;  James  C.  Smith,  1877-82;  George  A.  Hardin,  1881-82;  Douglass 
Boaidman,  1884-86;  David  L.  Follett,  1884-86;  Celora  E.  Martin,  1887-95; 
Milton  H.  Merwin,  1887-95. 

Fifth  Department — Presiding  Justices:  James  C.  Smith,  1885-87;  George 
Barker,  1888-89;  Charles  C.  Dwight,  1890-95. 

Associate  Justices:  George  Barker,  1885-87;  George  B.  Bradley,  1885- 
88,  1893-98;  Charles  C.  Dwight,  1888-89;  Albert  Haight,  1888,  1893-94; 
Francis  Macomber,  1889-92;  Thomas  Corlett,  1890-91;  Loran  L.  Lewis, 
1892  and  1895;  Hamilton  Ward,  1895. 

31.  Judicial  Departments  Under  Constitution  of  1894 — First  Department 
comprises  County  of  New  York;  Second  Department  comprises  the  2nd  and 
9th  Judicial  Districts;  Third  Department  comprises  the  3rd,  4th  and  6th 
Judicial  Districts;  Fourth  Department  comprises  the  5th,  7th  and  8th  Ju¬ 
dicial  Districts. 

32.  Appellate  Divisions  of  Supreme  Court,  1895-1924: 

First  Department — Presiding  Justices:  Charles  H.  van  Brunt,  1895; 
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It  is  hardly  necessary  here  to  trace  the  development  of  the 
Supreme  Court  under  the  Constitution  of  1894,  the  provisions 
of  which  still  govern  it ;  the  functions,  expansions  and  plans 
of  and  for  the  Supreme  Court  are  sufficiently  stated  in  earlier 
chapters  of  constitutional  history,  particularly  in  Chapter 
XXXIII,  the  Constitution  of  1894;  Chapter  XXXIV,  the 
Constitutional  Convention  of  1915;  Chapter  XXXV,  the  ex¬ 
isting  Constitution;  and  Chapter  XXXVI,  the  Judiciary  Bill 
of  1925.  The  Convention  of  1915  recommended  an  enlarged 
Appellate  Division,  in  the  First  and  Second  Departments, 
where  the  volume  of  work  accomplished  was  astounding. 
The  convention  also  wished  to  more  clearly  establish  the  ju¬ 
dicial  functions  of  the  Court  of  Appeals  and  the  Appellate 
Divisions  of  the  Supreme  Court,  and  “prevent  the  impairment 
of  the  line  of  demarcation  between  the  general  appellate 
courts  and  the  Court  of  Appeals. '*  Its  recommendations  were 


redesignated,  1897;  Morgan  J.  O’Brien,  1905;  Edward  Patterson,  1906; 
George  L.  Ingraham,  1910;  John  Proctor  Clarke,  1916. 

Associate  Justices:  George  C.  Barrett,  1895;  George  L.  Ingraham,  1895; 
Edward  Patterson,  1895;  Morgan  J.  O’Brien,  1895;  Charles  C.  Dwight, 
1895;  Pardon  C.  Williams,  1895;  William  Rumsey,  1895;  Alton  B.  Parker, 
1897;  Chester  B.  McLaughlin,  1897;  George  C.  Barrett,  redesignated,  1899; 
Edward  W.  Hatch,  1900;  George  L.  Ingraham,  Edward  Patterson  and  Mor¬ 
gan  J.  O’Brien,  redesignated  in  1901  ;  Frank  C.  Laughlin,  1901 ;  Chester  B. 
McLaughlin,  redesignated  1902 ;  Edward  W.  Hatch,  redesignated  in  1905 ; 
John  Proctor  Clarke,  1905;  James  W.  Houghton,  1905;  George  L.  Ingra¬ 
ham  and  Edward  Patterson,  redesignated  in  1905,  also  Frank  B.  McLaugh¬ 
lin,  in  1906;  Francis  M.  Scott,  1906;  John  S.  Lambert,  temporary  designa¬ 
tion,  1906;  Chester  B.  McLaughlin,  redesignated  in  1907  and  1909;  Frank 
C.  Laughlin,  redesignated  in  1909;  Victor  J.  Dowling,  1910;  Nathan  L.  Mil¬ 
ler,  1910;  John  Proctor  Clarke,  redesig,  1911;  Francis  M.  Scott,  redes.  1912; 
Henry  D.  Hotchkiss,  1913;  Chester  B.  McLaughlin,  redes.  1914;  Frank  B. 
Laughlin,  redes.  1914;  Victor  J.  Dowling,  redes.  1915;  Walter  Lloyd  Smith, 
1916;  Francis  M.  Scott,  redes.  1917;  Alfred  R.  Page,  1917;  Vernon  M. 
Davis,  1917;  Clarence  J.  Shearn,  1917;  Edgar  S.  K.  Merrill,  1919;  Frank 
C.  Laughlin,  redes.  1919;  Victor  J.  Dowling,  redes.  1920;  Eugene  A.  Phil- 
bin,  1920;  Walter  Lloyd  Smith,  redes.  1921;  Samuel  Greenbaum,  1921; 
Alfred  R.  Page,  redes.  1922,  resigned  May  7,  1923;  Edward  R.  Finch,  1923; 
John  V.  McAvoy,  1923 ;  Francis  Martin,  1923 ;  Edgar  S.  K.  Merrill,  redes. 
1924;  William  P.  Burr,  1925. 

Second  Department — Presiding  Justices:  Charles  F.  Brown,  1895; 
William  W.  Goodrich,  1897;  Michael  H.  Hirschberg,  1903;  Almet  F.  Jenks, 
1911;  Abel  E.  Blackmar,  1921;  William  J.  Kelly,  1923. 
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not  adopted,  but  the  same  purpose  underlay  the  recommen¬ 
dations  of  the  Judiciary  Constitutional  Convention  of  1921, 
the  report  of  which  body  to  the  Legislature  was  the  basis  of 
the  Cole  Judiciary  Bill  of  1925. 

Of  course,  alteration  or  reorganization  of  the  judicial  sys¬ 
tem  does  not  mean  that  the  State  is  dissatisfied  with  the  ser¬ 
vice,  the  personal  efficiency  and  probity  of  the  bench.  Far 
from  it.  There  is  abundant  testimony  that  New  York  jurists, 
as  a  whole,  are  among  the  most  upright,  self-sacrificing,  sin¬ 
cere,  earnest  and  capable  public  servants  of  the  State,  men 
whose  lives  are  devoted — regardless  of  monetary  compensa¬ 
tion — to  the  vital  purpose  of  maintaining  respect  for  law  and 
order,  and  of  protecting  the  rights  of  all  men,  rich  and  poor, 
who  are  within  their  jurisdiction.  Under  the  appointive  sys¬ 
tem  the  decisions  of  the  Supreme  Court  of  New  York  gained 
international  attention;  its  great  jurists  were  universally 
respected  outside  the  State,  where  merit  could  be  judged  on 
scales  that  were  not  held  down  by  political  bias.  And 


Associate  Justices :  Edgar  M.  Cullen,  1895 ;  Calvin  E.  Pratt,  1895 ; 
Willard  Bartlett,  1895;  Edward  W.  Hatch,  1896;  George  B.  Bradley,  1896; 
Willard  Bartlett,  redesignated,  1897;  John  Woodward,  1897;  Michael  H. 
Hirschberg,  1900;  Almet  F.  Jenks,  1900;  Albert  H.  Sewell,  temporary  desig¬ 
nation,  1901;  Warren  B.  Hooker,  temporary,  1902;  Willard  Bartlett,  re¬ 
designated,  1902;  John  Woodward,  redesignated,  1902;  Warren  B.  Hooker, 
1903;  Adelbert  P.  Rich,  temporary,  1904;  Nathan  L.  Miller,  temporary, 
1904;  Almet  F.  Jenks,  redesignated,  1905;  William  J.  Gaynor,  1906;  redesig¬ 
nated  1908;  John  Woodward,  redesignated  1908;  Joseph  A.  Burr,  1908; 
Edward  B.  Thomas,  1909;  William  J.  Carr,  1910;  Michael  H.  Hirschberg, 
1911 ;  Adelbert  P.  Rich,  1909;  John  Woodward,  redes.  1913;  Joseph  A.  Burr, 
redes.  1913;  Luke  D.  Stapleton,  1914;  Harrington  Putnam,  1914;  Edward 
B.  Thomas,  redes.  1914;  William  J.  Carr,  redes.  1915;  Adelbert  P.  Rich, 
redes.  1914;  Isaac  N.  Mills,  1916;  Abel  E.  Blackmar,  1918;  William  J. 
Kelly,  1918;  Adelbert  P.  Rich,  redes.  1919;  Walter  H.  Jaycox,  1919;  Har¬ 
rington  Putnam,  redes.  1919;  David  F.  Manning,  1921;  Charles  H.  Kelby, 
1922;  J.  Addison  Young,  temp.,  Jan.  1,  1922;  Isaac  M.  Kapper,  temp.,  Jan. 
8,  1923;  Adelbert  P.  Rich,  redes.  1924;  Walter  H.  Jaycox,  1924. 

Third  Department — Presiding  Justices:  Charles  E.  Parker,  1895;  re¬ 
designated,  1901;  Walter  Lloyd  Smith,  1907;  John  M.  Kellogg,  1916;  Aaron 
V.  S.  Cochrane,  1922. 

Associate  Justices:  D.  Cady  Herrick,  1895;  Judson  S.  Landon,  1895; 
John  R.  Putnam,  1895 ;  Milton  H.  Merwin,  1895 ;  Samuel  Edwards,  tem¬ 
porary,  1896;  S.  Alonzo  Kellogg,  temporary,  1899;  Walter  Lloyd  Smith, 
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although  the  elective  system  brings  the  judges  at  stated  times 
before  the  electorate,  and  in  that  way  gives  some  basis  of 
argument  for  those  who  oppose  the  elective  system  of  filling 
judicial  office,  the  judicial  history  of  New  York  State  during 
the  last  seventy-five  years  is  emphatic  answer  of  the  charge 
that  political  expediency  in  any  way  enters  into  judicial  find¬ 
ings  in  this  State.  The  Constitutional  Convention  of  1921 
was  composed  wholly  of  lawyers,  and  included  some  of  the 
greatest  lawyers  of  the  State.  In  their  report  to  the  Legis¬ 
lature  they  refer  to  the  Supreme  Court  as  ‘'the  great  historic 
judicial  tribunal  of  the  State.”  As  to  the  elective  system, 
the  convention  reported  that  it  “was  not  prepared  to  suggest 
that  the  practical  experience  of  the  State  during  the  past 
three-quarters  of  a  century  under  the  elective  system  had  not 
been  satisfactory,  and  had  not  resulted  in  the  selection  of 
scholarly,  competent,  industrious,  impartial,  and  incurrupt- 
ible  judges.  On  the  contrary,  the  record  of  the  judiciary  of 


1899;  S.  Alonzo  Kellogg,  1900;  Samuel  Edwards,  1900;  Emory  A.  Chase, 
1901;  Edgar  L.  Fursman,  1901;  Alden  Chester,  1902;  Walter  Lloyd  Smith, 
redesignated,  1902;  George  F.  Lyon,  temporary,  1903;  James  W.  Houghton, 
1903;  John  M.  Kellogg,  1905;  Aaron  V.  S.  Cochrane,  1905;  Albert  H. 
Sewell,  1907;  Henry  B.  Coman,  temporary,  1907;  Alden  Chester,  redesig¬ 
nated,  1907;  James  W.  Houghton,  1909;  John  M.  Kellogg,  redes.  1911; 
James  A.  Betts,  1911;  Albert  H.  Sewell,  redes.  1912;  Wesley  O.  Howard, 
1913;  George  F.  Lyon,  1913;  John  Woodward,  1914;  Aaron  V.  S.  Coch¬ 
rane,  1916;  George  F.  Lyon,  redes.  1918;  Henry  T.  Kellogg,  1918  (Acting 
Presiding  Justice  in  1922)  ;  John  S.  Woodward,  redes.  1919;  Charles  C.  van 
Kirk,  1921;  Michael  H.  Kiley,  1921  (died  May  19,  1923)  ;  Harold  J.  Hin- 
man,  1922;  Gilbert  D.  B.  Hasbrouck,  temp.,  1922-24;  George  McCann,  vice 
Kiley,  deceased,  apptd.  Aug.  1,  1923. 

Fourth  Department — Presiding  Justices:  George  A.  Hardin,  1895; 
William  H.  Adams,  1899;  Peter  B.  McLennan,  1903;  redesignated  1907; 
Frederick  W.  Kruse,  1914;  Irving  G.  Hubbs,  1923. 

Associate  Justices:  William  Rumsey,  1895;  David  L.  Follett,  1895; 
William  H.  Adams,  1895;  Manley  C.  Green,  1895;  Hamilton  Ward,  1896; 
Peter  B.  McLennon,  1898;  Alfred  Spring,  1899;  Edwin  A.  Nash,  temporary, 
1899;  Walter  Lloyd  Smith,  1899;  Frank  C.  Laughlin,  1900;  Pardon  C. 
Williams,  1900;  William  Rumsey,  redesignated,  1901;  Frank  H.  Hiscock. 
1901 ;  John  M.  Davy,  temporary,  1901 ;  Edwin  A.  Nash,  temporary,  1902  and 
1903;  Martin  L.  Stover,  1903;  Alfred  Spring,  redesignated  1903;  Pardon 
C.  Williams,  redesignated  1905;  Edwin  A.  Nash,  1905;  Frederick  W.  Kruse, 
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the  State  seemed  to  the  members  of  the  convention,  all  of 
whom  are  lawyers  and  have  devoted  their  lives  to  the  science 
of  law  and  its  practical  application,  to  be  commendable  and 
such  as  should  be  generally  satisfactory  to  the  people  of  the 
State.”  This  authoritative  testimony  may  be  strengthened 
by  the  realization  that  most  of  the  capable  jurists  would  have 
been  able  to  earn  far  more  than  their  judicial  stipend  if  they 
had  remained  in  private  practice  of  law.  Public  service  en¬ 
tails  self-sacrifice ;  it  demands  the  highest  grade  of  service, 
but  generally  puts  compensation  on  a  short-weight  scale. 


1906;  James  W.  Robson,  1907;  Alfred  Spring,  redesignated  1909;  Pardon 
C.  Williams,  redesignated  1909;  Nathaniel  Foote,  1912;  Frederick  W. 
Kruse,  redes.  1911;  James  A.  Robson,  redes.  1912;  John  S.  Lambert,  1913; 
Edgar  S.  K.  Merrill,  1914;  Nathaniel  Foote,  redes.  1917;  Pascal  C.  J.  de 
Angelis,  1917;  John  S.  Lambert,  redes.  1918;  Irving  G.  Hubbs,  1919; 
William  W.  Clark,  1920;  Rowland  W.  Davis,  1921;  Charles  B.  Sears,  1922; 
Leonard  C.  Crouch,  1923;  Harry  L.  Taylor,  temp,  desig.,  Aug.  22,  1924. 


CHAPTER  XXXIX. 

THE  COURT  OF  CHANCERY. 

The  Court  of  Chancery,  which  was  probably  the  most 
obnoxious  of  the  Crown  courts  in  provincial  days  and  the  one 
so  regularly  condemned  by  resolution  in  the  provincial  As¬ 
sembly,  was  deemed,  by  the  framers  of  the  State  Constitution, 
to  be  one  of  the  necessary  institutions.  A  State  Court  of 
Chancery  was  not  specifically  authorized  by  the  Constitution 
of  1 777,  but  the  court  was  recognized  as  existent,  and  Robert 
R.  Livingston  (2)  was  appointed  to  the  office  of  chancellor. 
Provision  for  his  salary  was  made,  and  it  was  provided  that 
the  chancellor  should  hold  no  other  office,  save  that  of  Dele¬ 
gate  to  the  General  Congress  upon  special  occasions.  In 
May,  1788,  the  court  was  reorganized  by  the  Convention  of 
Representatives  of  the  State  of  New  York.  Masters  and 
examiners  were  appointed  by  the  Council  of  Appointment, 
and  registers  and  clerks  by  the  chancellor.  Johnson,  in  his 
preface  to  the  first  volume  of  his  “Chancery  Reports,”  says 
that  little  business  was  transacted  in  the  Court  of  Chancery 
prior  to  its  organization  in  March,  1778,  but  Justice  Charles 
H.  Truax,  in  his  researches,  as  stated  in  his  paper,  “Judicial 
Organization  and  Legal  Administration  of  New  York,  From 
1776  to  the  Constitution  of  1846,”  found  a  book  of  Chancery 
Minutes,  covering  four  years  from  June,  1785  ;x  and  he  also 

Chapter  XXXIX,  a  brief  sketch  of  the  “Court  of  Chancery,  is  drawn 
from  Justice  Charles  H.  Truax’s  “Judicial  Organization  and  Legal  Ad¬ 
ministration  From  1776  to  the  the  Constitution  of  1846”;  Proctor’s  “First 
Trial  Term  in  the  Old  Court  of  Chancery,”  “Albany  Law  Journal,”  1892; 
Jefferson’s  “Letters”;  Irving  Browne,  in  “Public  Service  of  the  State  of 
New  York”;  “Am.  Bar  Assn,  Jnl,”  Dec.,  1924,  “Presentation  of  Kent 
Memorial  Tablet,”  “New  York  Civil  List,”  1888;  and  official  records. 

1.  The  earliest  record  relating  to  the  Court  of  Chancery  that  I  can 
find  is  the  book  of  “Chancery  Minutes,  June,  1785,  to  April,  1789.”  The 
court  was  held  at  the  City  Hall  in  the  City  of  New  York.  The  first  record 
is  dated  June  10,  1785,  and  is  in  the  cause  of  Thomas  Vardill  vs.  Lambert 
Moore.  Mr.  Lewis  appeared  for  the  “complainant,”  and  Mr.  Troup  for  the 
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found  one  book  of  records  prior  to  the  Revolution,  giving  the 
minutes  of  the  provincial  Court  of  Chancery  from  April  5, 
1770,  to  January  9,  1776.  The  last  entry  in  this  book  is  of  an 
application  made  before  “His  Excellency  William  Tryon,  Esq., 
Captain-General  and  Governor  in  Chief  in  and  over  the  Prov¬ 
ince  of  New  York  and  the  Territory  depending  thereon  in 
America,  Chancellor  and  Vice-Admiral  of  the  same”  for  the 
appointment  of  a  guardian  for  two  infants,  on  the  9th  day  of 
January,  1776.  Justice  Truax  was  of  the  opinion  that  no 
chancery  business  was  transacted  during  the  Revolution ;  in 
any  case  what  court  records  there  were  of  New  York  City  dur¬ 
ing  the  period  of  its  occupation  by  British  troops  (September 
16,  1776,  to  November  25,  1783)  were  carried  away  by  the 
British  when  they  left.  And  Judge  Truax  did  not  think  that 
our  first  Chancellor  Livingston,  could  have  done  much  court 
work  prior  to  the  evacuation,  because  of  the  condition  of  the 
country,  and  also  because  much  of  his  time  was  occupied  by 
other  public  responsibilities.  For  instance,  he  was  secretary 
of  foreign  affairs  for  the  United  States  in  1781-83.  There  was 
little  difference  in  the  business  of  the  provincial  and  State 
Courts  of  Chancery  apparently,  so  far  as  can  be  judged  by  the 

defendant.  In  the  next  cause  Mr.  B.  Livingston  appeared  for  one  side  and 
Mr.  Hamilton  for  the  other.  Six  matters  came  before  the  court  on  that 
day.  The  counsel  that  appeared,  besides  those  mentioned  above,  were  Mr. 
Cozine  and  Mr.  Dunscomb ;  Mr.  Burr  had  a  cause  in  court  the  next  day. 
On  the  28th  of  June,  the  court  was  held  at  Clarmont,  Manor  of  Livingston. 
On  the  28th  and  29th  days  of  July  it  was  held  in  the  court  house  in  the 
City  of  Albany,  where  Mr.  Lansing,  Mr.  Cook,  Mr.  B.  Livingston,  Mr. 
Troup,  Mr.  Lush,  Mr.  Benson,  Mr.  Burr,  and  Mr.  Lewis  appeared  as  coun¬ 
sel.  On  the  17th  day  of  August  court  was  again  held  at  Clarmont,  but  it 
was  back  in  New  York  on  the  1st  of  October,  on  which  day  the  only  busi¬ 
ness  transacted  was  a  motion  by  Mr.  Lewis,  of  counsel  for  complainant  in 
the  cause  of  Connor  vs.  Smith  that  “publication  pass”  on  the  ’th  day  of 
October,  and  Mr.  B.  Livingston,  of  counsel  for  defendant,  consenting,  the 
motion  was  granted.  On  the  nth  day  of  November,  1785,  it  was  ordered 
that  Mr.  Edward  Livingston,  one  of  the  attorneys  of  the  Supreme  Court,  be 
examined  by  Mr.  Lewis  and  Mr.  Livingston  as  to  his  qualifications  for  ad¬ 
mission  as  a  solicitor  in  chancery.  On  the  24th  day  of  April,  1786,  they 
reported  that  they  had  examined  him  and  found  him  of  sufficient  ability  to 
practice  as  a  solicitor  and  counsel  in  the  court,  and  he  was  accordingly  ad¬ 
mitted  as  such.  On  the  7th  day  of  December,  1785,  at  a  court  of  chan- 
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two  minute  books  to  which  reference  has  been  made ;  “most  of 
it  related  to  infants  and  lunatics.” 

Under  the  title  “First  Trial  Term  in  the  Old  Court  of 
Chancery  of  the  State  of  New  York,”  Mr.  L.  B.  Proctor  con¬ 
tributed  an  article  to  the  “Albany  Law  Journal”  in  1892, 2  re¬ 
viewing  a  term  of  this  court  held  in  the  old  Albany  City  Hall, 
or  Stadt  Huys,  on  July  25,  1786.  He  writes :  “On  that  day  and 
in  that  hall  the  Court  of  Chancery  of  the  State  of  New  York 
was  opened  for  the  first  time,  in  Albany,  under  the  Constitu¬ 
tion  of  1777.”  Robert  R.  Livingston  presided,  and  there  was 
“a  large  assemblage  of  learned  and  distinguished  lawyers  in 
attendance.”  He  quotes  a  letter  from  Thomas  Jefferson  to 
John  Adams,  in  which  the  former  gives  his  opinion  of  our 
first  chancellor,  Robert  R.  Livingston,  as  a  man  who  “is  in 
every  sense  of  the  word  a  wise,  good  and  great  man,  one  of  the 
ablest  of  our  American  statesmen.  Nothing  that  he  writes  or 
does  seems  to  cost  him  any  effort,  yet  there  is  beauty,  power 
and  practicability  in  all  his  intellectual  productions.  It  is  not 
a  power  that  awes ;  it  is  gentle,  unpretending,  but  resistless.” 
New  York  was  fortunate  in  having  as  its  chancellor  a  man  so 
talented  and  so  highly  esteemed  by  the  leading  men  of  the 
republic. 

eery  held  at  the  Chancellor’s  chambers  in  the  city  of  New  York,  the  Chan¬ 
cellor  “ordered  Mr.  John  Lansing  to  transmit  to  the  register  of  the  court  such 
of  the  rules  of  the  court  as  were  in  his  possession,  together  with  all  papers 
belonging  to  the  court.”  A  court  of  chancery  was  held  on  March  17,  1786, 
before  the  Chancellor,  the  Chief  Justice  of  the  Supreme  Court,  Richard 
Morris,  and  John  Sloss  Hobart,  judge.  The  case  of  John  Mansell  et  al.  ads. 
Deborah  Smith  was  before  the  court.  The  entry  in  the  book  is  as  follows : 
“this  day  after  debate  by  Mr.  Burr  and  Mr.  Hamilton  of  counsel  for  defen¬ 
dants,  and  Mr.  B.  Livingston,  of  counsel  for  complainants,  respecting  in¬ 
terest  to  be  allowed  during  the  war,  the  Court  takes  time  to  consider  until 
Friday  next.”  The  same  court  met  on  the  24th  of  March,  and  the  Chancel¬ 
lor,  “after  full  argument  and  mature  deliberation,”  decided  that  there  should 
be  no  allowance  of  interest  from  July  7,  1776,  to  January  1,  1784.  The  cause 
appears  to  have  been  one  to  recover  the  interest  on  a  legacy  of  $1,000  from 
July  7,  1767. — Hon.  Charles  H.  Truax,  in  “History  of  Bench  and  Bar  of 
New  York”  (1897),  Vol.  I,  pp.  108-109. 

2.  Vol.  XLV,  p.  55- 
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Describing  the  opening  of  the  court,  Proctor  writes  : 

Precisely  at  half-past  nine  in  the  morning,  the  City  Hall  bell 
announced  the  arrival  of  the  hour  for  the  courts  to  convene. 
According  to  the  custom  of  the  time,  in  opening  the  terms  of 
courts,  the  Sergeant-at-Arms,  the  Sheriff  of  the  county,  both 
in  full  uniform,  the  Mayor  of  the  city,  and  members  of  the  bar 
waited  on  the  Chancellor  at  his  hotel,  and  in  procession  escorted 
him  to  the  City  Hall.  The  court-room  was  thronged  with  spec¬ 
tators.  Amid  the  most  impressive  silence,  the  Chancellor  took 
his  seat  on  the  bench,  the  crier  made  the  usual  proclamation, 
and  the  first  Court  of  Chancery  under  our  free  government 
opened  for  business. 

It  almost  seems  that  Mr.  Proctor  supposed  that  this  was 
the  first  business  done  by  the  State  Court  of  Chancery,  but,  as 
has  been  stated,  Mr.  Justice  Truax  found  record  of  an  earlier 
court. 

Burr  was  present  at  this  opening  term  in  Albany,  as  an 
opponent  of  Hamilton,  and  they  occupied  the  time  of  the  court 
for  almost  the  entire  day,  in  a  “case  of  great  celebrity,  involv¬ 
ing  considerations  of  the  most  important  character.”  As  to 
these  two  “greatest  of  American  lawyers”  an  eminent  jurist  is 
quoted  as  saying:  “As  a  lawyer  Burr  was  the  equal  of  Hamil¬ 
ton,  as  a  scholar  he  was  his  superior.  As  a  statesman  Hamil¬ 
ton  rose  to  higher  eminence  than  Burr.  Both  had  their  faults 
and  social  frailties.”  On  this  day,  in  Albany,  in  the  case 
brought  by  Philip  Schuyler  against  Henry  Ten  Eyck  and 
others,  to  perpetually  enjoin  Ten  Eyck  and  others  from  build¬ 
ing  a  pier  and  breakwater  at  low  water  mark  on  the  Hudson 
banks,  Hamilton  “rose  to  the  highest  height  of  legal  science 
and  legal  eloquence.”  But  his  eloquence  “was  rather  that  of 
the  parliamentary  orator  and  debater  than  that  of  the  close, 
terse,  well-disciplined  lawyer.”  Burr,  on  the  other  hand,  “sel¬ 
dom  indulged  in  rhetorical  flights.  His  style  was  pure,  simple 
and  severe,  the  vehicle  of  reason  and  logic.”  He  was  success¬ 
ful  in  this  case,  the  chancellor  denying  the  injunction. 

By  Chapter  34  of  the  Laws  of  1779,  the  chancellor  was  pro- 


ALEXANDER  HAMILTON 

virst  Secretary  of  the  Treasury  in  Washington’s  Cabinet,  and  financier  of  fore¬ 
most  ability;  a  prominent  pamphleteer  in  the  agitation  preceding  the  Revolution; 
Captain  in  Continental  Army,  1776;  on  Washington’s  staff,  1777-81;  distinguished 
service  at  Yorktown,  1781;  member  Continental  Congress,  1782-3;  Constitutional 
Convention,  1787;  Commander-in-Chief,  1789.  Mortally  wounded  in  duel  at  Wee- 
hawken,  N.  J.,  July  1  1,  1804.  Born  on  Nevis  Is.,  W.  I.,  Jan.  1  1,  1757  ;  died  at  New  York 
luly  12,  1804.  From  painting  by  John  Trumbull. 
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vided  with  a  salary  of  £400  a  year.  There  were  other  fees, 
which  supplemented  this  meagre  stipend  somewhat.  For  in¬ 
stance,  by  an  act  passed  on  April  18,  1785,  the  chancellor  was 
entitled  to  receive : 

For  the  Seal  to  every  Common  Writ . Three  Shillings 

For  Exemplifications  . Twenty  Shillings 

For  every  Decree . Forty  Shillings 

For  every  Opinion  or  Order,  on  a  Petition  or  Motion.  .  .  . 

. Twenty  Shillings 

For  every  Order  Appointing  a  Guardian . Ten  Shillings 

The  Master  in  Chancery  was  entitled  to  receive: 

For  every  Summons  . Three  Shillings 

For  every  Report  or  Certificate,  made  Pursuant  to  Order 

. Twenty  Shillings 

For  every  Certificate  or  Report,  made  upon  Petition  or 

Motion  . Five  Shillings 

For  Drawing  every  Report  (per  sheet) . One  Shilling 

The  first  rules  relating  to  the  Court  of  Chancery  were  made 
by  Chancellor  Livingston  in  1787,  and  are  to  be  found  in 
Volume  3,  “Minutes  of  Chancery.”  Livingston  served  until 
October,  1891,  when  he  resigned,  having  been  appointed  Min¬ 
ister  to  France.  His  successor,  as  chancellor,  was  John  Lan¬ 
sing,  Jr.,  who  had  been  Chief  Justice  of  the  Supreme  Court, 
and  whose  end  was  so  tragic,  his  disappearance  in  1829  hav¬ 
ing  never  been  solved.  He  was  succeeded  as  chancellor,  in 
October,  1814,  by  James  Kent.  Story  said  that  although  Liv¬ 
ingston  did  much  to  establish  our  Court  of  Equity,  “that  court 
did  not  attain  its  full  maturity  and  masculine  vigor  until 
Chancellor  Kent  brought  to  it  the  fullness  of  his  own  extraor¬ 
dinary  learning,  unconquerable  diligence  and  brilliant  tal¬ 
ents.”  Kent’s  own  testimony,  as  quoted  in  the  “American 
Bar  Association  Journal”  for  December,  1924, 3  was:  “I  took 
the  court  as  if  it  had  been  a  new  institution  and  never  before 

3.  In  the  report  of  the  ceremonies  attending  the  presentation  of  a 
Kent  Memorial  Tablet  by  the  American  Bar  Association  to  the  New  York 
Court  of  Appeals,  pp.  851-854. 
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known  in  the  United  States.  I  had  nothing  to  guide  me,  and 
was  left  at  liberty  to  assume  all  such  English  chancery  power 
and  jurisdiction  as  I  thought  applicable  under  our  Constitu¬ 
tion.”  The  Hon.  Edward  M.  Colie,  whose  address  of  No¬ 
vember  24,  1924,  when  presenting  the  Kent  Memorial  Tablet 
to  the  New  York  Court  of  Appeals  for  the  American  Bar  As¬ 
sociation,  as  reported  in  the  journal  above  referred  to,  said  of 
Kent :  “The  soundness,  wisdom  and  learning  of  his  decisions 
placed  the  equity  system  of  this  State  upon  a  firm  foundation, 
and  the  influence  of  this  great  State,  unsurpassed  by  any 
other  at  that  critical  period,  was  a  potent  factor  in  creating  the 
equity  jurisprudence  of  the  country.  To  play  the  part  Kent 
did  in  establishing  the  common  law  and  the  principles  of 
equity  jurisprudence  required  the  skill  and  qualities  of  a 
statesman.  .  .  .  His  opinions  were  in  many  cases  treatises 
elaborated  to  overcome  the  prejudices  which  he  realized  as 
obstacles  to  his  purpose.  His  discussions  of  the  Civil  Law 
often  were  manifestly  designed  to  soften  the  differences  be¬ 
tween  the  two  systems.” 

In  1823  Kent  reached  the  age  of  sixty  years,  and  though 
still  in  full  physical  and  mental  vigor,  and  without  a  peer  as 
a  jurist,  he  had  to  bow  to  the  constitutional  limitation,  and 
retire  from  the  chancellorship.  His  successor,  Nathan  Sand- 
ford,  served  as  chancellor  until  1826.  Samuel  Jones,  who 
later  became  Chief  Justice  of  the  Superior  Court  of  New  York 
City  (1828-47)  was  appointed  chancellor  in  1826  and  served 
until  1828,  when  Reuben  H.  Walworth  became  chancellor,  the 
last  the  State  was  to  have. 

The  Court  of  Chancery  was  never  popular,  and,  at  the 
time  Walworth  was  appointed  chancellor,  the  office  was  one 
that  most  jurists  avoided.  “It  is  said  that  the  office  was 
offered  to  all  the  judges  of  the  Supreme  Court  and  declined  by 
them,  before  it  was  offered  to  Mr.  Walworth.”4  The  new 

4.  Chancellor  Walworth’s  Address  to  the  Bar,  reads,  in  part :  “In 
assuming  the  duties  of  this  responsible  station,  which  at  some  future  day 


THE  COURT  OF  CHANCERY 


873 


chancellor  himself  seemed  to  be  somewhat  taken  aback.  He 
frankly  admitted  that  he  had  “a  very  limited  knowledge  of 
chancery  law,”  and  in  other  ways  did  not  feel  himself  qualified 
to  take  such  responsibility,  “a  situation  which  has  heretofore 
been  filled  by  the  most  able  and  experienced  members  of  the 
profession.”  These  confessions  he  made  in  an  address  to  the 
bar,  soon  after  being  appointed  chancellor ;  and  it  is  said  that 
Aaron  Burr  promptly  advised  the  chancellor  not  to  publish  his 
address;  “If  the  people  read  it,”  he  said,  “they  will  say  if  you 
knew  you  were  not  qualified,  why  the  devil  did  you  take  the 
office.” 

However,  Chancellor  Walworth  had  good  aid  in  the  ad¬ 
ministration  of  the  Court  of  Chancery.  He  did  not  have  the 
ability  of  Kent,  and  was  not  called  upon  for  as  much,  the  Con¬ 
stitution  of  1821  providing  that  each  Circuit  Judge  should  act 
as  vice-chancellor.  In  1831  the  chancery  business  of  the  First 
Circuit  became  more  than  the  circuit  judge  could  attend  to,  so 
a  separate  vice-chancellorship  was  established  for  that  district, 
and  in  1839  another  was  established  at  Rochester  for  the 
Eighth  Circuit.  Masters  and  examiners  in  chancery  were 
provided  by  the  Constitution  of  1821 ;  also  registers.  It  was 
recorded  that  in  1823  there  were  five  hundred  and  ten  masters 
and  twenty-five  examiners.5 

But  the  Court  of  Chancery  was  doomed  to  pass  away. 
Browne  writes : 

The  people  were  dissatisfied,  as  they  always  had  been,  with 
the  Court  of  Chancery.  It  was  regarded  as  tedious,  costly,  and 
capricious,  and  as  frequently  announcing  a  worse  rule  of  law, 

would  have  been  the  highest  object  of  my  ambition,  permit  me  to  say  that 
the  solicitations  of  my  too  partial  friends  rather  than  my  own  inclination 
or  judgment  have  induced  me  to  consent  to  occupy  it  at  this  time.  Brought 
up  a  farmer  till  the  age  of  seventeen,  deprived  of  all  the  advantages  of  a 
classical  education,  and  with  a  very  limited  knowledge  of  chancery  law,  I  find 
myself,  at  the  age  of  thirty-eight,  suddenly  and  unexpectedly  placed  at  the 
head  of  the  justices  of  the  State,  a  situation  which  has  heretofore  been  filled 
by  the  most  able  and  experienced  members  of  the  profession.” — “History  of 
Bench  and  Bar  of  New  York,”  Vol.  I,  p.  113. 

5.  “Civil  List  of  New  York,”  p  329,  edition  of  1888. 
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while  professing  to  utter  a  higher  and  better,  than  the  common- 
law  courts.  The  extreme  inconvenience  and  the  frequently 
ruinous  consequences  of  the  distinction  between  equitable  and 
legal  remedies  excited  great  hostility.  The  suitor  was  fre¬ 
quently  driven  to  and  fro  between  the  two  courts,  each  insist¬ 
ing  that  the  other  was  his  appropriate  tribunal.  Between  the 
two  stools  of  law  and  equity,  he  came  to  the  ground.  Essaying 
to  enter  the  Temple  of  Justice,  he  was  expelled  for  coming  in 
at  the  wrong  door,  and  frequently  was  utterly  denied  admis¬ 
sion  because  the  guardians  of  each  portal  thought  he  should 
apply  at  the  other. 

Browne,  however,  states  that  although  the  popular  dis¬ 
content  with  the  Court  of  Chancery  was  deeper  than  with  the 
Court  of  Errors,  its  decisions  had  proved  of  far  greater  value, 
“thanks  to  the  abilities  and  virtues  of  two  chancellors,6  Kent 
and  Walworth,  whose  names  are  scarcely  less  conspicuous  and 
splendid  than  those  of  Hardwicke  and  Eldon.” 

By  the  provision  of  the  Constitution  of  1846,  the  Court  of 
Chancery  was  abolished,  and  equity  jurisdiction  thereafter 
vested  in  the  Supreme  Court,  so  that  every  justice  of  the  Su¬ 
preme  Court  became  practically  a  chancellor,  as  well  as  a 
justice. 

Court  of  Admirality. 

The  Court  of  Admiralty  had  only  a  short  life  under  the 
State  government.  Lewis  Morris  was  the  last  judge  of  ad- 


6.  State  Court  of  Chancery,  1777-1846 — The  Chancellors  were:  Robert 
R.  Livingston,  appointed  May  8,  1777,  by  Convention ;  commissioned  October 
17,  1777;  reelected  June  27,  1783,  in  consequence  of  doubts  having  arisen 
whether  he  had  not  vacated  his  office  by  accepting  that  of  Secretary  of 
State  for  Foreign  Affairs,  under  the  National  Congress;  John  Lansing,  Jr., 
appointed  Chancellor  October  21,  1801;  James  Kent,  October  25,  1814; 
Nathan  Sanford,  August  1,  1823;  Samuel  Jones,  Jan.  24,  1826;  Reuben  H. 
Walworth,  April  22,  1828,  and  in  office  until  court  abolished  by  Constitution 
of  1846. 

The  Vice-Chancellors  (other  than  the  Circuit  Judges  who  acted  as  such 
under  the  Constitution  of  1821)  were:  William  McCoun,  appointed  March 
16,  1831;  Lewis  H.  Sandford,  May  12,  1846,  for  First  District;  Frederick 
Whittlesey,  April  16,  1839,  f°r  Eighth  District. 

Assistant  Vice-Chancellors  for  First  District  were:  Murray  Hoffman, 
apptd.  April  15,  1839;  Lewis  H.  Sandford,  March  11,  1843;  Anthony  L. 
Robertson,  whose  term  began  October  1,  1846  and  ended  July  1,  1847. 
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miralty  of  the  Crown  court.  He  resigned  in  1774.  On  No¬ 
vember  25,  1775,  the  Continental  Congress  recommended  the 
colonies  to  erect  courts  to  adjudicate  questions  that  might 
arise  relative  to  sea  prizes  during  the  war.  All  trials  were  to 
be  by  jury.  Acting  on  this  recommendation,  the  New  York 
authorities  authorized  the  establishment  of  the  High  Court 
of  Admiralty  of  the  State  of  New  York.  Act  passed  by  the 
Continental  Congress  October  13,  1777,  authorized  the  laying 
of  appeals  from  this  court  to  a  committee  of  Congress.  Under 
the  Articles  of  Confederation,  an  act  was  passed  establishing 
a  court  to  hear  appeals.  It  was  known  as  the  Court  of  Ap¬ 
peals  in  Cases  of  Capture.  On  February  14,  1787,  the  State 
Legislature  passed  a  bill  to  prevent  encroachments  of  the 
Federal  Court  upon  the  State,  the  act  declaring  that  the  na¬ 
tional  court  should  not  have  cognizance  over  transactions 
within  the  boundaries  of  the  State.  But,  when  the  United 
States  Constitution  was  adopted,  admiralty  jurisdiction  was 
vested  exclusively  in  the  Federal  courts ;  hence  the  State 
Court  of  Admiralty  went  out  of  existence  in  1789.  Since  that 
time,  its  powers  have  been  exercised  by  the  United  States  Dis¬ 
trict  Court. 

Lewis  Morris  was  appointed  judge  of  admiralty  by  the 
Provincial  Convention  on  July  31,  1776.  He  did  not,  how¬ 
ever,  serve,  and  two  days  later,  on  August  2,  he  declined  the 
office.  The  only  other  judge  of  the  State  court  was  Lewis 
Graham,  appointed  August  5,  1776,  receiving  commission  from 
the  State  government  on  February  17,  1778.  John  McKesson 
was  appointed  register  of  admiralty  on  July  31,  1776,  and  on 
the  same  day  Robert  Benson  became  marshal. 

Court  of  Claims. 

The  Court  of  Claims,  which  superseded  the  Board  of 
Claims  on  March  9,  1897,  was,  by  Chapter  856  of  the  Laws  of 
1911,  in  turn  superseded  by  a  Board  of  Claims  with  the  powers 
and  jurisdiction  of  said  court,  except  as  a  court  of  record. 
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Chapter  1,  of  the  Laws  of  1915  restored  the  Court  of  Claims. 
According  to  Chapter  922,  Laws  of  1920,  the  court  is  regularly 
composed  of  three  judges,  appointed  by  the  Governor,  for 
terms  of  nine  years.  The  annual  salary  is  $8,000.  One  or 
two  additional  judges  may  be  appointed  for  terms  not  ex¬ 
ceeding  three  years,  upon  certificate  of  the  presiding  judge 
that  the  accumulation  of  business  requires  additional  judges. 
The  presiding  judge  is  designated  by  the  Governor. 

The  judges  in  1924  were:  Fred  M.  Ackerson,  appointed 
February  16,  1915;  Sanford  W.  Smith,  on  March  4,  1918; 
James  A.  Parsons,  on  March  31,  1924.  The  associate  judges 
in  1924  were:  John  B.  Corwin,  appointed  February  23,  1921; 
Charles  Morschauser,  appointed  January  9,  1923,  and  his  term 
expiring  on  February  1,  1924.  Frederick  A.  Colson  is  clerk. 

The  Court  of  Claims  has  authority  to  hear,  audit,  and  de¬ 
termine  claims  against  the  State  and  counterclaims  against 
claimants.  A  judge  of  the  Court  of  Claims  must  be  an  attor¬ 
ney  and  counsellor-at-law  of  at  least  ten  years  practice. 


PART  FOUR 


THE  JUDICIAL  DISTRICTS 


Principal  authorities  quoted  in  the  ten  chapters  that  comprise  Chapters 
XL  to  XLIX,  inclusive,  reviewing  the  Judicial  Districts  by  counties: 

General  sources,  of  frequent  reference:  “History  of  Bench  and  Bar  of 
New  York”  (1897)  ;  Chester’s  “Legal  and  Judicial  History  of  New  York’’ 
(1911)  ;  “Civil  List  of  New  York,”  1888  edition;  “Legislative  Manual  of 
New  York,”  1924;  and  innumerable  county  historical  works. 

Other  sources  of  particular  reference  include:  “Laws  of  New  York,” 
1855,  1859,  i860;  “The  New  York  County  System,”  paper  by  Gilbertson; 
“Courts  of  the  State  of  New  York,”  by  Scott;  “History  of  the  United 
States,”  by  Bryant  and  Gay;  “History  of  New  Netherland,”  by  O’Callaghan; 
“State  of  Jurisprudence  During  the  Dutch  Period,”  by  Daly;  “History  of 
New  York,”  by  Brodhead;  “Memorial  History  of  New  York”;  “History 
of  New  York,”  by  Lamb;  “History  of  the  City  of  New  York,”  by  Booth; 
“New  Amsterdam  and  Its  People,”  by  Innes;  “Senate  Documents,  State  of 
New  York,”  1925;  “History  of  the  Court  of  Common  Pleas  of  the  City  of 
New  York,”  by  Brooks ;  “The  Superior  City  Courts,”  a  paper  in  N.  Y.  Bar 
Assn.  Report,  1893 ;  “New  York  City  and  Superior  Courts,”  an  article  in 
the  “Green  Bag,”  Vol.  IV ;  abridging  article  on  “The  Inferior  Criminal 
Courts  of  New  York  City,”1  by  Mary  E.  Padden,  in  “Journal  of  Criminal 
Law  and  Criminology,”  Vol  XI ;  an  article  on  “A  Court  of  Prevention — 
The  Municipal  Term  Court  of  New  York  City,”  by  City  Magistrate  W. 
Bruce  Cobb,  “Jnl.  Crim.  Law  and  Criminology,”  Vol.  XI;  “American  Re¬ 
view  of  Reviews,”  March,  1925  issue;  “Landmarks  of  a  Lawyer’s  Life¬ 
time,”  an  excellent  volume  by  Strong,  1914;  the  “Charter  of  Greater  New 
York” ;  the  “History  of  the  Office  of  Corporation  Counsel  and  the  Law 
Department  of  the  City  of  New  York,”  Greener,  1906;  “Borough  of  the 
Bronx,  1639-1913,”  by  Cook;  “History  of  Kings  County,  N.  Y.,  by  Stiles; 
“Borough  of  Brooklyn  and  Queens,  Counties  of  Nassau  and  Suffolk,”  a 
comprehensive  history,  by  Hazelton,  1925 ;  “Famous  Americans  on  Brook¬ 
lyn’s  Bench  and  Bar,”  an  article  in  “Brooklyn  Eagle,”  October  26,  1911; 
“History  of  Queens  County”;  “Annals  of  Tryon  County,”  by  Campbell; 
“A  Group  of  Great  Lawyers,”  by  Miller ;  “Annals  of  Albany,”  by  Munsell ; 
“Minutes  of  the  Court  of  Rensselaerswyck,  1648-1652,”  by  Van  Laer ;  “Min¬ 
utes  of  the  Court  of  Fort  Orange  and  Beverwyck,  1852-60,”  by  Van  Laer; 
“Troy  and  Rensselaer  County — a  History,”  by  Hayner,  1925;  “History  of 
Essex  County,”  H.  P.  Smith ;  “History  of  Clinton  and  Franklin  Counties,” 
1880;  “Washington  County,  N.  Y. ;  Its  History  to  the  Close  of  the  Nine¬ 
teenth  Century,”  by  Stone;  “Centennial  History  of  Jefferson  County,”  1894; 
“A  History  of  Jefferson  County  in  the  State  of  New  York,”  by  Hough; 
“Life  of  Silas  Wright,”  by  Hammond;  “Notes  and  Queries,”  N.  Y.  State 
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Hist.  Soc.  paper,  1922,  Vol.  XX,  p.  278;  “History  of  Syracuse  and  Onon¬ 
daga  County,”  1925,  by  Chase;  “History  of  Chenango  and  Madison  Counties 
1784-1880,’’  by  Smith;  “Historical  Souvenir  of  Cortland,”  Grips,  1900; 
“Bench  and  Bar  of  Cortland  County,  N.  Y.,”  “Hist.  Cortland  County,”  by 
Smith;  “History  of  Tioga,  Chemung,  Tompkins  and  Schuyler  Counties,” 
by  Everts  &  Ensign,  1879;  “History  of  Cooperstown,”  Shaw,  1886;  “Coop- 
erstown  Centennial  Celebration,”  1907 ;  “History  of  Broome  County,  N.  Y.,” 
1924;  “Albany  Law  Journal,”  Vol.  LVI;  “Proctor  on  the  First  Term  of 
Supreme  Court  in  Western  New  York”;  “History  of  Ontario  County,” 
Millikin,  1911;  “History  of  Steuben  County,  N.  Y.,  and  Its  People,”  by 
Irvin  W.  Near,  1911;  “History  of  Steuben  County,  N.  Y.,”  by  Clayton, 
1879;  “History  of  Cayuga  County,”  Stokes,  1879;  “Allegany  County,” 
Beers;  “History  of  the  Settlement  of  Steuben  County,  N.  Y.,”  McMaster; 
“Landmarks  of  Monroe  County,  N.  Y.,”  “History  of  Niagara  County,  N. 
Y.,”  by  Williams,  1921;  “History  of  Erie  County,”  by  E.  Perry  Smith; 
“History  of  Erie  County,”  by  Truman  C.  White;  “Centennial  History  of 
Erie  County,”  by  Crisfield  Johnson ;  “Municipality  of  Buffalo — a  History,” 
by  Henry  Wayland  Hill,  LL.  D.,  1924;  “Pioneer  History  of  Orleans  County, 
N.  Y.,”  by  Arad  Thomas;  “History  of  Chautauqua  County  and  Its  People,” 
by  John  Phillips  Downs,  1921;  “History  of  Westchester  County,  N.  Y.,” 
1925;  “The  New  York  City  Ring;  Its  Origin,  Maturity  and  Fall,”  1873; 
“Writings  and  Speeches  of  Samuel  J.  Tilden,”  by  Bigelow,  1885;  “Bench 
and  Bar  of  Westchester  County,  N.  Y.,”  by  Isaac  N.  Mills,  in  “Scharf’s 
County  History”;  “History  of  Poughkeepsie,  1683-1905,”  by  Platt;  “His¬ 
tory  of  Dutchess  County,”  by  Smith;  “History  of  Orange  County,  N.  Y.,” 
Clark,  1881. 

The  lists  of  County  Judges,  Surrogates  and  District  Attorneys  given 
in  the  footnotes  of  these  chapters  are  complete,  from  the  erection  of  each 
county  to  the  present ;  these  records  were  most  carefully  compiled  from 
State  files,  and  were  brought  up  to  date  to  the  end  of  March,  1925,  in  the 
office  of  the  Secretary  of  State.  No  compilation  so  complete  is  in  public 
print. 


CHAPTER  XL. 

THE  JUDICIAL  DISTRICTS  AND  THE  COUNTY 

SYSTEMS. 

The  next  ten  chapters  will  be  devoted  to  the  legal  history 
of  the  nine  judicial  districts  of  New  York  State,  tracing  sep¬ 
arately  the  development  of  the  courts,  bench  and  bar  in  each 
of  the  sixty-one  counties  of  the  State.  The  judicial  districts, 
as  established  by  the  Act  of  1847,  an<^  since  altered  under  the 
Acts  of  1857,  1876  and  1906,  and  as  reestablished  by  Chapter 
35  of  the  Laws  of  1909,  are  as  follows : 

District  I — Counties  of  New  York  and  Bronx,  the  latter 
having  been  created  by  Chapter  548,  Laws  of  1912. 

District  II — Counties  of  Kings,  Nassau,  Queens,  Rich¬ 
mond,  and  Suffolk. 

District  III — Counties  of  Albany,  Columbia,  Greene,  Rens¬ 
selaer,  Schoharie,  Sullivan,  and  Ulster. 

District  IV — Counties  of  Clinton,  Essex,  Franklin,  Fulton, 
Hamilton,  Montgomery,  St.  Lawrence,  Saratoga,  Schenectady, 
Warren,  and  Washington. 

District  V — Counties  of  Herkimer,  Jefferson,  Lewis,  One¬ 
ida,  Onondaga,  and  Oswego. 

District  VI — Counties  of  Broome,  Chemung,  Chenango, 
Cortland,  Delaware,  Madison,  Otsego,  Schuyler,  Tioga,  and 
Tompkins. 

District  VII — Counties  of  Cayuga,  Livingston,  Monroe, 
Ontario,  Seneca,  Steuben,  Wayne,  and  Yates. 

District  VIII — Counties  of  Allegany,  Cattaraugus,  Chau¬ 
tauqua,  Erie,  Genesee,  Niagara,  Orleans,  and  Wyoming. 

District  IX — Counties  of  Dutchess,  Orange,  Putnam,  Rock¬ 
land,  and  Westchester. 

The  Shrievality  of  Yorkshire  and  Subsequent  County 

Divisions. 

In  New  Netherland  the  political  divisions  were  only 
cities  and  towns.  But  when  the  English  took  possession  in 
1664  it  was  planned  to  organize  county  divisions,  somewhat 
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after  the  English  system  of  shires.  Still,  inasmuch  as  the 
conditions  of  capitulation  of  New  Amsterdam  by  Governor 
Stuyvesant  stipulated  for  the  continuance  of  the  Dutch  legal 
code,  and  courts  of  the  schout,  burgomaster  and  schepens,  in 
predominantly  Dutch  regions,  the  English  plans  had  to  be  re¬ 
stricted,  at  first  to  regions  near  New  York.  Thus,  the  one 
county  or  shire,  created  in  1665  was  Yorkshire.  It  com¬ 
prised  Long  Island,  Staten  Island  and  part  of  the  present 
county  of  Westchester. 

Accordingly,  only  the  towns  of  Brooklyn,  Bushwick,  East- 
hampton,  Flatbush,  Flatlands,  Flushing,  Gravesend,  Hemp¬ 
stead,  Huntington,  Jamaica,  Newtown,  New  Utrecht,  Oyster 
Bay,  Seatalcot,  Southampton,  Southold  and  Westchester  were 
asked  to  send  delegates  to  the  Hempstead  Convention  of  Feb- 
ruary-March,  1665,  at  which  the  Duke’s  Laws  were  made  the 
legal  code  of  the  province  of  New  York,  enforcable,  however, 
at  that  time  only  in  the  ridings  of  Yorkshire. 

For  judicial  purposes  this  district,  or  sheriffalty,  was  di¬ 
vided  as  follows :  The  East  Riding  comprised  the  present 
county  of  Suffolk;  the  West  Riding  comprised  Staten  Island, 
Kings  County,  Newtown,  and  part  of  Westchester;  the  North 
Riding  comprised  all  the  present  county  of  Queens  except 
Newtown.  One  high  sheriff  was  appointed,  with  jurisdiction 
over  the  three  ridings.  Those  appointed  were :  William 
Wells,  March  11,  1665;  Robert  Coe,  in  1669;  John  Manning, 
in  1671  ;  Silvester  Salisbury,  1674;  Philip  Wells,  1675;  Thomas 
Willet,  1676;  Richard  Betts,  1678;  John  Youngs,  1680.  Under 
the  Duke’s  Laws  a  Court  of  Assize  was  composed  of  the  Gov¬ 
ernor,  members  of  his  Council,  high  sheriff,  and  such  justices 
as  could  attend  its  annual  session.  A  Court  of  Sessions  was 
held  in  each  of  the  three  ridings  of  Yorkshire  three  times  each 
year,  a  jury  of  seven  men  being  drawn  from  the  town  over¬ 
seers  within  the  riding  for  minor  cases.  Capital  cases  re¬ 
quired  a  jury  of  twelve.  The  inferior  court  was  the  town 
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court,  otherwise  called  the  Constable’s  Court,  wherein  the 
constable,  with  five  overseers  had  power  to  make  necessary 
orders  or  by-laws  “for  the  welfair  and  improvement  of  theire 
Towne,  provided  they  be  not  of  a  criminal  nature,  nor  repug¬ 
nant  to  the  Duke’s  Laws,  nor  impose  a  penalty  higher  than 
20s.  for  one  offense.”  In  civil  suits,  the  Town  Court  had 
jurisdiction  up  to  £5.  Court  of  Sessions  had  jurisdiction  up 
to  £20. 

In  1683,  by  the  act  of  the  Dongan  Legislature,  twelve 
county  divisions  were  organized.  They  were :  Albany,  Corn- 
well,  Dukes,  Dutchess,  Kings,  New  York,  Orange,  Queens, 
Richmond,  Suffolk,  Ulster  and  Westchester.  The  county  of 
Cornwall  consisted  of  the  Pemaquid  settlement  in  Maine,  and 
Duke’s  County  consisted  of  several  islands  on  the  coast  of 
Massachusetts.  These  counties  were  included  in  the  oatent 

X 

issued  to  the  Duke  of  York  by  his  brother  King  Charles  II. 
The  judicial  code  was  altered  to  some  extent.  A  Court  of 
Oyer  and  Terminer,  to  go  on  circuit  of  the  counties  regularly, 
was  established;  a  Court  of  Sessions  was  to  be  held  by  three 
justices  of  the  peace  in  each  of  the  twelve  counties  twice  each 
year,  excepting  that  in  Albany  three  sessisons  were  to  be 
held,  and  in  New  York  City  four  sessions  each  year.  In 
1686  these  two  cities  were  granted  a  Court  of  Common  Pleas. 
In  1691  the  Supreme  Court  was  erected,  with  the  Court  of 
Oyer  and  Terminer  as  its  criminal  branch ;  and  in  each  county 
a  Court  of  Common  Pleas  was  established  with  the  Court  of 
General  Sessions  of  the  Peace  as  its  criminal  branch.  This 
system  continued  in  operation  without  substantial  change 
throughout  the  ten  original  counties  during  the  colonial 
period.  The  two  outlying  counties,  Duke’s  and  Cornwall, 
were,  however,  detached  at  the  time  of  the  reorganization  of 
the  province  in  1691,  under  William  and  Mary. 

There  was  no  further  organization  of  counties  until  1766, 
when  Cumberland  County  was  taken  out  of  Albany.  Glou- 
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cester  County  was  erected  out  of  Albany  County  in  1770,  and 
Charlotte  in  1772,  also  out  of  Albany.  New  York  State,  how¬ 
ever,  has  lost  both  Cumberland  and  Gloucester  counties  to 
Vermont,  which  State  also  has  taken  part  of  Charlotte. 

Tryon  and  Charlotte  counties  were  erected  on  March  12, 
1772.  The  names  of  both  were  changed  by  act  of  Legislature 
on  April  2,  1784,  becoming  Montgomery  and  Washington 
counties  respectively. 

Organization  and  reorganization  of  counties  came  steadily 
under  State  government.  Columbia  County  was  erected  out 
of  Albany  County  on  April  4,  1786;  Clinton,  taken  from 
Washington,  March  7,  1788;  Ontario,  taken  from  Washington, 
January  27,  1789;  Rensselaer,  out  of  Albany,  on  February  7, 
1791 ;  Saratoga  from  Albany,  on  February  7,  1791  ;  Herkimer 
from  Montgomery,  on  February  16,  1791 ;  Otsego  from  Mont¬ 
gomery,  on  February  16,  1791  ;  Tioga  from  Montgomery,  on 
February  16,  1791  ;  Onondaga  from  Herkimer,  on  March  6, 
1794;  Schoharie,  taken  from  Albany  and  Otsego,  April  6, 
1 795 ;  Steuben,  from  Ontario,  on  March  18,  1796;  Delaware 
from  Ulster  and  Otsego,  on  March  10,  1797;  Rockland  from 
Orange,  on  February  23,  1798;  Chenango  from  Tioga  and 
Herkimer,  on  March  15,  1798;  Oneida  from  Herkimer,  on 
March  15,  1798;  Essex  from  Clinton,  on  March  1,  1799;  Ca¬ 
yuga  from  Onondaga,  on  March  8,  1799;  Green  from  Albany 
and  Ulster,  on  March  25,  1800;  St.  Lawrence  from  Clinton,  on 
March  3,  1802,  (parts  of  Montgomery,  Herkimer  and  Oneida 
provisionally  annexed — previous  to  March  6,  1801,  Montgom¬ 
ery,  Herkimer  and  Oneida  counties  extended  to  the  St.  Law¬ 
rence  River)  ;  Genesee  taken  from  Ontario  County,  on  March 
30,  1802;  Seneca  from  Cayuga,  on  March  24,  1804;  Jefferson 
from  Oneida,  on  March  28,  1805;  Lewis  from  Oneida  on  same 
date  ;  Madison  from  Chenango,  on  March  21,  1806;  Broome  from 
Tioga,  on  March  28,  1806;  Allegany  from  Genesee,  on  April 
7,  1806;  Cattaraugus  from  Genesee,  on  March  11,  1808;  Chau- 
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tauqua  (name  changed  from  Chautauque  by  supervisors  on 
October  11,  1859,)  county  erected  out  of  part  of  Genesee,  on 
March  11,  1808;  Franklin,  taken  from  Clinton,  on  March  11, 
1808;  Niagara  from  Genesee,  March  11,  1808;  Cortland  from 
Onondaga,  on  April  8,  1808;  Schenectady  from  Albany,  on 
March  7,  1809;  Sulivan  from  Ulster  on  March  27,  1809;  Put¬ 
nam  from  Dutchess,  on  June  12,  1812;  Warren  from  Wash¬ 
ington,  on  March  12,  1813;  Oswego,  taken  from  Oneida  and 
Onondaga  counties,  on  March  1,  1816;  Hamilton  from  Mont¬ 
gomery,  on  April  12,  1816;  Tompkins  from  Cayuga  and 
Seneca,  on  April  7,  1817;  Livingston,  taken  from  Genesee  and 
Ontario,  on  February  23,  1821  ;  Monroe  from  Genesee  and 
Ontario,  on  February  23,  1821 ;  Erie  from  Niagara,  on  April 
2,  1821;  Yates,  taken  from  Ontario,  on  February,  5,  1823; 
Wayne,  taken  from  Ontario  and  Seneca,  on  April  11,  1823; 
Orleans,  taken  from  Genesee,  on  November  12,  1824;  Che¬ 
mung  from  Tioga,  on  March  29,  1836;  Fulton  from  Montgom¬ 
ery,  on  April  18,  1838;  Wyoming,  taken  from  Genesee,  on 
May  14,  1841  ;  Schuyler,  erected  from  Chemung,  Steuben  and 
Tompkins  counties,  on  April  17,  1859;  Nassau,  taken  from 
Queens  County,  on  January  1,  1899;  and  Bronx  County,  de¬ 
tached  from  New  York  County,  on  January  1,  1914.  This  the 
last  and  sixty-second  county  of  New  York  State  was  created 
by  Chapter  548,  Laws  of  1912.  A  portion  of  Westchester 
County  was  annexed  to  New  York  County  in  1873,  and  an¬ 
other  portion  in  1895. 

The  Supreme  Court  was  continued  almost  as  under  the 
Crown  when  the  State  took  over  control.  The  Provincial 
Convention  of  May  3,  1777,  organized  the  court,  and  the  reor¬ 
ganization  was  effected  in  1778.  The  court  of  last  resort  was 
the  Court  for  the  Trial  of  Impeachments  and  the  Correction 
of  Errors.  These  have  been  described  in  other  chapters.  By 
the  Constitution  of  1821,  Circuit  Courts  were  established, 
the  circuit  judges  taking  over  the  circuit  duties  of  the  Su- 
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preme  Court  justices.  The  circuit  judge  possessed  the  powers 
of  a  justice  of  the  Supreme  Court  at  Chambers  and  in  the  trial 
of  issues  joined  in  the  Supreme  Court;  and  in  Courts  of  Oyer 
and  Terminer  and  Jail  Delivery.  Eight  circuits  correspond¬ 
ing  with  the  eight  Senate  districts  were  created,  and  two  Cir¬ 
cuit  Courts  were  to  be  held  each  year  in  every  county,  except 
New  York,  where  the  court  met  quarterly.  Two  of  the  judges 
of  the  county  were  associated  with  the  circuit  judge.  In  New 
York,  and  in  Albany,  Rensselaer,  Columbia  and  Schenectady 
counties  the  mayor,  recorder  and  aldermen,  or  any  two  of 
them  might  sit  with  the  circuit  judge.  The  Governor  was 
empowered  to  issue  special  commissions  of  Oyer  and  Ter¬ 
miner,  addressed  to  a  Supreme  Court  justice  or  a  circuit  judge, 
if,  in  his  opinion,  necessary.  The  court  had  power,  by  a  grand 
jury  of  the  county,  to  inquire  into  all  crimes  and  misde¬ 
meanors  within  the  county,  to  try  all  indictments  found  by  the 
Grand  Jury  and  at  the  Court  of  General  Sessions  of  the  Peace 
which  had  come  into  the  Oyer  and  Terminer,  and  to  deliver 
the  jails  of  the  county,  according  to  law,  of  all  prisoners 
therein.  All  indictments  found  by  the  Grand  Jury  could  be 
sent  to  the  Oyer  and  Terminer  for  trial. 

Civil  cases  in  the  counties  were  the  forte  of  the  Court  of 
Common  Pleas  which  was  continued  substantially  as  in  the 
colonial  system ;  and  the  Court  of  General  Sessions  of  the 
Peace  was  its  criminal  branch.  In  the  first  decades  of  the 
State,  the  Common  Pleas  bench  was  reinforced  by  assistant 
justices,  but  in  1818  the  office  of  assistant  justice  was  abol¬ 
ished,  and  the  number  of  judges  of  Common  Pleas  was  lim¬ 
ited  to  five  in  each  county,  including  the  presiding  judge,  who 
was  given  the  titular  distinction  of  first  judge.  The  Consti¬ 
tution  of  1821  did  not  materially  alter  the  Court  of  Common 
Pleas,  but  radical  change  in  the  county  system  took  place  in 
1847,  under  the  Constitution  of  1846. 

In  1847  *he  Court  of  Appeals  displaced  the  Court  for  the 
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Trial  of  Impeachments  and  the  Correction  of  Errors,  the  office 
of  circuit  judge  was  abolished,  the  Supreme  Court  taking  over 
the  circuit  system  in  each  county.  The  Court  of  Common 
Pleas  was  abolished,  except  in  New  York,  and  a  County  Court 
was  created.  The  Constitution  of  1894  continued  the  Court 
of  Appeals  and  the  Supreme  Court,  abolishing  the  General 
Term  of  the  latter  and  substituting  an  Appellate  Division  was 
formed,  for  four  judicial  departments.  The  city  courts  (Su¬ 
perior  Court  of  New  York  City,  the  Court  of  Common  Pleas 
of  the  city  and  county  of  New  York,  the  Superior  Court  of 
Buffalo,  and  the  City  Court  of  Brooklyn)  were  abolished,  ac¬ 
tions  and  proceedings  then  pending  in  said  courts  being  trans¬ 
ferred  to  the  Supreme  Court.  The  judges  of  these  city  courts 
also  became  justices  of  the  Supreme  Court.  Circuit  Courts 
and  Courts  of  Oyer  and  Terminer  were  also  abolished,  and 
their  jurisdiction  vested  in  the  Supreme  Court.  The  County 
Courts  and  Surrogates,  Courts  were  continued,  the  counties 
being  permitted  to  have  one  county  judge  for  each  200,000 
inhabitants,  or  major  fraction  thereof.  In  counties  of  less 
population  than  40,000,  the  offices  of  county  judge  and  surro¬ 
gate  were  combined,  in  most  cases.  For  the  local  courts  not 
of  record  the  electors  of  several  towns  could  elect  justices  of 
the  peace.  The  inferior  courts  of  the  larger  cities  have  been 
specially  provided  for  in  subsequent  acts,  which  special  legis¬ 
lation  is  referred  to  at  length  in  the  next  chapter,  reviewing 
the  New  York  City  judicial  history. 

In  the  lists  of  county  judges  shown  in  the  footnotes  of 
Judicial  Districts  chapters,  no  distinction  has  been  made  be¬ 
tween  the  first  judges  of  the  Common  Pleas  Court  and  the 
county  judges,  but  this  may  be  readily  determined,  by  the 
year  given  after  the  name.  All  incumbents  prior  to  1847  were 
Common  Pleas  judges;  all  elected  later  than  1846  were  county 
judges.  The  single  exception  is  New  York  City,  where  the 
Court  of  Common  Pleas  was  permitted  to  function  until  1895. 
The  Constitution  of  1846  associated  with  the  county  judge 
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two  justices  of  the  peace,  to  be  designated  by  law,  to  hold 
Courts  of  Sessions,  with  such  criminal  jurisdiction  as  the 
Legislature  might  prescribe ;  but  the  Constitution  of  1894,  as 
amended,  abolished  Courts  of  Sessions,  except  in  the  county 
of  New  York,  the  jurisdiction  of  those  courts  being  vested  in 
the  county  courts.  New  York  County  was  given  a  City 
Court,  as  civil  branch  of  the  county  court.  Certain  Courts  of 
Special  Sessions  with  jurisdiction  of  offenses  of  the  grade  of 
misdemeanors  also  function. 

Prior  to  1847,  judicial  officers  were  appointed,  but  by 
the  Constitution  of  1846  the  appointive  system  gave  way  to 
the  elective.  Judges  of  the  Court  of  Appeals  and  Justices  of 
the  Supreme  Court  are  elected  for  terms  of  fourteen  years ; 
county  judges  and  surrogates  are  elected  for  terms  of  six 
years;  justices  of  the  peace  for  four  years;  district  attorneys 
for  three  years. 

Surrogates  under  the  first  Constitution  were  appointed  for 
an  unlimited  period  by  the  Council  of  Appointment,  and  an 
appeal  lay  from  their  decision  to  the  judge  of  the  Court  of 
Probates  of  the  State.  Under  the  second  Constitution  they 
were  appointed  by  Governor  and  Senate  for  terms  of  four 
years,  appeals  from  their  decision  resting  with  the  chancellor. 
The  Constitution  of  1846  abolished  the  office  of  surrogate, 
except  in  counties  of  40,000,  or  more,  inhabitants.  In  those 
political  divisions,  election  of  surrogates  might  be  authorized 
by  Legislature.  Special  surrogates  are  authorized  in  several 
counties ;  terms  are  usually  three  years. 

Until  1796  the  attorney-general  had  no  assistants,  save  in 
special  instances.  On  February  12,  1796,  the  office  of  assist¬ 
ant  attorney-general  was  created.  The  State  was  divided 
into  seven  districts,  and  one  assistant  attorney-general  ap¬ 
pointed  to  each.1  The  attorney-general  had  no  appointed 
assistant  in  New  York  County. 

1.  Assistant  Attorney s-Gencral,  Act  of  1796: 

First  District,  comprising  Kings,  Queens,  Richmond,  Suffolk,  and  West- 
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By  Act  of  April  4,  1801,  the  office  of  district  attorney  was 
created,  and  the  State  at  first  functioned  for  this  purpose  in 
the  seven  districts  as  before.  Eventually,  new  districts  were 
organized,  during  the  existence  of  this  system  of  regional 
district  attorneyships,  until  the  number  had  reached  thirteen. 
The  districts  and  district  attorneys  are  shown  at  foot.* I. 2 

By  Act  of  April,  1818,  each  county  was  constituted  a 
separate  district,  and  a  district  attorney  was  appointed  to 
each.  Until  1847,  district  attorneys  were  appointed  by  the 
Court  of  General  Sessions  in  each  county,  but  under  the  Con¬ 
stitution  of  1846  the  office  became  elective. 

Admission  to  the  Bar. 

Prior  to  1871,  the  power  of  admission  to  the  bar  was  vested 
in  the  Supreme  Court.  Examinations  were  conducted  either 
by  the  justices  personally,  or  by  such  attorneys  as  the  court 
might  appoint.  In  some  instances,  the  court  would  name 
three  or  more  lawyers  to  constitute  an  examining  committee, 


Chester  counties:  Nathaniel  Lawrence,  appointed  February  16,  1796,  and 
Cadwallader  D.  Colden  on  January  16,  1798. 

Second  District,  comprising  Dutchess,  Orange,  and  Ulster  counties : 
Jacob  Radcliff,  appointed  February  23,  1796,  and  Coenrad  E.  Elmendorph 
on  January  27,  1798. 

Third  District’  comprising  Columbia  and  Rensselaer  counties :  Ambrose 
Spencer,  appointed  February  23,  1776. 

Fourth  District,  comprising  Clinton  and  Washington  counties :  Anthony 

I.  Blanchard,  appointed  March  12,  1976. 

Fifth  District,  comprising  Albany,  Montgomery,  Saratoga,  and  Scoharie 
counties :  Abraham  van  Vechten,  appointed  February  16,  1796,  and  George 
Metcalfe  on  February  16,  1797. 

Sixth  District,  comprising  Onondaga,  Ontario,  Steuben,  and  Tioga 
counties:  William  Stuart,  appointed  March  31,  1796,  and  Nathaniel  W. 
Howell  on  February  9,  1797- 

Seventh  District,  comprising  Herkimer  and  Otsego  counties :  Thomas 
R.  Gold,  appointed  February  26,  1797. 

2.  District  Attorneys,  Act  of  1801: 

First  District,  comprising  Kings,  Queens,  Richmond,  Suffolk,  Westches¬ 
ter  counties  until  1816,  and  New  York  until  1815:  Richard  Riker,  appointed 
August  19,  1801;  Cadwallader  D.  Colden  on  February  13,  1810;  Richard 
Riker,  February  19,  1811 ;  Barent  Gardenier,  March  5,  1813;  Thomas  S. 
Lester,  April  8,  1815. 

Second  District,  comprising  Dutchess,  Rockland,  and  Ulster  counties : 
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and  their  report  was  invariably  acted  upon  without  question. 
No  specified  length  of  time  for  study  of  the  law  existed,  nor 
was  there  a  pre-legal  requirement  to  make  candidates  eligible 
for  admission  to  practice.  In  1871,  by  Act  of  the  Legislature, 
power  of  admission  to  the  bar  passed  from  the  Supreme  Court 
to  the  Court  of  Appeals,  and  that  court  was  to  establish  rules 
and  regulations  to  govern  admission  of  attorneys  and  coun¬ 
sellors.  The  act  restricted  admission  to  male  citizens  of 
twenty-  one  years  or  more ;  examination  was  to  be  by  the  Gen¬ 
eral  Term  justices  of  the  Supreme  Court,  or  by  a  committee 
of  lawyers  as  before.  Still,  no  standard  of  general  education 
was  required.  The  rules  promulgated  by  the  Court  of  Ap¬ 
peals  provided,  among  other  things,  that  no  person  should 
be  admitted  to  an  examination  who  was  not  of  known  good 
character,  and  had  served  a  regular  law  clerkship  of  three 
years  in  the  office  of  a  practicing  attorney.  Attendance  at 
law  lectures  would  give  the  student  reduction  of  time  of  clerk¬ 
ship  ;  in  fact,  laws  were  passed  providing  that  the  diploma  of 


Coenraed  E.  Elmendorph,  1801;  Smith  Thompson,  August  19,  1801;  Lucas 
Elmendorph,  October  28,  1801;  Randall  S.  Street,  February  9,  1810;  Samuel 
Hawkins,  1811;  Randall  S.  Street,  March  19,  1813;  George  Bloom,  Febru¬ 
ary  13,  1815. 

Third  District,  comprising  Columbia,  Greene,  and  Rensselaer  counties : 
Ebenezer  Foot,  August  13,  1801;  Moses  I.  Cantine,  March  5,  1805;  John 
V.  D.  Scott,  March  10,  1806;  Moses  I.  Cantine,  February  8,  1808;  Thomas 
P.  Grosvenor,  April  3,  1810;  Moses  I.  Cantine,  February  15,  1811. 

Fourth  District,  Clinton,  Essex,  Warren,  Washington,  and  St.  Law¬ 
rence  counties,  from  1802  to  1808,  and  these  with  Franklin,  from  1808  to 
1818:  Anthony  I.  Blanchard,  1801;  John  Russell,  April  8,  1803;  John  Sav¬ 
age,  April  5,  1806;  Roger  Skinner,  June  7,  1811;  John  Savage,  August  11, 
1819;  David  Russell,  March  23,  1813;  Jesse  L.  Billings,  February  13,  1815. 

Fifth  District,  comprising  Albany,  Montgomery,  Saratoga,  Scoharie, 
and  Schenectady  counties,  from  1809:  George  Metcalfe,  1801;  Daniel  L. 
Van  Antwerp,  March  16,  1811;  Daniel  Cady,  February  28,  1813;  Samuel 
S.  Lush,  April  6,  1813;  Richard  M.  Livingston,  February  16,  1815. 

Sixth  District,  comprising  Chenango,  Herkimer,  Lewis,  Oneida,  Otsego, 
Madison,  from  1806,  also  Jefferson,  from  1805  to  1808;  one  of  original  dis¬ 
tricts:  Nathan  Williams,  August  20,  1801;  Joseph  Kirkland,  February  23, 
1813 ;  Thos.  H.  Hubbard,  February  26,  1816. 

Seventh  District,  comprising  Cayuga,  Onondaga,  Ontario,  Steuben, 
Tioga,  and  Alleghany  county,  from  1806;  Broome,  from  1806  to  1817; 
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certain  law  schools  was  conclusive  evidence  of  the  right  of  the 
holder  to  be  admitted  to  practice  as  an  attorney  and  counsel- 
lor-at-law  in  all  the  courts  of  the  State,  Chapter  310,  Laws  of 
1855,  admitted  graduates  of  law  department  of  Hamilton  Col¬ 
lege;  Chapter  267,  Laws  of  1859,  accords  same  privilege  to 
graduates  of  law  department  of  University  of  Albany,  which 
became  the  Albany  Law  School;  Chapter  187,  Laws  of  i860, 
referred  to  graduates  of  University  of  the  City  of  New  York; 
and  Chapter  202,  Laws  of  i860,  extends  the  right  to  Columbia 
College.  This  law  was  challenged,  in  the  matter  of  Cooper, 
22  New  York,  67,  but  was  held  to  be  constitutional.  The  sys¬ 
tem  was  not  satisfactory,  however,  for  the  course  at  some 
schools  was  two  years,  but  in  others  only  one  year.  In  1882 
the  Court  of  Appeals  altered  the  rules,  requiring  of  candidates 
a  more  general  pre-legal  education,  the  regents  of  the  Univer¬ 
sity  of  the  State  of  New  York  being  the  body  to  determine 
such  standard. 

In  1894,  owing  to  the  lack  of  uniformity  and  the  laxity  and 


Seneca,  from  1804  to  1813;  Genesee,  from  1802  to  1813;  Chautauqua  and 
Niagara,  from  1808  to  1813;  Cattaraugus,  from  1808;  one  of  original  dis¬ 
tricts:  William  Stuart,  March  2,  1802;  Daniel  W.  Lewis,  March  9,  1810; 
William  Stuart,  February  12,  1811;  Vincent  Matthews,  March  12,  1813; 
Daniel  Cruger,  April  17,  1815. 

Eighth  District,  formed  March  18,  1808,  of  Jefferson,  Lewis,  and  St. 
Lawrence  counties:  Samuel  Whittlesey,  April  6,  1808;  Amos  Benedict, 
February  9,  1810;  Samuel  Whittlesey,  February  12,  1811;  Amos  Benedict, 
March  3,  1813;  Ela  Collins,  March  15,  1815. 

Ninth  District,  formed  March  29,  1809,  of  Cayuga,  Chenango,  Madison, 
Onondaga,  and  Cortland  counties,  until  1817:  Nathaniel  King,  March  30, 
1809;  Daniel  Kellogg,  February  30,  1809;  Joseph  L.  Richardson,  April 
1 7,  1815. 

Tenth  District,  formed  March  12,  1813,  of  Chautauqua,  Genesee,  Niag¬ 
ara,  Ontario,  and  Seneca  counties:  Polydorus  B.  Wisner,  March  12,  1813; 
John  C.  Spencer,  February  13,  1815. 

Eleventh  District,  formed  March  12,  1813,  of  Putnam,  Rockland,  and 
Westchester  counties:  Alexander  McDonald,  March  19,  1813;  William 
Nelson,  July  10,  1815. 

Twelfth  District,  comprising  New  York  County,  formed  March  24, 
1815:  John  Rodman,  March  31,  1815;  Hugh  Maxwell,  January  28,  1817. 

Thirteenth  District,  formed  April  15,  1817,  of  Broome,  Cortland,  Seneca, 
and  Tompkins  counties:  David  Woodcock,  appointed  on  April  15,  1817. 
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indifference  of  some  of  the  examining  committees,  the  Legisla¬ 
ture  established  a  State  Board  of  Law  Examiners,  composed 
of  three  lawyers,  to  be  appointed  by  the  Court  of  Appeals. 
This  board  since  January  1,  1895,  has  been  responsible  for  ad¬ 
missions.  New  rules  went  into  effect  on  July  1,  1911.  The 
pre-legal  requirements  were  made  more  exacting.  The  stu¬ 
dent  was  required  to  pass  a  sixty-count  regents’  examination 
instead  of  a  forty-count  as  formerly.  Three  years  of  legal 
study  was  required  of  college  graduates,  and  four  years  of  a 
non-graduate.  Those  who  were  already  attorneys  of  other 
States,  and  applied  for  admission  to  practice  in  New  York, 
must  have  practiced  for  at  least  five  years  in  such  other  State 
to  be  admitted  in  New  York  State.  Until  1886  females  were 
not  eligible,  but  by  Chapter  425  of  the  Laws  of  1886  women 
who  could  qualify  were  to  be  admitted. 


CHAPTER  XLI. 

FIRST  JUDICIAL  DISTRICT. 

The  first  Judicial  District  embraces  the  counties  of  New 
York  and  Bronx.  It  is  not  necessary  here  to  go  into  details 
as  to  the  functioning  of  the  Supreme  Court  during  provincial 
days  in  what  is  now  the  First  Judicial  District.  As  to  its  bear¬ 
ing  to  the  courts  of  New  York  City  reference  will  be  made  a 
little  later  in  this  chapter.  In  the  first  decades  of  State  gov¬ 
ernment,  the  Supreme  Court  centered  in  New  York  City — a 
little  overworked  body  of  three  justices.  From  1823  to  1847, 
circuit  judges  took  some  of  the  prestige  away  from  the  small 
centralized  bench  of  the  Supreme  Court,  and  also  all  of  its 
itinerant  labors.  The  State  was  divided  into  eight  judicial 
circuits,  of  which  New  York  City  and  county  formed  the  first. 
The  circuit  judges  of  the  First  Circuit  from  1823  to  1847  were : 
Ogden  Edwards,  appointed  April  21,  1823;  William  Kent, 
August  17,  1841,  John  W.  Edmonds,  February  18,  1845. 

In  1847  an  enlarged  Supreme  Court  again  took  over  circuit 
duties.  The  system  is  explained  in  Chapter  XLVIII.  In  that 
chapter  also  will  be  found  the  history  of  the  General  Terms 
and  Appellate  Divisions  of  the  Supreme  Court  for  the  First 
and  other  Judicial  Departments.  So,  it  will  suffice  to  give  here 
the  roster1  of  justices  of  the  Supreme  Court  for  the  First  Judi¬ 
cial  District  from  1847. 

-  First  Judicial  District. 

1.  Justices  of  the  Supreme  Court — Samuel  Jones,  Elisha  P.  Hurlbut, 
John  W.  Edmonds,  Henry  P.  Edwards,  elected  June  7,  1847,  and  took  office 
July  1,  1847;  William  Mitchell,  1849;  James  G.  Kings,  Jr.,  1851;  James  J. 
Roosevelt,  1851 ;  Robert  H.  Morris,  1852 ;  Thomas  W.  Clerke,  1853 ; 
Edward  P.  Cowles,  1855;  Henry  E.  Davies,  1855;  James  R.  Whiting,  1855; 
Charles  A.  Peabody,  1855;  Daniel  P.  Ingraham,  1857;  Josiah  Sutherland, 
1857;  William  H.  Leonard,  1859;  Benjamin  W.  Bonney,  i860;  George  G. 
Barnard,  i860;  William  W.  Clerke,  1861;  Josiah  Sutherland,  1863;  Daniel 
P.  Ingraham,  1865;  Albert  Cardozo,  1867;  George  G.  Barnard,  18 68;  John 
R.  Brady,  1869;  George  C.  Barrett,  1871;  William  H.  Leonard,  1872; 
Enoch  L.  Fancher,  1872;  Noah  Davis,  1872;  Abraham  R.  Lawrence,  1873; 
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Bronx  County,  of  course,  was  part  of  New  York  County 
until  January  1,  1914.  Therefore,  the  following  sketch  of  the 
courts  of  New  York  City  and  county  from  1653  to  1924  may  be 
taken  to  embrace  the  judicial  history  of  the  Bronx  also.  Its 
separate  entity  during  the  last  decade  will,  however,  receive 
notice  in  proper  place  in  this  chapter. 

New  York — City  and  County. 

When  New  Amsterdam,  in  1653,  was  given  corporate  powers, 
the  burgomasters  were,  at  the  outset,  the  presiding  magis¬ 
trates  of  municipal  courts,  though  after  1660  the  schout  pre¬ 
sided,  excepting  when  prosecuting  a  case.  At  such  times,  one 
of  the  burgomasters  presided.  The  burgomasters  of  New 
Amsterdam  are  named  at  foot.2 

Under  the  Nicolls  administration,  the  New  York  City 
Court  was  reorganized,  the  Schepens’  Court  of  New  Ams¬ 
terdam  becoming  the  Mayors’  Court  of  New  York  City  in  1665. 
The  mayor  and  aldermen  had  judicial  powers  in  the  municipal 


Charles  Donohue,  1873;  John  R.  Brady,  1877;  George  P.  Andrews,  1883; 
Chas.  H.  van  Brunt,  1883;  George  C.  Barrett,  1885;  Edward  Patterson, 
1886;  Morgan  J.  O’Brien,  1887;  Abraham  R.  Lawrence,  1887;  George  L. 
Ingraham,  1891;  Charles  H.  Truax,  1895;  Frederick  Smyth,  1895;  Charles 
F.  MacLean,  1895.  On  January  1,  1896,  the  courts  were  reorganized,  and  by 
it  the  following  members  of  the  Superior  Court  bench  became  Justices  of 
the  Supreme  Court:  John  Sedgwick,  P.  Henry  Dugro,  John  J.  Freedman, 
David  McAdam,  Henry  A.  Gildersleeve,  Henry  R.  Beekman.  At  the  same 
time  also,  for  the  same  reason,  the  member  of  the  Court  of  Common  Pleas 
bench  of  the  City  of  New  York  also  joined  the  Supreme  Court.  They  were: 
Joseph  F.  Daly,  Henry  W.  Bookstaver,  Henry  Bischoff,  Jr.,  Roger  A.  Pryor, 
Leonard  A.  Giegerich,  Miles  Beach.  The  other  justices  of  the  Supreme 
Court,  since  1897,  were :  William  N.  Cohen,  Charles  H.  van  Brunt,  and  Francis 
M.  Scott.  The  subsequent  changes  are:  James  Fitzgerald,  1898;  George 
P.  Andrews,  1898;  David  Leventritt,  1898;  George  C.  Barrett,  1899;  James 
A.  O’Gorman,  James  A.  Blanchard,  1900;  Edward  Patterson,  1900;  Philip 
Henry  Dugro,  1900;  John  Proctor  Clarke,  1900;  Morgan  J.  O’Brien,  1901; 
Samuel  Greenbaum,  1901;  Alfred  Steckler,  1901;  Ernest  Hall,  1902;  Wil¬ 
liam  A.  Keener,  1902;  Edward  E.  McCall,  1902;  Edward  B.  Amend,  1902; 
Vernon  M.  Davis,  1902;  Henry  Bischoff,  1903;  Victor  J  Dowling,  1904; 
Mortimer  A.  Addams,  1905;  George  L.  Ingraham,  1905:  Henry  A.  Gilder¬ 
sleeve,  1905;  Joseph  A.  Newburger,  1905;  Edward  S.  Clinch,  1905;  Mat¬ 
thew  Linn  Bruce,  1906;  Leonard  A.  Giegerich,  1906;  John  W.  Goff,  1906; 
Samuel  Seabury,  1906;  M.  Warley  Platzek,  1906;  Peter  A.  Hendrick,  1906; 
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courts ;  and  in  1683,  with  the  establishment  of  the  Recorder’s 
Court,  the  mayor  shared  with  the  recorder  the  judicial  dig¬ 
nity.  The  courts  have  been  described  in  an  earlier  volume, 
but  the  mayors,  who  were  dignataries  of  pronounced  judicial 
importance  in  provincial  days,  have  not  all  been  named.  List 
is  at  foot.3 

During  the  provinicial  period,  the  principal  courts  of  the 
province,  or  colony,  were  seated  in  New  York  City.  The  Court 
of  Assizes,  under  the  Duke’s  Laws,  had  an  annual  session  in 
New  York  City.  Courts  of  Sessions  were  held  oftener  in  the 
counties,  or  ridings,  of  Yorkshire,  and  in  the  dependencies 
where  English  courts  had  been  established.  In  1683  the  Don- 
gan  Act  erected  a  Court  of  Oyer  and  Terminer,  which  went  on 
a  regular  circuit  of  the  counties,  the  circuit  judge  being 
assisted  by  four  justices  of  the  peace  of  each  county.  In  New 
York  City  the  mayor,  recorder  and  aldermen  were  associated 
with  the  circuit  judge.  In  1691  the  Court  of  Oyer  and  Ter- 


John  Ford,  1906;  Charles  W.  Dayton,  1906;  John  J.  Brady,  1906;  Mitchell 
L.  Erlanger,  1906;  Charles  L.  Guy,  1906;  James  W.  Gerard,  1907;  Mat¬ 
thew  Linn  Bruce,  1908;  Irving  Lehman,  1908;  Edward  B.  Whitney,  1909; 
Nathan  Bijur,  1909;  Edward  J.  Gavegan,  1909;  Alfred  Page,  1909;  John 
J.  Delany,  1910;  Francis  Key  Pendleton,  1910;  Francis  M.  Scott,  1911; 
Daniel  F.  Cohalan,  1911;  Henry  D.  Hotchkiss,  1911;  Edward  G.  Whitaker, 
1912;  Thomas  F.  Donnelly,  1912;  Eugene  A.  Philbin,  1913;  Benjamin  N. 
Cardoza,  1913;  John  Proctor  Clarke,  1915;  Samuel  Greenbaum,  1915; 
Bartow  S.  Weeks,  1915;  Francis  B.  Delehanty,  1915;  Samuel  Greenbaum, 
1915;  Clarence  J.  Shearn,  1915;  Edward  R.  Finch,  1915;  John  M.  Tierney, 
1915;  Vernon  M.  Davis,  1916;  George  V.  Mullan,  1916;  Richard  H.  Mit¬ 
chell,  1916;  Samuel  H.  Ordway,  1916;  John  V.  McAvoy,  1917;  Nathan 
Ottinger,  1917;  Robert  L.  Luce,  appointed  1918  to  succeed  Clarence  J. 
Shearn,  resigned;  Victor  J.  Dowling,  1918;  Robert  F.  Wagner,  1918;  Rich¬ 
ard  C.  Lyon,  1918;  Joseph  E.  Newburger,  1919;  Edward  J.  McGoldrick, 
1919;  W.  P.  Burr,  1919;  Phillip  J.  McCook,  1919;  M.  Warley  Platzek, 
1920;  Leonard  A.  Giegerich,  1920;  Charles  L.  Guy,  1920;  William  P.  Burr, 
1920;  Mitchell  L.  Erlanger,  1920;  John  Ford,  1920;  Francis  Martin,  1920; 
James  O’Malley,  1920;  Isadore  Wasservogel,  1920;  Major  Robert  McCurdy, 
March,  1921;  Edward  J.  McGoldrick,  1921;  Joseph  M.  Proskauer,  appointed 
June,  1923,  vice  Alfred  R.  Page,  resigned;  Jeremiah  T.  Mahoney,  1922; 
William  Harman  Black,  1922;  Irving  Lehman,  1922;  Edward  J.  McGold¬ 
rick,  1922;  Thomas  C.  T.  Crain,  appointed  January,  1924,  vice  Irving  Leh¬ 
man,  resigned;  Thomas  W.  Churchill,  appointed  January,  1924,  vice  Daniel 
F.  Cohalan,  resigned;  Nathan  Bijur,  1923;  Edward  J .  Gavegan,  1923; 
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miner  gave  way  to  the  Supreme  Court  then  erected,  or,  rather, 
became  the  criminal  circuit  of  the  new  court.  But  in  arrange¬ 
ments  made  for  judicial  districts,  New  York  City  was  gener¬ 
ally  excepted,  provision  being  made  for  the  mayor,  aldermen 
and  recorder  to  sit  as  puisne  judges  in  the  local  Circuit  Court, 
with  the  circuit  judge  presiding. 

Court  of  Common  Pleas. 

Under  the  Constitution  of  1846,  a  County  Court  was  estab¬ 
lished  in  each  county,  except  New  York,  where  the  historic 
Court  of  Common  Pleas  was  permitted  to  continue,  with  the 
General  Sessions.  The  Court  of  Common  Pleas  began  its  exist¬ 
ence  in  1686,  when  under  the  new  Dongan  charters  New  York 
and  Albany  were  authorized  to  hold  a  court  of  that  name.  As 
a  matter  of  fact,  the  Court  of  Common  Pleas  in  these  cities  were 
but  continuation  of  the  Mayor’s  Court.  After  the  year  1688, 
the  criminal  branch  of  the  Court  of  Common  Pleas  was  known 
as  the  Court  of  Sessions.  In  1691  Courts  of  Common  Pleas  were 


Joseph  M.  Proskauer,  1923;  Jeremiah  T.  Mahoney,  1923;  Salvatore  A. 
Cotillo,  1923;  Peter  A.  Hatting,  1923;  Charles  D.  Donohue,  1923;  Phoenix 
Ingraham,  1923;  Edward  J.  Glennon,  1923;  Aaron  J.  Levy,  1923;  John  L. 
Walsh,  appointed  December  3,  1924,  vice  Donnelly,  deceased;  Thomas  C.  T. 
Crain,  Thomas  W.  Churchill,  and  Louis  D.  Gibbs,  elected  1924. 

2.  Burgomasters  of  New  Amsterdam  (1653-1674) — Arent  van  Hattem 
and  Martin  Cregier  in  1653;  Arent  van  Hattem  and  Martin  Cregier  for 
1654,  Allard  Anthony  taking  the  place  of  van  Hattam  for  the  latter  part  of 
the  year;  Allard  Anthony  and  Oloff  Stevensen  van  Cortlandt  in  1656; 
Allard  Anthony  and  Paulus  Leendertsen  van  der  Grist  in  1657;  P.  L.  van 
der  Grist  and  O.  S.  van  Cortlandt  in  1658;  the  last-named  and  Martin 
Cregier  in  1659;  Martin  Cregier  in  1660;  Allard  Anthony  and  O.  S.  van 
Cortlandt  in  1660;  Allard  Anthony  and  P.  L.  van  der  Grist  in  1661;  P.  L. 
van  der  Grist  and  O.  S.  van  Cortlandt  in  1662;  O.  S.  van  Cortlandt  in  1663; 
Martin  Cregier  and  P.  L.  van  der  Grist  in  1663 ;  the  last-named  and  Corne¬ 
lius  Steen wyck  in  1664,  in  which  year  New  Amsterdam  was  surrendered  to 
the  British.  In  1673,  when  again  under  the  Dutch,  there  were  three  burgo¬ 
masters,  Johannes  van  Brugh,  Johannes  de  Peyster,  Egidius  Luyck;  and 
by  regular  election  in  the  next  year,  Johannes  van  Brugh  and  William 
Beeckman  became  burgomasters,  the  last  New  York  was  destined  to  have. 

3.  Mayors  of  New  York  City  ( 1665-1776) — Captain  Thomas  Willett, 
1665;  Thomas  De  Lavall,  1666;  Thomas  Willett,  1667;  Cornelius  Steen- 
wyck,  1668;  Thomas  De  Lavall,  1671;  Matthias  Nicolls,  1672;  John  Law¬ 
rence,  1673;  William  Dervall,  1675;  Nicholas  de  Meyer,  1676;  Stephanus 
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created  for  each  county.  In  1699,  Governor  Bellomont  renewed 
these  courts,  by  ordinance.  But,  although  the  county  courts 
from  that  time  took  the  name  of  Common  Pleas,  the  court 
of  New  York  City  and  county  held  jealously  to  its  more  dis¬ 
tinctive  name ;  and  as  the  Mayor’s  Court  it  continued  until 
well  into  the  nineteenth  century.  The  recorder,  in  the  first 
years  of  that  office,  would  have  place  at  the  right  hand  of  the 
mayor,  who  was  the  presiding  magistrate ;  later,  the  mayor 
and  recorder  alternately  presided  over  the  court ;  but  when 
Marturin  Livingston  was  recorder  (1804-06,  1807-08),  Mayor 
DeWitt  Clinton  ceased  to  preside  over  the  Mayor’s  Court. 
From  that  time  until  1821,  the  recorder  was  the  presiding  mag¬ 
istrate.  By  an  act  of  1821,  however,  the  name  of  the  New  York 
City  tribunal  was  changed  from  “Mayor’s  Court”  to  “The 
Court  of  Common  Pleas  for  the  City  and  County  of  New  York.” 
The  office  of  first  judge  was  then  created,  the  incumbent  being 
authorized  to  conduct  the  court  without  the  mayor,  recorder 
and  aldermen,  although  these  municipal  officials  might  sit  as 
formerly,  if  they  chose.  Therefore,  it  is  proper  to  list  herein* * * 4 
the  mayors  of  New  York  City,  under  State  government,  from 
the  Revolution  to  1821,  for  they  were  closely  identified  with 
the  functioning  of  the  courts  until  that  time. 


van  Cortlandt,  1677;  Thomas  De  Lavall,  1678;  Francis  Romboult,  1679; 
William  Dyer,  1680;  Cornelius  Steenwyck,  1682;  Gabriel  Minvielle,  1684; 
Nicholas  Bayard,  1685;  Stephanus  van  Cortlandt,  1686;  Peter  de  Lancey, 

1688;  John  Lawrence,  1691 ;  Abraham  de  Peyster,  1691 ;  Charles  Lodowick, 
1694;  William  Merritt,  1695;  Johannes  de  Peyster,  1698;  David  Provoost, 

1699;  Isaac  de  Riemer,  1700;  Thomas  Noole,  1701;  Philip  B.  French,  1702; 
William  Peartree,  1703;  Ebenezer  Willson,  1707;  Jacobus  van  Cortlandt, 
1710;  Caleb  Heathcote,  1711;  John  Johnston,  1714;  Jacobus  van  Cortlandt, 
1719;  Robert  Walter,  1720;  Johannes  Jansen,  1725;  Robert  Lurting,  1726; 
Paul  Richard,  1735;  John  Cruger,  1739;  Stephen  Bayard,  1744;  Edward 
Holland,  1747;  John  Cruger,  1757;  Whitehead  Hicks,  1766;  David  Mat¬ 
thews,  appointed  February  14,  1 776,  by  the  crown  government. 

4.  Mayors  of  New*  York  City  (1784-1821) — James  Duane,  1784;  Rich¬ 
ard  Varick,  1789;  Edward  Livingston,  1801;  DeWitt  Clinton,  1803;  Mari- 
nus  Willett,  1807;  DeWitt  Clinton,  1808;  Jacob  Radcliff,  1810;  DeWitt 
Clinton,  1811 ;  John  Ferguson,  1815;  Jacob  Radcliff,  vice  Ferguson,  resigned, 
Cadwallader  D.  Colden,  1817;  Stephen  Allen,  1821. 
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After  1821,  neither  the  mayor,  the  recorder,5  nor  the  aider- 
men  of  New  York  City  availed  themselves  of  their  privilege  to 
sit  on  the  bench  of  the  Court  of  Common  Pleas,  except  when 
all  the  judges  were  convened  in  a  County  Court.  Thus  organ¬ 
ized,  consisting  of  the  first  judge,  the  mayor,  the  recorder  and 
all  the  aldermen,  this  court  was  occasionally  convened  for  the 
impeachment  and  trial  of  those  who  were  recreant  in  their 
duties  to  the  municipal  government.  On  all  such  occasions, 
the  first  judge  would  be  the  presiding  officer.  This  branch  of 
the  court  was  abolished  in  1826.  In  1834  an  associate  judge 
was  appointed,  with  all  the  powers  of  the  first  judge.  In  1838 
the  court  consisted  of  a  first  judge  and  two  associate  judges, 
and  as  such  continued  until  1846.  Thereafter  the  judgeships 
were  elective.  In  1848  the  judges  of  the  Court  of  Common 
Pleas  were  elected  for  terms  of  two,  four  and  six  years.  The 
Court  of  Common  Pleas  had  unlimited  jurisdiction  in  law  and 
equity,  excepting  in  charges  against  non-residents  of  the  city. 

In  1895  the  Court  of  Common  Pleas  was  abolished,  after  an 
existence  of  “almost  two  hundred  and  fifty  years.”  By  the 


5.  The  Recorders  of  New  York  City  Have  Been — James  Graham, 
1683-88;  William  Pinhome,  1691-93;  James  Graham,  1693-1701 ;  Abraham 
Gouverneur,  1701-03;  Sampson  Shelton  Broughton,  1703-05;  John  Tudor, 
1705-09;  May  Bickley,  1709-12;  David  Jamieson,  1712-25;  Francis  Harri¬ 
son,  1725-35;  David  Horsmanden,  1735-37;  Simeon  Johnson,  1737-69; 
Thomas  Jones,  1769-73;  Robert  R.  Livingston,  1773-74;  John  Watts,  Jr., 
1774;  Richard  Varick,  1783-88;  Samuel  Jones,  1789-96;  James  Kent, 
1796-98;  Richard  Harrison,  1798-1800;  John  P.  Provost,  1800-04;  Mar- 
turin  Livingston,  1804-06;  Pierre  C.  Van  Wyck,  1806-07;  Marturin  Living¬ 
ston,  1807-08;  Pierre  C.  Van  Wyck,  1811-13;  Josiah  Ogden  Hoffman, 
1813-15;  Richard  Riker,  1815-23;  Samuel  Jones,  1823-24;  Richard  Riker, 
1824-38;  Robert  H.  Morris,  1838-41;  Frederick  A.  Tallmadge,  1841-46; 
John  B.  Scott,  1846-49;  Frederick  A.  Tallmadge,  1849-52;  Francis  R. 
Tillou,  1852-55;  James  M.  Smith,  Jr.,  1855-58;  George  G.  Barnard,  1858-61; 
John  T.  Hoffman,  1861-66;  John  K.  Hackett,  1866-79;  Frederick  Smythe, 
1880-94;  John  W.  Goff,  1894-1906. 

John  W.  Goff,  the  last  Recorder  of  New  York,  was  elected  a  Justice  of 
the  Supreme  Court  in  1906.  As  to  James  Graham,  the  first  Recorder,  it  is  of 
interest  to  quote  here  what  Chief  Justice  Daly  said  of  him  in  his  review  of 
the  history  of  the  Court  of  Common  Pleas.  It  is  as  follows : 

“  ....  in  1683  the  corporation  of  the  city  sent  a  petition  to  Gov.  Don- 
gan  for  certain  municipal  changes,  among  the  rest  that  a  Recorder  might  be 
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Constitution  of  1894,  the  Superior  Courts  of  New  York  and 
Buffalo,  the  Court  of  Common  Pleas  of  the  city  and  county  of 
New  York,  and  the  City  Court  of  Brooklyn  were  vested  in  the 
Supreme  Court,  the  change  becoming  effective  January  1,  1896, 
when  the  judges  became  justices  of  the  Supreme  Court. 

The  history  of  the  Court  of  Common  Pleas  of  the  city  and 
county  of  New  York  is  given  in  amplitude  in  a  work  of  that 
title,  compiled  in  1896  by  James  Wilton  Brooks,  of  the  New 
York  bar.  From  it,  some  of  the  information  here  given  has 
been  culled.  At  the  time  of  the  reorganization  of  the  Mayor’s 
Court  under  its  new  name,  the  Governor  appointed  John  T. 
Irving  to  it,  as  first  judge.  In  1834  an  associate  judge  was 
provided,  and  was  vested  with  all  the  powers  of  the  first  judge. 
Michael  Ulshoeffer,  who  received  the  appointment,  had  been 
corporation  counsel  and  city  attorney.  In  1838  Judge  Ulshoef¬ 
fer  succeeded  Irving  as  first  judge,  by  the  death  of  the  latter. 
He  held  the  office  until  1848,  then  resigning.  Daniel  P.  Ingra¬ 
ham,  father  of  George  L.  Ingraham,  who  later  was  an  eminent 
Supreme  Court  justice,  became  associate  judge,  in  1838,  when 

appointed  to  assist  the  Mayor  in  the  Mayor’s  Court,  which  the  Governor 
granted,  and  appointed  James  Graham.  .  .  .  He  was  a  Scotchman,  who 
came  to  the  Colony  in  1678,  and  Mrs.  Lamb,  in  her  ‘History  of  New  York,’ 
says  of  him  that  ‘he  was  the  second  son  of  the  Marquis  of  Montrose’ ;  that 
‘he  was  endowed  with  brilliant  intellectual  qualities,  was  witty,  chivalrous, 
communicative;  overflowed  with  anecdote;  that  he  was  a  lawyer  who  had 
already  attained  distinction  at  the  bar,  and  a  man  of  great  dignity;  of  fine 
presence,  and  a  master  of  rhetoric,  who,  in  his  tastes,  habits  and  methods  of 
thought,  was  a  fair  type  of  the  ancient  nobility  of  Great  Britain.’ 

“This  is  a  fine  picture  of  an  attractive  and  very  accomplished  man;  but 
not  one  word  of  it  is  true.  The  Marquis  of  Montrose  had  no  second  son, 
and  Lord  Bellomont,  who  was  then  Governor  of  the  Province,  in  one  of  his 
letters  to  the  Board  in  London  ....  says  that  Graham  was  bred  to  a  trade, 
and  neither  to  learning  nor  to  law,  which  he  gives  as  the  reason  for  his 
incompetency  in  the  two  offices  which  he  held,  of  Attorney-General  and 
Recorder.  He  never  attained  any  distinction  whatever  at  the  bar.  .  .  . 
Parmentier,  who  was  an  educated  and  well-read  lawyer,  ridiculed  Graham 
for  his  ignorance  of  the  law  ....  finally  ....  Lord  Bellomont  removed 
him  from  the  office  of  Attorney-General  and  Recorder  because  he  was 
incompetent  and  corrupt.” — See  Brooks’  “History  of  the  Court  of  Common 
Pleas  of  New  York,”  pp.  196-197. 
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Ulshoeffer  was  advanced.  William  Inglis  was  added  to  the 
bench  in  1839;  and,  notwithstanding  the  growth  of  the  city, 
the  bench  continued  to  consist  of  three  judges  until  1870,  when, 
by  the  provisions  of  the  Constitution  of  1869,  three  additional 
judges  were  appointed.  In  1844  Charles  P.  Daly,  then  only 
twenty-seven  years  old,  took  the  place  of  Judge  Inglis.  He 
then  began  what  was  destined  to  be  a  very  long  association 
with  that  court.  From  1847  judges  had  to  come  under  the 
elective  system,  and  stand  for  reelection  at  stated  periods, 
though  there  was  no  material  change  in  the  court  by  this 
change  of  status.  All  then  in  office  by  appointment  were 
elected;  but  in  1849,  Lewis  B.  Woodruff  took  the  place  of 
Judge  Ulshoeffer.  In  1850  Ingraham  became  first  judge.  Dur¬ 
ing  the  period  from  1821  to  1895,  when  the  Court  of  Common 
Pleas  was  abolished,  and  its  judges  became  justices  of  the 
Supreme  Court,  it  had  had  only  four  first  judges,  and  three 
chief  justices.  Altogether  twenty-three  judges  served  on  that 
bench.  The  list  is  at  foot.6  Judge  Charles  P.  Daly  served  for 
forty-one  years ;  he  wrote  a  history  of  the  Court  of  Common 
Pleas,  and,  of  course,  was  well  able  to  do  so.  Joseph  F.  Daly 
served  for  twenty-five  years ;  Daniel  P.  Ingraham  and  Richard 
L.  Larremore  for  twenty  years  each;  Judge  Irving  for  seven¬ 
teen  years;  Judge  Michael  Ulshoeffer  for  sixteen  years;  Miles 

6.  Court  of  Common  Pleas  of  City  and  County  of  New  York — The 
judges  of  this  court  from  1821,  when  it  succeeded  the  Mayor’s  Court  (estab¬ 
lished  in  1665  to  succeed  the  Court  of  Schout,  Burgomasters  and  Schepens, 
which  was  erected  in  1653),  were:  First  judges:  John  T.  Irving,  1821-38; 
Michael  Ulshoeffer,  1838-49;  Daniel  P.  Ingraham,  1853-58;  Charles  P. 
Daly,  1858-71.  Chief  judges:  Charles  P.  Daly,  1871-85;  Richard  L.  Lar¬ 
remore,  1885-90;  Joseph  F.  Daly,  1890-95.  Associate  judges:  Michael 
Ulshoeffer,  1834-38;  Daniel  P.  Ingraham,  1838-53;  William  Inglis,  1839-44; 
Charles  P.  Daly,  1844-58;  Lewis  B.  Woodruff,  1850-56;  John  R.  Brady, 
1856-69;  Henry  Hilton,  1858-63;  Albert  Cardozo,  1863-68;  Hooper  C. 
Van  Vorst,  1867-88;  George  C.  Barrett,  1868-69;  Frederick  W.  Loew, 
1869-75;  Charles  H.  Van  Brunt,  1870-84;  Hamilton  W.  Robinson,  1870-09; 
Richard  L.  Larremort,  1870-85;  Joseph  F.  Daly,  1870-90;  George  M.  Van 
Hoesen,  1876-90;  Miles  Beach,  1879-95;  Henry  Wilder  Allen,  1884-91; 
Henry  W.  Bookstaver,  1885-95 ;  Henry  Bischoff,  1890-95 ;  Roger  A.  Pryor, 
1890-95;  Leonard  A.  Giegerich,  1891-95. 
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Beach  for  as  long,  later  serving  also  on  the  Supreme  Court; 
Charles  H.  van  Brunt  for  fourteen  years,  and  later  serving  on 
Supreme  Court,  for  a  while  as  presiding  justice  of  the  Appel¬ 
late  Division  of  the  First  Department.  George  N.  van  Hoesen 
was  judge  of  Common  Pleas  for  fourteen  years;  John  R. 
Brady  for  thirteen  years,  and  H.  W.  Bookstaver  for  eleven 
years. 

As  the  Court  of  Common  Pleas  was  the  County  Court  of 
New  York  County,  it  had  exclusive  jurisdiction  in  certain 
actions ;  it  was  a  Court  of  Impeachment  for  municipal  and 
minor  judicial  officers;  the  greater  part  of  lunacy  proceedings, 
mechanic  lien  litigations  and  insolvent  assignments  came  before 
Common  Pleas.  It  was  also  the  court  where  contested  wills 
were  tried  before  a  jury.  Its  equity  powers  were  coequal 
with  those  of  the  Supreme  Court,  but  its  appellate  powers  were 
more  varied  than  those  of  any  New  York  Court,  excepting  the 
Court  of  Appeals.  The  Supreme  Court  heard  only  appeals 
from  its  own  and  the  Surrogate’s  Court.  The  Superior  Court 
was  confined  to  appeals  from  its  own  decisions.  But  the  Com¬ 
mon  Pleas,  in  addition  to  the  appeals  from  its  own  decisions, 
passed  in  review  appeals  from  judgments  of  the  City  Court 
and  District  Courts  of  New  York.  There  were  six  judges  of 
the  City  Court  and  eleven  District  Court  justices.  As  the  deci¬ 
sions  on  appeal  of  the  Common  Pleas  were  final  it  determined 
the  law,  so  far  as  these  lower  courts  were  concerned,  on  all 
matters  presenting  questions  not  distinctly  adjudicated  by  the 
court  of  last  resort. 

The  decisions  of  the  Common  Pleas  since  1850  have  been 
reported  in  twenty-three  volumes,  four  edited  by  E.  Delafield 
Smith,  two  by  Judge  Hilton,  and  sixteen  by  Chief  Justice 
Charles  P.  Daly.  In  addition,  there  are  the  Smith,  Hilton,  and 
Daly  reports. 

Superior  Court. 

Of  the  other  courts  abolished  in  1895,  the  Superior  Court 
of  New  York  City  had  had  concurrent  existence  with  the 
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Court  of  Common  Pleas  for  more  than  sixty  years — since  1828. 
Its  establishment  in  that  year  had  been  necessary,  legal  busi¬ 
ness  before  the  Supreme  and  Common  Pleas  courts  having 
reached  such  volume  that  it  took  from  twelve  to  fifteen  months 
for  a  cause  to  be  reached  on  the  calendar  of  the  Supreme 
Court.  In  the  fifty  years  of  State  government,  the  population 
of  the  city  had  increased  from  50,000  to  200,000,  but  the 
Supreme  Court  still  had  only  one  justice  then  sitting  in  the 
city,  and  there  was  still  a  single  judge  of  the  Court  of  Common 
Pleas.  Furthermore,  in  the  heavy  bank  failures  and  commer¬ 
cial  embarrassments  that  arose  partly  from  the  reaction  of 
war  inflation,  there  was  urgent  need  of  judicial  assistance.  So, 
by  an  act  of  the  Legislature  in  1828 — decided  upon  after  the 
legislators  had  considered  a  proposal  to  enlarge  the  Court  of 
Common  Pleas — the  Superior  Court  of  New  York  City  was 
established,  with  a  Chief  Justice  and  two  associate  justices,  the 
justices  being  appointed  for  a  term  of  five  years.  Samuel 
Jones,  who  was  then  Chancellor  of  the  State,  was  appointed 
Chief  Justice,  and  Josiah  Ogden  Hoffman  and  Thomas  J.  Oak¬ 
ley,  who  were  both  former  Attorneys-General,  became  asso¬ 
ciate  justices.  By  the  Constitution  of  1846  the  judicial  offices 
became  elective.  In  1848  the  bench  was  increased  to  six  jus¬ 
tices,  the  first  charter  election  under  the  act  being  in  1849. 
Thereafter,  until  abolished  by  the  Constitution  of  1894,  the 
Superior  Court  consisted  of  a  Chief  Justice  and  five  associate 
justices. 

The  Superior  Court,  when  established,  had  the  same  juris¬ 
diction  as  the  Supreme  Court  possessed  in  all  civil  cases.  It 
is  worth  noting  that  it  was  the  first  court  established  by  a 
statutory  act  “that  did  not  have  its  jurisdiction  defined  by  a 
cross-reference  to  an  English  court.”  During  its  more  than 
six  decades  of  existence,  the  Superior  Court  was  served  by 
many  capable  jurists.7 

7.  Superior  Court  of  New  York  City  (1828-1895) — Chief  justices  :  Sam¬ 
uel  Jones,  1828-47;  Thomas  J.  Oakley,  1847-57;  John  Duer,  1857-58;  Joseph 
S.  Bosworth,  1858-63;  Anthony  L.  Robertson,  1864-69;  John  M.  Barbour, 
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Existing  Courts  of  New  York  City. 

It  was  not  until  1896  that  the  serious  overlapping  of  the 
courts  of  New  York  City  was  ended.  Then,  of  the  three  courts 
that  exercised  appellate  powers  in  New  York  City,  two  ended 
their  lives.  It  was  felt  that  they  would  go  long  before  the 
Constitution  of  1894  had  been  framed.  Each  of  these  courts — 
Supreme,  Superior  and  Common  Pleas — “had  its  separate 
organization,  its  own  series  of  reports,  its  own  clerk's  office,  its 
staff  of  employees,  each  its  Appellate  tribunal,  which  made 
its  own  laws,  respecting,  of  course,  the  decisions  of  the  others, 
but  at  times  unavoidably  conflicting.  Their  records  were  kept 
entirely  separate,  and  although  they  administered  the  same 
system  of  jurisprudence,  they  had  no  system  by  which  its 
exercise  by  each  of  them  could  be  brought  into  harmony  with 
that  of  the  others,”  writes  Judge  Strong.8  In  1893,  in  a  paper, 
entitled  “The  Superior  City  Courts,”  read  by  George  G.  Rey¬ 
nolds,  before  the  New  York  State  Bar  Association,  the  ques¬ 
tion  was  asked:  “Now,  why  should  there  be  in  the  city  of 


1870-73;  Claudius  L.  Monell,  1874-76;  William  E.  Curtis,  1876-80;  John 
Sedgwick,  1880-96.  Associate  justices:  Josiah  Ogden  Hoffman,  1828-37; 
Thomas  J.  Oakley,  1828-47;  Aaron  Vanderpoel,  1842-50;  Lewis  H.  Sand- 
ford,  1849-52;  John  Duer,  1849-57;  John  L.  Mason,  1849-52;  William  W. 
Campbell,  1849-56;  Elijah  Paine,  1850-53;  Joseph  S.  Bosworth,  1852-58; 
Robert  Emmet,  1852;  Murray  Hoffman,  1853-61;  John  Slosson,  1853-59; 
Lewis  B.  Woodruff,  1853-61;  Edwards  Pierrepont,  1857-60;  James  Mon- 
crief,  1858-65;  Anthony  L.  Robertson,  1859-64;  James  W.  White,  1860-63; 
John  M.  Barbour,  1861-69;  Claudius  L.  Monell,  1861-74;  Samuel  B.  Gar¬ 
vin,  1863-68;  John  H.  McCunn,  1863-72;  Samuel  Jones,  1865-71;  Freeman 
J.  Fithian,  1869;  John  J.  Freeman,  1870-75;  James  C.  Spencer,  1860-71 ; 
William  E.  Curtis,  1872-76;  John  Sedgwick,  1872-80;  Hooper  C.  Van 
Vorst,  1873-86;  Gilbert  M.  Spier,  1874-81;  Charles  F.  Sanford,  1876-82; 
John  J.  Freedman,  1876-95;  Horace  Russell,  1880  (July  to  December,  vice 
Curtis,  deceased);  Charles  H.  Truax,  elected  November,  1880;  Horace 
Russell  (appointed,  October,  1881,  to  serve  until  end  of  1882,  vice  Sandford, 
deceased)  ;  William  H.  Arnoux,  1882  (Richard  O’Gorman  was  elected, 
November,  1881,  for  place  of  Judge  Spiers,  but  as  his  seat  was  not  then 
vacant,  the  election  was  held  to  be  void.  Judge  Spiers  did  not  resign  until 
July  27,  1882,  Arnoux  being  appointed  to  serve  until  end  of  that  year)  ; 
George  L.  Ingraham,  1883-91;  Philip  P.  Dugro,  1887-95;  David  McAdam, 
1890-95 ;  Henry  A.  Gildersleeve,  1891-95;  Henry  R.  Beekman,  1895. 

8.  “Landmarks  of  a  Lawyer’s  Lifetime”  (Strong,  1914)- 
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New  York,  two  or  more  courts,  the  judges  of  which  are  elected 
by  the  same  voters,  possessing  jurisdiction  over  the  same  sub¬ 
ject  matters,  except  that  one  is  general  and  the  others  local, 
entailing  the  expense  of  additional  clerical  and  other  machin¬ 
ery,  and  leading  inevitably,  actually  in  some  cases,  to  contra¬ 
dictory  decisions?”  It  was  fairly  well  known  which  two  of 
the  three  would  be  abolished.  As  pointed  out  in  a  paper  by 
William  B.  Hornblower  to  the  same  association  in  that  year, 
the  Supreme  Court  was  the  logical  one  to  reinforce.9 

So  the  matter  of  the  Appellate  Court  for  the  city  was  set¬ 
tled  by  the  Constitution  of  1894,  which  provided  for  the  trans¬ 
ference  of  the  business  and  powers  of  the  Superior  and  Com¬ 
mon  Pleas  courts  to  the  Supreme  Court.  There  has  been  no 
material  change  since. 

The  courts  of  New  York  City  and  county  in  1924  were: 
The  Supreme  Court,  composed  of  thirty-six  justices  for  the 
First  district,  using  the  old  Tweed  Court  House,  City  Hall 
Park,  but  soon  to  be  housed  in  a  magnificent  building  on  Cen¬ 
tre  Street;  the  City  Court,  which  has  jurisdiction  only  in 

9.  “The  functions  of  the  Supreme  Court  affect  so  vitally  the  interests 
of  the  whole  community  that  any  questions  arising  with  regard  to  its  organi¬ 
zation  and  the  distribution  of  its  powers  are  of  momentous  importance. 
Each  of  the  justices  of  that  court,  as  at  present  constituted,  is  a  chancellor, 
wielding  the  tremendous  powers  incident  to  equitable  relief.  As  chancellor 
he  can  grant  ex  parte  that  most  righteous  but  most  formidable  and  danger¬ 
ous,  and,  in  the  hands  of  a  corrupt  or  unscrupulous  or  careless  judge,  most 
oppressive  remedy,  an  injunction.  As  chancellor  he  is  called  upon  to  hear 
and  determine  most  intricate  and  delicate  questions  affecting  personal  and 
property  rights.  As  a  common  law  judge  he  wields  the  writs  of  mandamus 
and  habeas  corpus  and  presides  at  the  trial  of  jury  cases  involving  the 
rights  of  citizens  and  of  corporations  in  all  the  varied  relations  of  business 
and  social  life.  As  a  criminal  judge,  he  presides  at  oyer  and  terminer  and 
holds  the  scales  of  justice  where  not  only  the  liberty  but  the  life  of  the 
defendant  may  be  trembling  in  the  balance.  At  general  term  he  sits  in  an 
appellate  capacity  to  review  and  revise  the  decisions  of  his  brother  judges 
and  of  inferior  tribunals. 

“To  secure  the  greatest  efficiency  in  a  court  weilding  these  enormous 
powers,  and  to  remove  it  as  far  as  possible  from  all  liability  to  hasty,  ill- 
advised  or  biased  judgments  are  objects  well  deserving  of  the  gravest  consid¬ 
eration.” — Paper  by  Wm,  B.  Hornblower.  See  “Reports  of  the  N.  Y.  State 
Bar  Association,  1893,”  p.  76. 
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Manhattan,  and  is  composed  of  ten  justices,  who  designate  one 
of  their  number  to  be  Chief  Justice  ;10  the  Court  of  General 
Sessions,  of  nine  judges,  which  also  is  only  for  New  York  City, 
where  it  takes  the  same  status  as  the  County  Courts  of  the 
other  parts  of  Greater  New  York;* 11  the  Surrogate’s  Court.12 
These  are  courts  of  records.  The  inferior  courts,  not  of  record, 
are :  Court  of  Special  Sessions,  consisting  of  twelve  justices 
and  one  Chief  Justice;13  Children’s  Court,14  of  one  presiding 
justice  and  five  justices;  and  City  Magistrates’  Courts,15  hav¬ 
ing  one  chief  judge  and  twenty-two  judges  for  Manhattan  and 
Bronx  districts;  fifteen  judges  for  Brooklyn,  four  for  Queens 
County,  and  two  for  Richmond  County.  The  Municipal 
Courts,16  with  nine  districts,  with  twenty-six  justices  in  Man¬ 
hattan ;  two  districts  with  four  justices  in  the  Bronx;  seven 
districts,  with  eleven  justices  in  Brooklyn;  five  districts,  with 
five  justices  in  Queens,  and  two  districts,  with  two  justices  in 
Richmond,  have  been  courts  of  record  since  1915. 

The  City  Court  continues  a  Justices’  Court,  organized  with 


10.  City  Court  of  New  York,  1925 — Peter  Schmuck,  Chief  Justice; 
Alexander  Finelite,  Abraham  G.  Meyer,  Edward  B.  la  Fetra,  Louis  Wendell, 
Gustave  Hartman,  Joseph  M.  Callahan,  Louis  A.  Valenta,  Joseph  V.  McKee, 
Bernard  L.  Shientag. 

11.  Court  of  General  Sessions  of  City  and  County  of  New  York — 
Thomas  C.  T.  Crain,  former  City  Judge  of  New  York,  made  a  judge  of 
Court  of  General  Sessions  by  Section  6,  Chapter  412,  Laws  of  1907;  Otto 
A.  Rosalsky,  elected  1906;  Joseph  F.  Mulqueen,  1907;  James  T.  Malone, 
1907;  Charles  C.  Nott,  1913;  William  H.  Wadhams,  1913;  John  F.  McIn¬ 
tyre,  1916;  Alfred  J.  Talley,  appointed  by  Governor,  December  28,  1920, 
vice  Malone;  Francis  X.  Mancuso,  elected  1921,  in  place  of  Wadhams; 
Morris  Koenig,  elected  1922;  Cornelius  F.  Collins,  elected  1922;  George 
W.  Olvany,  appointed,  January  1,  1924,  in  place  of  Thomas  C.  T.  Crain; 
William  Allen,  appointed,  August  1,  1924,  vice  George  W.  Olvany,  resigned. 

12.  Surrogates  of  New  York  City  and  County — David  Gelston,  1787; 
Sylvanus  Miller,  1801;  Ogden  Edwards,  1807;  Sylvanus  Miller,  1808; 
John  W.  Mulligan,  1810;  Sylvanus  Miller,  1811 ;  James  Campbell,  1821 ; 
David  D.  Ogden,  1840;  Chas.  McVean,  1844;  Alexander  W.  Bradford, 
1848;  Edward  C.  West,  1857;  Gideon  J.  Tucker,  1862;  Robert  C.  Hutch¬ 
ings,  1869;  Stephen  D.  Van  Schaick,  1875;  Delano  C.  Calvin,  1876;  Daniel 
G.  Rollins,  1883;  Rastus  S.  Ransom,  1888;  John  H.  V.  Arnold,  1893;  F.  T. 
Fitzgerald,  1893;  Abner  C.  Thomas,  1899;  John  P.  Cohalan,  1907;  Robert 
L.  Fowler,  1911;  James  Foley,  1919;  John  P.  O’Brien,  1922. 
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three  justices  in  1807,  to  handle  marine  cases.  In  1819  it 
became  known  as  the  Marine  Court  of  the  City  of  New  York. 
Under  the  Constitution  of  1846,  the  Marine  Court  had  general 
jurisdiction  to  five  hundred  dollars;  and  before  it  could  be 
brought  actions  of  assault  and  battery,  false  imprisonment, 
libel,  slander,  and  so  forth.  Upon  reorganization  as  the  City 
Court,  it  became  the  civil  branch  of  the  ordinary  County  Court, 
the  criminal  branch,  in  New  York  City  and  county,  being  the 
Court  of  General  Sessions.  The  City  Court  has  jurisdiction 
to  the  extent  of  $2,000.  Appeals  from  its  decisions  are  taken 
to  the  Supreme  Court,  whose  decision  with  certain  exceptions 
is  final. 

In  an  amendment  to  modify  the  State  Constitution,  intro¬ 
duced  in  the  Legislature  in  January,  1925,  the  New  York  City 
courts  were  affected.  The  bill  was  in  effect  the  same  as  that 
sponsored  in  1924  by  Senator  Henry  G.  Schackno  and  passed 
by  the  Legislature.  The  proposed  reorganization  of  New  York 
City  courts  is  the  outgrowth  of  a  convention  participated  in  by 


13.  Court  of  Special  Sessions  of  New  York  City,  1925 — Frederic  Kerno- 
chan,  Chief  Justice;  Clarence  Edwards,  Ellsworth  J.  Healey,  Albert  V.  B. 
Voorhees,  James  J.  Mclnerney,  Daniel  F.  Murphy,  Arthur  C.  Salmon, 
Moses  Herrman,  John  J.  Freschi,  Henry  W.  Herbert,  Thos.  J.  Nolan,  Joseph 
D.  Kelly,  Wm.  T.  Featherston,  Justices. 

14.  Children's  Court  of  City  of  New  York,  1925 — Franklin  Chase  Hoyt, 
Presiding  Justice;  Samuel  D.  Levy,  Robert  J.  Wilkin,  Edward  F.  Boyle, 
Wm.  Young,  George  J.  O’Keefe,  Justices. 

15.  City  Magistrates'  Court,  1925 : 

For  Manhattan  and  Bronx — William  McAdoo,  Chief  City  Magistrate; 
James  M.  Barrett,  H.  M.  R.  Goodman,  Richard  F.  McKiniry,  Max  S. 
Levine,  George  W.  Simpson,  Alexander  Brough,  W.  Bruce  Cobb,  Bernard  J. 
Douras,  Joseph  E.  Corrigan,  Edgar  V.  Frothingham,  Frederick  B.  House, 
Francis  X.  McQuade,  Norman  J.  Marsh,  William  A.  Sweetser,  Jean  H. 
Norris,  Stanley  H.  Renaud,  Moses  R.  Ryttenberg,  Jose  Silbermann,  Earl  A. 
Smith,  Thomas  F.  McAndrews,  Charles  A.  Oberwager,  Edward  Weil,  City 
Magistrates. 

For  Brooklyn — Edward  J.  Dooley,  Geo.  H.  Folwell,  Hyman  Rayfiel, 
James  T.  O’Neill,  Francis  A.  McCloskey,  Louis  H.  Reynolds,  Alfred  E. 
Steers,  James  V.  Short,  John  J.  Walsh,  Gasper  J.  Liota,  Mortimer  S. 
Brown,  Harry  Howard  Dale,  Lawrence  C.  Fish,  Jacob  Elperin,  James  J. 
Golden,  City  Magistrates. 

For  Queens  County — J.  J.  Conway,  Thomas  F.  Doyle,  John  Kochendor- 
fer,  Harry  Miller. 

For  Richmond — William  T.  Croak,  Henry  W.  Bridges. 
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members  of  the  Bench  and  Bar  during  Governor  Miller’s  term. 
The  original  proposal  was  to  abolish  the  County  Courts  of 
Bronx,  Kings,  Queens  and  Richmond,  and  to  transfer  their 
criminal  jurisdiction  to  the  Court  of  General  Sessions  and  their 
civil  jurisdiction  to  the  City  Court.  Both  courts  would  be 
made  city-wide.  It  was  planned  also  to  continue  county  judges 
in  office  as  members  of  the  enlarged  Court  of  Special  Sessions. 
Under  the  Judiciary  Bill,  which  carries  the  Constitutional 
Amendment  to  the  electorate  in  November,  1925,  the  County 
Courts,  instead  of  being  abolished,  are  to  be  continued  in  their 
present  jurisdiction  with  the  terms  of  the  judges  extended 
from  six  to  fourteen  years.  The  Court  of  General  Sessions  will 
still  have  jurisdiction  in  New  York  City  only,  but  the  City 
Court  will  be  extended  as  planned  to  relieve  the  County  Courts 
of  the  boroughs  of  Greater  New  York  outside  of  Manhattan  of 
all  civil  cases.  The  amendment  extends  the  terms  of  surro¬ 
gate  in  every  county  to  fourteen  years,  as  is  the  case  in  New 
York  County.  It  also  takes  the  subject  of  judicial  salaries  out 
of  the  Constitution,  thereby  making  future  modifications  possi¬ 
ble  by  legislative  action  only. 

The  sections  of  the  proposed  amended  Judiciary  Article  of 
the  Constitution  that  greatly  affect  New  York  City  are  Nos. 


16.  Municipal  Courts,  Greater  New  York  City,  1925: 

For  Manhattan — James  A.  Coffrey,  Wm.  F.  Moore,  John  Hoyer,  Henry 
G.  Schimmel,  Jacob  Panken,  Morris  Eder,  Wm.  Blau,  Lester  Lazarus, 
Thomas  E.  Murray,  Thomas  F.  Noonan,  Michael  F.  Blake,  John  G. 
McTigue,  Frederick  Spiegelberg,  Abram  Ellenbogen,  Thomas  J.  Whalen, 
Jacob  Marks,  Timothy  A.  Leary,  John  R.  Davis,  S.  Clinton  Crane,  Samson 
Friedlander,  Leopold  Prince,  Carroll  Hayes,  Edgar  J.  Lauer,  William  Chil- 
vers,  George  L.  Genung,  William  C.  Wilson,  Justices. 

For  Bronx — Peter  A.  Sheil,  Ely  Neumann,  William  E.  Morris,  James 
J.  Fitzgerald. 

For  Brooklyn — James  A.  Dunne,  John  R.  Farrar,  O.  G.  Esterbrook, 
William  J.  Bogenschultz,  Charles  J.  Carroll,  Jacob  S.  Strahi,  Cornelius 
Furguson,  Edgar  M.  Doughty,  William  D.  Niper,  Charles  B.  Law,  Harrison 
G.  Glore. 

For  Queens — John  H.  Hetherington,  John  M.  Cragen,  Adam  Christman, 
Jr.,  Henry  G.  Wenzel,  Edward  Kelly. 

For  Richmond — Thomas  C.  Brown,  Arnold  J.  B.  Wesmeyer,  Justices. 


906 


COURTS  AND  LAWYERS 


ii,  12,  13,  14,  15.  Sections  14  and  15  are  quite  new,  but  Sec¬ 
tions  11,  12  and  13  are  amendments  of  Sections  14,  16  and  15, 
respectively,  of  the  Constitution  of  1894.17 

The  Court  of  Special  Sessions  was  continued  under  the 
provisions  of  the  Greater  New  York  charter,18  in  1898.  In  1916 
it  consisted  of  a  Chief  Justice  and  fourteen  associate  justices, 
but  there  are  now  only  twelve  and  a  chief.  All  appointments 
are  made  by  the  mayor,  for  ten-year  terms.  The  court  has 
jurisdiction  in  the  five  counties  of  Greater  New  York.  It  is 
an  inferior  criminal  court  not  of  record,  having  jurisdiction  to 
hear  and  determine,  in  first  instance,  all  charges  of  misde¬ 
meanor  (except  libel)  and  all  bastardy  proceedings.  Appeals 
are  to  the  Supreme  Court,  thence,  in  certain  cases,  to  the  Court 
of  Appeals.  In  cases  of  misdemeanor  punishable  by  a  fine  not 
exceeding  $100,  or  imprisonment  for  not  over  sixty  days,  or 
both,  a  magistrate,  with  the  consent  of  defendant  and  the 
prosecuting  officer,  may  sit  as  a  Court  of  Special  Sessions  to 
finally  determine  the  case.  On  July  1,  1915,  a  separate  division 

1 7.  See  Bill  G.  O.  82;  Nos.  260,  761 ;  Int.  258,  State  of  New  York.  In 
Senate,  January  22,  1925. 

1 7.  The  Cole  Judiciary  Bill,  passed  by  concurrent  resolution  of  Senate 
and  Assembly,  in  March,  1925,  proposing  constitutional  amendments  of 
the  Judiciary  Article  (No.  VI)  of  the  Constitution  of  1894,  contains  the 
following  of  particular  interest  to  New  York  City: 

Section  11 — (Old  Section  14)  :  The  existing  county  courts  are  con¬ 
tinued,  and  the  judges  thereof  now  in  office  shall  hold  their  offices  until  the 
expiration  of  their  respective  terms.  In  the  County  of  Kings  there  shall  be 
five  county  judges  and  in  the  County  of  Bronx  two  county  judges.  The 
number  of  county  judges  in  any  county  may  also  be  increased  from  time  to 
time,  by  the  Legislature,  to  such  number  that  the  total  number  of  county 
judges  in  any  one  county  shall  not  exceed  one  for  every  two  hundred  thou¬ 
sand,  or  major  fraction  thereof,  of  the  population  of  such  county.  The 
additional  county  judge  in  the  county  of  Bronx  shall  be  chosen  at  the  general 
election  held  in  the  first  odd-numbered  year  after  the  adoption  of  this 
amendment.  The  additional  county  judges  whose  offices  may  be  created  by 
the  Legislature  shall  be  chosen  at  the  general  election  held  in  the  first  odd- 
numbered  year  after  the  creation  of  such  office.  All  county  judges,  includ¬ 
ing  successors  to  existing  judges,  shall  be  chosen  by  the  electors  of  the 
counties  for  the  term  of  six  years  from  and  including  the  first  day  of  Janu¬ 
ary  following  their  election,  except  that  in  counties  within  the  City  of  New 
York  the  term  shall  be  fourteen  years.  County  courts  in  counties  outside  the 
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of  the  Court  of  Special  Sessions  was  organized,  called  the 
Children’s  Court.  A  Domestic  Relations  Court  was  reorgan¬ 
ized  in  1922  by  the  provisions  of  amendment  November  8, 
1921,  of  Section  18  of  Article  VI  of  existing  Constitution — see 
Chapter  XXXV.  But  these  were  not  the  first  provisions  made 
for  the  proper  care  of  juvenile  delinquents.  Chapter  XX,  Title 
3,  Section  1399,  of  the  Greater  New  York  charter,  provided  for 
Children’s  Court,19  in  1898. 

The  City’s  Magistrates’  Courts  were  provided  for  by  Chap¬ 
ter  XX,  Title  3,  Section  1390  of  the  Greater  New  York  charter.20 
There  are  two  divisions,  the  first  consisting  of  the  boroughs  of 
Manhattan  and  the  Bronx,  the  second  of  the  other  three  bor¬ 
oughs.  In  the  First  Division  there  is  a  chief  city  magistrate 
and  twenty-three  city  magistrates ;  in  the  Second  Division 
there  are  twenty  city  magistrates,  though  prior  to  July  1,  1915, 
both  divisions  had  a  chief  city  magistrate.  Each  magistrates’ 
Court  is  presided  over  by  one  magistrate.  Each  court,  except 
the  Night  Courts  and  Domestic  Relations  Courts,  has  jurisdic- 

City  of  New  York  shall  have  the  powers  and  jurisdiction  now  prescribed  by 
law,  and  also  original  jurisdiction  in  actions  for  the  recovery  of  money  only, 
where  all  the  defendants  reside  in  the  county  and  in  which  the  complaint 
demands  judgment  for  a  sum  not  exceeding  three  thousand  dollars;  but  if, 
in  any  action  brought  in  said  court,  a  counterclaim  for  more  than  three 
thousand  dollars  shall  be  interposed,  the  Supreme  Court,  on  the  application 
of  either  party  made  in  the  judicial  district  embracing  the  county,  may 
remove  the  cause  to  the  Supreme  Court,  whereupon  such  action  shall  pro¬ 
ceed  and  be  heard  as  if  originally  brought  therein.  The  Legislature  may 
hereafter  enlarge  or  restrict  the  jurisdiction  of  the  county  courts;  provided, 
however,  that  their  jurisdiction  shall  not  be  so  extended  as  to  authorize  an 
action  therein  for  the  recovery  of  money  only  in  which :  ( 1 )  the  sum 

exceeds  three  thousand  dollars,  or  (2)  in  which  any  person  not  a  resident 
of  the  county  is  not  a  defendant,  unless  such  defendant  have  an  office  for 
the  transaction  of  business  within  the  county  and  the  cause  of  action  arose 
therein.  From  and  after  the  first  day  of  January  in  the  second  year  follow¬ 
ing  the  adoption  of  this  article,  all  the  jurisdiction  in  civil  actions  or  pro¬ 
ceedings  now  vested  in  the  county  courts  of  the  counties  of  Kings,  Bronx, 
Queens  and  Richmond  shall  be  withdrawn  from  such  county  courts  and 
vested  in  the  City  Court  of  the  City  of  New  York  as  constituted  in  and  by 
section  fifteen  of  this  article,  and  said  county  courts  shall  thereafter  be 
vested  with  jurisdiction  only  in  criminal  prosecutions  or  proceedings  as  now 
or  hereafter  provided  by  law.  County  judges  shall  perform  such  duties  as 
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tion  only  over  crimes  occurring  in  a  particular  magistrate’s 
court  district.  Magistrates’  Courts  are  inferior  courts  not  of 
record,  having  original  criminal  jurisdiction. 

Some  important  history  has  been  written  into  New  York 
jurisprudence  by  the  reorganization  of  the  New  York  City 
magisterial  system  during  recent  years.  After  several  years  of 
hard  fighting  by  the  Charity  Organization  Society  of  New 
York,  and  other  social  service  bodies,  passage  of  legislation 
was  secured  in  1908  calling  for  the  appointment  of  a  commis¬ 
sion  to  investigate  the  operation  of  the  inferior  courts  of  New 
York  City.  The  New  York  Police  Court  that  had  succeeded 
the  old  Justice  of  the  Peace  Courts  did  not  supply  the  need  of 
the  great  city.  Each  police  court  was  independent  of  any  cen¬ 
tral  organization.  There  was  no  cooperation  between  the 
judges  of  the  different  districts.  “Justice  was  a  matter  of  indi¬ 
vidual  temperament,  influenced  often  by  ward  politics  rather 
than  by  considerations  of  right  or  wrong.” 

Magazine  publicity  drew  the  attention  of  the  average  citi- 


may  be  prescribed  by  law,  and  their  compensation,  as  established  by  law, 
shall  be  payable  out  of  the  county  treasury.  A  county  judge  of  any  county 
outside  the  City  of  New  York  may  hold  the  county  court  in  any  other  county 
when  requested  by  the  county  judge  of  such  other  county;  and  in  case  of  the 
death,  absence,  or  incapacity  of  a  county  judge,  in  a  county  having  no 
special  county  judge  then  able  to  serve,  the  Governor  may  designate  a  county 
judge  of  another  county  to  hold  the  county  court  during  such  vacancy, 
absence,  or  inability  to  act. 

Section  12 — (Which  amends  Section  16  of  Constitution  of  1894)  :  ’The 
Legislature,  on  application  of  the  Board  of  Supervisors  or  other  body  exer¬ 
cising  similar  powers  may,  in  any  county  having  a  county  court,  provide  for 
the  election  of  a  special  county  judge  or  special  surrogate,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  county  judge  or  of  surrogate  in 
such  cases  as  may  be  provided  by  law.  Any  such  special  county  judge  or 
surrogate  shall  be  chosen  at  the  general  election  held  in  the  first  odd- 
numbered  year  after  the  creation  of  any  such  office,  to  take  office  on  the  first 
day  of  January  following  such  election,  but  no  appointment  shall  be  made 
by  the  Governor  to  such  office  meantime. 

Section  13 — (Amending  Section  15  of  Constitution  of  1894)  :  The 
existing  surrogates’  courts  are  continued,  and  the  surrogates  now  in  office 
shall  hold  their  offices  until  the  expiration  of  their  respective  present  terms. 
Their  successors  shall  be  chosen  by  the  electors  of  their  respective  countes, 
and  their  terms  of  office  shall  be  six  years,  except  in  the  counties  of  New 
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zen  to  “The  Farce  of  Police  Court  Justice  in  New  York,”  the 
article  giving  “a  fairly  adequate  picture  of  the  manner  in  which 
the  poor,  the  weak  and  frightened,  the  unjustly  accused  and  the 
unfortunate  were  shamefully  exploited  by  corrupt  politicians.” 

The  Page  Commission  was  appointed  and  following  its 
inquiry  and  report  the  Inferior  Criminal  Courts  Act  of  1910 
became  the  basis  of  the  inferior  criminal  courts  of  New  York 
City.  The  system  is  still  in  operation,  though  for  some  years 
after  the  change  strenuous  efforts  were  made  by  politicians 
again  to  get  control  of  the  courts.  As  late  as  1919  a  bill  was 
introduced,  which,  if  passed,  would  have  legislated  out  of  office 
the  Chief  Justice  of  the  Court  of  Special  Sessions  and  the 
chief  city  magistrate,  both  of  whom  were  very  capable  and 
eminently  honorable  jurists,  and  provided  that  these  judge- 
ships  should  be  filled  once  in  four  years,  by  each  incoming 
mayor.  Fortunately  public  interest  was  stirred  sufficiently  to 
defeat  the  bill.  It  should  be  stated  that,  in  the  main,  the  mag¬ 
istrates  of  New  York  City  preserved  a  strictness  of  judicial 

York,  Kings,  Bronx,  and  Queens,  where  they  shall  hereafter  be  elected  for 
terms  of  fourteen  years.  The  Legislature  may  provide  for  the  election  of 
an  additional  surrogate  in  any  county  having  a  population  of  more  than  one 
million.  Surrogates  and  surrogates’  courts  shall  have  the  jurisdiction,  legal 
and  equitable,  and  powers  now  established  by  law  until  otherwise  provided 
by  the  Legislature.  The  county  judge  shall  be  and  serve  as  surrogate  of 
his  county  except  where  a  separate  surrogate  has  been  or  shall  be  elected. 
In  any  county  having  a  population  exceeding  forty  thousand  wherein  there 
is  now  no  separate  surrogate,  the  Legislature  may  provide  for  the  election 
of  a  separate  officer  to  be  surrogate,  whose  term  of  office  shall  be  six  years. 
When  the  surrogate  shall  be  elected  as  a  separate  officer,  his  compensation 
shall  be  established  by  law  and  shall  be  payable  out  of  the  county  treasury. 

The  Legislature  may  at  any  time  provide  that  the  duties  of  county  judge 
and  surrogate  in  any  county  be  discharged  by  the  same  person.  For  the 
relief  of  surrogates’  courts,  the  Legislature  may  confer  upon  the  Supreme 
Court  in  any  county  having  a  population  exceeding  four  hundred  thousand, 
the  powers  and  jurisdiction  of  surrogates. 

Section  14 — The  Court  of  General  sessions  in  and  for  the  City  and 
County  of  New  York  is  continued  with  its  present  jurisdiction,  under  the 
name  of  the  Court  of  General  Sessions  of  the  County  of  New  York.  The 
said  court  shall  consist  of  the  judges  now  in  office,  all  of  whom  shall  con¬ 
tinue  to  be  judges  of  the  Court  of  General  Sessions  of  the  County  of  New 
York  for  the  remainder  of  the  terms  for  which  they  were  severally  elected 


910 


COURTS  AND  LAWYERS 


probity  that  was  obvious  and  commendable.  As  a  rule,  they 
held  themselves  entirely  aloof,  and  independent  of  political 
control,  as  soon  as  they  assumed  judicial  office. 

The  Act  of  1910  brought  centralized  control,  with  one 
administrative  head  for  each  court  system,  a  central  Bureau  of 
Records  and  an  organized  Probation  Department  for  each 
court.  Under  the  Act  of  1910  the  Children’s  Court  was  still 
a  part  of  the  Court  of  Special  Sessions,  but  in  1915  it  became  a 
separate  division.  Its  bench  is  composed  of  Special  Session 
judges,  designated  as  Children’s  Court  judges  by  the  mayor. 
The  City  Magistrates’  Court  is  known  locally  as  “the  Supreme 
Court  of  the  Poor.”  To  it  are  brought  persons  charged  with 
felony,  misdemeanor,  or  the  violation  of  an  ordinance  or  law 
which  is  neither  felony  nor  a  misdemeanor.  In  cases  where 
the  charge  is  felony,  the  magistrate  must  decide  if  the  evidence 
is  sufficient  to  warrant  holding  the  case  for  the  grand  jury,  or 
for  the  Court  of  Special  Sessions,  if  the  charge  is  misdemeanor. 
In  all  other  cases,  which  constitute  seventy-five  per  cent,  of  the 
entire  number,  the  magistrate  has  final  jurisdiction. 

or  appointed.  The  successors  to  the  judges  who  were  elected  or  appointed 
as  judges  of  the  Court  of  General  Sessions  in  and  for  the  City  and  County 
of  New  York  shall  be  elected  by  the  electors  within  the  County  of  New 
York.  The  Legislature  may  in  its  discretion  authorize  the  election  of  one 
or  more  additional  judges  of  said  court.  The  successors  to  all  said  judges 
of  the  Court  of  General  Sessions  of  the  County  of  New  York  shall  be 
elected  for  the  term  of  fourteen  years. 

Section  15 — The  City  Court  of  the  City  of  New  York  is  continued,  and, 
from  and  after  the  first  day  of  January  in  the  second  year  following  the 
adoption  of  this  article,  it  shall  have  the  same  jurisdiction  and  power 
throughout  the  City  of  New  York,  under  the  name  of  the  City  Court  of  the 
City  of  New  York,  as  it  now  possesses  within  the  County  of  New  York  and 
the  County  of  Bronx,  and  original  jurisdiction  concurrent  with  the  Supreme 
Court  in  actions  for  the  recovery  of  money  only  in  which  the  complaint 
demands  judgment  for  a  sum  not  exceeding  three  thousand  dollars,  and 
interest,  and  in  actions  of  replevin,  foreclosure  of  mechanic’s  leins  and 
liens  on  personal  property  where  the  property  involved  does  not  exceed 
in  value  the  sum  of  three  thousand  dollars.  Its  jurisdiction  to  enter  judg¬ 
ment  upon  a  counterclaim  shall  be  unlimited.  It  shall  consist  of  the  justices 
then  in  office,  who  shall  continue  to  be  justices  of  the  court  for  the  remainder 
of  the  terms  for  which  they  severally  were  elected  or  appointed,  and  the 
additional  justices  to  be  elected  as  provided  in  this  section.  The  justices 
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In  1918  there  were  more  than  200,000  arraignments  before 
the  thirty-one  City  Magistrates’  Courts.  Most  of  these  cases 
were  simple  and  could  be  dealt  with  quickly,  but  some  required 
more  study.  To  meet  this  need,  an  amendment  of  1915  pro¬ 
vided  “That  the  Board  of  City  Magistrates  may  provide  for 
the  holding  in  any  borough  such  special  City  Magistrates’ 
Courts  or  Courts  of  Special  Sessions  for  the  trial  of  specified 
cases  of  offenses  or  offenders.”  Six  special  City  Magistrates’ 
Courts  were  in  operation  in  1920  in  New  York  City.  One  of 
these  is  the  Men’s  Night  Court,  to  which  go  all  men  arrested 
after  the  close  of  the  district  courts;  but  until  April  21,  1919, 
men  as  well  as  women  who  were  arrested  after  nightfall  were 
arraigned  in  the  Women’s  Night  Court.  The  women  now  have 
a  separate  day  court,  legislation  being  passed  in  1918. 

In  1918  a  law  was  passed  making  it  possible  for  the  judges 
of  the  Women’s  Court  to  remand  for  observation  any  girl  or 
woman  convicted  of  prostitution  whom  they  might  suspect  to 
be  feeble-minded.  The  Whitney  Law  also  authorizes,  and 

who  were  elected  or  appointed  as  justices  of  the  City  Court  of  the  City  of 
New  York  shall  be  paid  the  compensation  now  fixed  by  law  for  such  justices 
until  the  expiration  of  the  terms  for  which  they  were  respectively  elected 
or  appointed.  Eight  of  their  successors  shall  be  elected  by  the  electors  of 
the  County  of  New  York  and  two  by  the  electors  of  the  County  of  Bronx, 
and  hold  office  for  ten  years.  There  shall  also  be  five  additional  justices, 
two  of  whom  shall  reside  in  and  be  chosen  by  the  electors  in  the  County 
of  Kings,  and  one  of  whom  shall  reside  in  and  be  chosen  by  the  electors  in 
each  of  the  Counties  of  New  York,  Bronx  and  Queens,  and  all  of  whom 
shall  be  elected  at  the  first  general  election  following  the  adoption  of  this 
article,  and  they  and  their  successors,  who  shall  be  chosen  in  like  manner, 
shall  hold  office  for  ten  years.  Until  the  Legislature  shall  otherwise  provide, 
the  county  judge  and  surrogate  of  Richmond  County  shall  perform  in  said 
county  the  duties  of  a  justice  of  the  City  Court  of  the  City  of  New  York 
and  also  the  duties  of  a  justice  of  the  Supreme  Court  at  chambers  or  out  of 
court.  The  Legislature  may  in  its  discretion  authorize  the  election  of  one  or 
more  additional  justices  of  the  City  Court  in  any  county  within  the  City 
of  New  York.  The  justices  hereafter  elected  shall  receive  from  the  City  of 
New  York  such  compensation  as  may  be  fixed  by  law. 

The  justices  of  the  City  Court  of  the  City  of  New  York  shall  choose 
one  of  their  number  to  be  the  presiding  justice  thereof,  who  shall  act  as 
such  during  his  term  of  office,  and  who  shall  be  charged  with  the  general 
administration  of  the  court  and  the  assignment  of  the  justices  to  hold  the 
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makes  compulsory,  the  medical  examination  of  all  women  con¬ 
victed  of  prostitution,  and  those  in  need  of  treatment  for  vene¬ 
real  disease  are  sent  to  hospitals.  The  Probation  Department 
of  the  Women’s  Court  also  effectively  helps  wayward  girls, 
first  offenders,  to  retrace  their  steps.  Much  good  is  also  done 
in  the  Children’s  Courts  to  keep  the  boys  of  to-day  from  becom¬ 
ing  the  adult  criminals  of  to-morrow. 

Another  special  court  is  the  Domestic  Relations  Court. 
There  are  three,  one  in  Manhattan,  one  in  Brooklyn,  and  the 
third  in  the  Bronx.  To  this  court  the  chief  city  magistrate 
assigns  two  magistrates.  This  court  at  first  dealt  mainly  with 
financial  matters ;  the  support  of  wife  and  children  by  the  hus¬ 
band  or  father;  but  its  scope  has  been  widened  to  make  it 
possible  for  the  judge  to  deal  with  family  differences  other 
than  those  merely  financial. 

The  traffic  Court,  another  of  special  purpose,  was  estab¬ 
lished  in  1915.  Another,  which  has  an  important  part  in  reliev¬ 
ing  serious  congestion  in  the  district  courts  of  New  York  City, 

terms  thereof,  subject  to  such  regulations  as  the  presiding  justice  of  the 
Appellate  Divisions  of  the  Supreme  Court  in  the  first  and  second  depart¬ 
ments  shall  from  time  to  time  prescribe.  The  justices  of  said  City  Court 
shall  have  power  to  appoint  and  remove  a  chief  clerk  of  the  court,  and  one 
or  more  deputy  clerks  in  each  county,  who  shall  keep  their  respective  office 
or  offices  at  a  place  or  places  to  be  designated  by  the  court,  and  whose  duties 
shall  be  regulated  and  supervised  by  the  presiding  justice  of  the  court. 

All  civil  actions  or  proceedings  pending  on  said  first  day  of  January 
in  the  county  courts  of  the  Counties  of  Kings,  Bronx,  Queens,  and  Rich¬ 
mond,  respectively,  are  hereby  transferred  to  the  City  Court  of  the  City  of 
New  York  for  hearing  and  determination  at  terms  held  within  the  counties 
in  which  the  same  shall  be  pending,  and,  for  the  purpose  only  of  such  hear¬ 
ing  and  determination  and  the  enforcement  of  the  judgments  rendered 
thereon,  said  City  Court  shall  have  and  exercise  the  equity  jurisdiction 
previously  vested  in  the  respective  county  courts  from  which  such  cases  are 
so  transferred,  but  not  otherwise.  Until  the  Legislature  shall  otherwise 
provide,  the  clerk  of  the  City  Court  of  the  City  of  New  York  and  the  chief 
clerk  of  the  County  Court  in  each  of  the  Counties  of  Kings,  Bronx,  Queens, 
and  Richmond,  shall  severally  act  within  his  county  as  a  deputy  clerk  of  the 
City  Court  of  the  City  of  New  York,  and  the  presiding  justice  of  the  court 
shall  make  such  rules  and  regulations  respecting  the  clerk’s  offices,  the 
assignment  of  secretaries  to  the  justices,  court  clerks,  stenographers,  inter¬ 
preters,  and  other  attendants  and  the  distribution  of  the  business  of  the 
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is  the  Municipal  Term  Court.  Many  of  the  cases  brought 
before  the  Magistrates’  Courts  daily  are  trivial ;  but  in  1914  it 
became  evident  that  great  injustice  was  done  to  poor  people 
who  were  arraigned  for  some  technical  misdemeanor  but  whose 
case  could  not  be  summarily  disposed  of.  Oftentimes  they  had 
to  wait  for  a  week  or  more  before  the  Court  of  Special  Ses¬ 
sions,  to  which  they  were  remanded  from  the  Magistrates’ 
Court,  could  deal  with  the  case.  Statistics  showed  that  the 
Court  of  Special  Sessions  acquitted  or  released  without  trial, 
because  of  insufficient  evidence,  an  average  each  day  of  one 
person  who  had  been  held  in  jail  awaiting  trial  and  that  every 
year  nearly  eight  hundred  persons  were  so  deprived  of  their 
liberty  for  periods  ranging  from  three  to  twenty-one  days  in 
length,  awaiting  trial.  In  many  cases  the  offense  charged, 
even  if  proved,  would  not  have  warranted  so  great  a  punish¬ 
ment.  This  grievous  state  was  remedied  by  an  amendment 

court  in  the  said  several  counties  as  from  time  to  time  may  be  expedient, 
subject  to  such  general  regulations  as  the  presiding  justices  of  the  Appellate 
Divisions  of  the  first  and  second  departments  shall  from  time  to  time  pre¬ 
scribe.  Appeals  from  the  City  Court  of  the  City  of  New  York  shall  be 
taken  to  the  Appellate  Term  for  the  appropriate  department  or  otherwise 
as  may  be  prescribed  by  law. 

18.  Court  of  Special  Sessions — Chapter  XX,  Title  3,  of  the  Greater 
New  York  charter  reads : 

“The  Court  of  Special  Sessions  is  hereby  continued,  with  all  the  powers, 
duties,  and  jurisdiction  it  now  has  by  law,  and  such  additional  powers,  duties 
and  jurisdiction  as  are  contained  in  and  covered  by  Section  1419.  The 
justices  of  the  Court  of  Special  Sessions  of  the  first  and  second  divisions  of 
the  City  of  New  York  are  hereby  continued  in  office  until  the  expiration  of 
the  terms  for  which  they  have  been  appointed,  and  their  successors  shall  be 
appointed  by  the  mayor  for  the  term  of  ten  years.  There  shall  be  six  jus¬ 
tices  of  the  Special  Sessions  for  the  first  division  and  six  for  the  second  divi¬ 
sion  for  a  term  of  ten  years,  whose  powers,  duties,  jurisdiction  and  compen¬ 
sation  shall  be  the  same;  whose  successors  shall  be  elected  in  like  manner 
and  who  shall  possess  all  the  requirements  for  appointment  as  those  hereby 
continued  in  office.” 

19.  Children  s  Court — Chapter  XX,  Title  3,  Section  1399,  Greater  New 
York  charter  reads : 

“The  Board  of  City  Magistrates  of  the  first  division  shall  assign  a  part 
for  the  hearing  and  disposition  of  cases  now  within  the  jurisdiction  of  said 
magistrates  involving  the  trial  or  commitment  of  children,  which  part  may 
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providing  that  a  magistrate  might  sit  as  a  Special  Sessions 
judge.  So  empowered,  the  magistrate  could  summarily  dis¬ 
pose  of  many  cases  of  violations  of  city  ordinances.  This 
method  did  not  operate  to  complete  satisfaction,  so  the  city 
magistrates  evolved  the  plan  of  the  fifth  Special  Magistrate 
Court  established — the  Municipal  Term  Court,  which  deals 
exclusively  with  those  cases  in  which  the  City  or  State  Depart¬ 
ment  is  the  complainant.  City  Magistrate  W.  Bruce  Cobb  de¬ 
scribes  it  as  “A  court  of  prevention,”  which  it  really  is,  enforc¬ 
ing  the  laws  and  ordinances  relating  to  fire  protection,  health, 
safe  and  sanitary  housing,  factory  and  employment  evils  of  the 
great  city.  The  court  was  brought  into  efficient  functioning 
by  Charles  W.  Appleton,  its  first  magistrate.  The  actuating 
purpose  is  to  get  citizens  to  obey  the  law  of  “do”  as  well  as  the 
law  of  “don’t.”  For  instance,  the  citizen  who  fails  to  “build  a 
fire-escape  or  install  a  sprinkler  or  clean  a  bakery,  is  not 
allowed  to  fall  back  on  the  excuse:  T  did  not  know.’”  The 
long-bearded  denizen  of  the  East  Side  who  was  charged  with 

for  convenience  be  called  a  Children’s  Court,  and  in  all  such  cases  the  mag¬ 
istrate  holding  said  court  shall  have  all  the  powers,  duties  and  jurisdiction 
now  possessed  by  the  city  magistrates  within  said  first  division.  Said 
Children’s  Court  shall  be  held  by  the  several  magistrates  in  rotation  in  such 
manner  as  may  be  determined  by  said  board  and  shall  be  opened  on  such 
days  and  during  such  hours  as  the  said  board  shall  in  its  rules  provide. 
Whenever  under  any  provision  of  law  a  child  under  sixteen  years  of  age  is 
taken  before  a  city  magistrate  in  the  first  division  sitting  in  any  court  other 
than  the  Children’s  Court,  it  shall  be  the  duty  of  such  magistrate  to  transfer 
the  case  to  the  Children’s  Court.  If  the  case  falls  within  the  jurisdiction  of 
said  court  as  herein  provided,  it  shall  be  the  duty  of  the  officer  having  the 
child  in  charge  to  take  such  child  before  that  court,  and  in  any  such  case 
the  magistrate  holding  said  Children’s  Court  must  proceed  to  hear  and  dis¬ 
pose  of  the  case  in  the  same  manner  as  if  it  had  been  originally  brought 
therein.  The  Board  of  City  Magistrates  shall  appoint  a  clerk  for  the  Chil¬ 
dren’s  Court  and  such  assistants  as  may  be  necessary,  whose  salaries  shall 
be  fixed  by  the  Board  of  Aldermen  on  the  recommendation  of  the  Board  of 
Estimate  and  Apportionment,  and  said  court  shall  be  held,  if  practicable,  in 
the  building  in  which  the  offices  of  the  Department  of  Public  Charities  for 
the  examination  of  dependent  children  are  located,  or  if  this  shall  not  be 
practicable,  the  court  shall  be  held  in  some  other  building  as  near  thereto  as 
practicable,  to  be  selected  by  the  Commissioners  of  the  Sinking  Fund.  Noth¬ 
ing  herein  contained  shall  affect  any  provisions  of  law  with  respect  to  the 
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bottling  soft  drinks  in  his  bedroom  and  in  the  same  operation 
corking  several  bed-bugs,  was  made  aware  of  the  offense.  The 
apartment  house  owner  who  furnishes  insufficient  heat  to  his 
tenants  is  also  brought  before  the  court.  In  these  and  innumer¬ 
able  other  ways,  the  Municipal  Term  Court  has  since  its  foun¬ 
dation,  in  April,  1915,  disposed  of  thousands  of  cases  each 
year.  In  1919,  in  all  11,242  cases  were  disposed  of;  6,729  in 
Manhattan  and  4,513  in  Brooklyn.  In  that  year,  1919,  plans 
were  being  completed  to  establish  the  sixth  special  court — the 
Probation  Court,  to  which  would  go  all  cases  in  which  proba¬ 
tion  had  been  violated,  and  from  which  all  probationers  who 
had  redeemed  their  promises  could  be  given  honorable  discharge. 

An  act  of  1807  provided  for  Assistant  Justices’  Courts  in 
New  York  City,  with  jurisdiction  up  to  twenty-five  dollars. 
Out  of  these  courts  came  the  District  Courts  of  the  city.  These 
were  abolished  by  Section  1350,  Title  3,  Chapter  XX,  of  the 
Greater  New  York  charter.21  These  District  Courts  of  New 
York  and  the  Justices’  Courts  of  Brooklyn  were  superseded  by 
the  Municipal  Court  of  the  City  of  New  York. 

temporary  commitment  by  the  magistrates  of  children  charged  with  crime, 
or  held  as  witnesses  for  the  trial  of  any  criminal  case,  or  the  existing  juris¬ 
diction  of  the  Court  of  Special  Sessions.” 

20.  City  Magistrates’  Courts — Chapter  XX,  Title  3,  Section  1390,  of  the 
Greater  New  York  charter  divided  New  York  into  two  parts: 

“For  the  purpose  of  administration  of  criminal  justice,  the  City  of 
New  York  as  hereby  constituted,  is  divided  into  two  divisions,  as  follows: 
The  first  division  embraces  the  Boroughs  of  Manhattan  and  the  Bronx;  the 
second  division  embraces  the  Boroughs  of  Brooklyn,  Queens,  and  Richmond ; 
and  the  Borough  of  the  Bronx  in  the  first  division  shall  be  divided  into  two 
City  Magistrates’  Court  Districts  by  the  mayor  and  commissioner  of  police 
and  the  president  of  the  Court  of  City  Magistrates  of  the  first  division,  in 
such  manner  as  to  make  access  to  the  courts  convenient  to  the  residents  of 
that  borough  and  otherwise  conserve  the  public  interests.  The  original  dis¬ 
trict  thus  to  be  made  shall  be  known  as  the  Eighth  District  City.” 

21.  Municipal  Courts — The  Greater  New  York  charter,  Chapter  XX, 
Title  2,  Section  1350,  created  Municipal  Courts  by  following  provision: 

“On  and  after  the  first  day  of  January,  1898,  the  District  Courts  of  the 
City  of  New  York,  and  the  Justices’  Courts  of  the  first,  second  and  third 
districts  of  the  City  of  Brooklyn,  are  hereby  continued,  consolidated  and 
reorganized,  under  the  name  of  ‘The  Municipal  Court  of  the  City  of  New 
York,’  which  said  court  shall  be  a  local  civil  court  within  the  City  of  New 
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Though  established  under  and  by  virtue  of  the  municipal 
charter,  and  of  only  local  jurisdiction,  states  Scott,  it  has  been 
held  by  the  Supreme  Court  that  the  Municipal  Courts  are  a 
part  of  the  judicial  system  of  the  State,  and  its  justices  accord¬ 
ingly  are  not  officers  of  the  city  government.  (Quinn  v.  The 
Mayor,  44  How.  Pr.  266,  aff’d  in  53  N.  Y.  627).  The  Supreme 
Court  further  decided  that  the  Municipal  Courts  of  the  City  of 
New  York  are  a  continuance,  consolidation  and  reorganization 
of  the  District  Courts  of  the  old  City  of  New  York,  and  the 
Justices’  Courts  in  the  first,  second  and  third  districts  of  the 
old  city  of  Brooklyn  under  the  new  name,  and  not  new  local 
inferior  courts  within  Section  18  of  Article  VI  of  the  Consti¬ 
tution,  authorizing  the  Legislature  to  establish  inferior  local 
courts,  but  prohibiting  it  from  “hereafter  conferring  upon  any 
inferior  local  court  of  its  creation  any  other  equity  jurisdiction 
in  any  other  respects  than  is  conferred  by  and  under  this 
article.”  (Worthington  v.  London  G  &  A  Co.,  164  N.  Y.  80.) 

The  Municipal  Court  had  original  jurisdiction  in  civil 
actions  instituted  for  the  recovery  of  property  or  damages  to 
the  value  of  $500,  but  has  no  equity  or  criminal  jurisdiction  and 
cannot  try  actions  involving  title  to  real  property.  Appeals 
are  to  the  Supreme  Court. 

However,  on  September  1,  1915,  the  Municipal  Court 
became  a  court  of  record,  with  jurisdiction  up  to  $1,000.  And 
in  1925  session  of  the  Legislature,  an  act  passed  “to  amend 
the  Municipal  Court  Code  of  the  City  of  New  York  generally” 
will  very  materially  alter  the  system.  The  reorganization  will 
follow  generally  the  recommendations  of  six  bar  associations 

York  as  constituted  by  this  act,  and  shall  not  be  a  court  of  record,  or  have 
any  equity  jurisdiction  .  .  .  .  ” 

Chapter  XX,  Title  3,  Section  1350,  reads  in  this  connection: 

“From  and  after  midnight  on  the  31st  day  of  January,  1898,  the  Jus¬ 
tices’  Courts  and  the  office  of  the  Justice  of  the  Peace  in  the  cities  of  Brook¬ 
lyn  and  Long  Island  City  are  abolished,  and  from  and  after  the  passage  of 
this  act,  no  person  shall  be  elected  to  the  office  of  District  Court  Justice  or 
Justice  of  the  Peace  in  any  portion  of  the  territory  included  within  the  City 
of  New  York  as  constituted  by  this  act.” 
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of  New  York.  A  Chief  Justice,  with  a  stipend  of  $15,000  a  year 
will  have  general  authority  over  the  whole  system,  controlling 
the  calendar  practice,  and  transferring  cases  from  one  district 
to  another  within  the  same  borough,  as  need  may  arise.  The 
salaries  of  the  forty-one  justices  will  be  increased  from  $9,000 
a  year  in  Bronx,  Manhattan  and  Kings,  and  $8,000  a  year  in 
Queens  and  Richmond  counties,  to  $12,000  a  year  each. — See 
Senate  Bill,  print  numbers  1496  and  1567;  G.  O.  547;  Int. 
1329;  State  of  New  York,  March  13,  1925. 

Law  Department  of  New  York  City. 

Without  doubt  the  largest  law  office  in  the  State — probably 
the  largest  in  the  United  States — is  the  Law  Department  of 
the  City  of  New  York.  An  interesting  “History  of  the  Office 
of  the  Corporation  Counsel  and  the  Law  Department  of  the 
City  of  New  York,”  compiled  in  1906  by  John  H.  Greener,  to 
celebrate  the  fiftieth  anniversary  of  the  day  (in  1857)  “on 
which  its  honored  and  beloved  Chief  Clerk,  Andrew  T.  Camp¬ 
bell,  Esq.,  entered  the  service  of  the  Department,”  gives  some 
astonishing  statistics.  From  a  copy  of  this  history  corrected 
to  1912,  it  appears  that  the  Law  Department  then  had  437  regu¬ 
lar  employees.  In  1915  the  number  had  increased  to  463,  and 
the  increase  there  has  since  been  corresponding.  To  give  an 
idea  of  the  amount  of  legal  work  accomplished,  the  statistics 
for  the  year  1911  may  be  given.  On  January  1,  1911,  there 
were  pending,  and  undisposed  of,  46,260  actions  and  proceed¬ 
ings  of  all  sorts  in  the  various  offices  of  the  department.  The 
number  of  actions  and  proceedings  commenced  during  the 
year  was  45,776,  and  the  number  terminated  was  52,795,  leav¬ 
ing  39,241  pending  on  December  31,  1911.  During  the  year 
1,423  written  opinions  were  furnished  to  the  municipal  depart¬ 
ments  by  the  Law  Department,  these  opinions  covering  26,160 
pages  “in  the  press  copying  books.” 

Such  a  vital  department  demands  competent  servants ;  and 
the  city  has  been  fortunate  in  having  as  its  corporation  counsel 
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some  who  have  proved  themselves  to  be  leading  lawyers. 
Many  have  gone  from  the  office  of  Corporation  Counsel  to  the 
benches  of  the  higher  courts.  Up  to  1911  the  following  four¬ 
teen  had  been  elevated  to  State  and  Federal  Courts:  Ogden 
Edwards,  Michael  Ullshoeffer,  Robert  Emmett,  Henry  E. 
Davies,  Richard  Busteed,  Greene  C.  Bronson,  Richard  O’Gor- 
man,  George  P.  Andrews,  E.  Henry  Lacombe,  Morgan  J. 
O’Brien,  Henry  R.  Beekman,  Francis  M.  Scott,  John  J.  Delany, 
Francis  K.  Pendleton.  Almet  F.  Jenks  and  Joseph  A.  Burr, 
former  corporation  counsel  of  the  city  of  Brooklyn,  were  then 
serving  on  the  Appellate  Division  of  the  Supreme  Court,  Sec¬ 
ond  Department.  Twenty-six  assistants  to  the  corporation 
counsel  had  up  to  1911  been  promoted  to  the  bench;  and  the 
list  of  prominent  lawyers  who  have  been  connected  at  various 
times  contains  the  names  of  many  widely-known  men. 

The  senior  officials  of  the  Law  Department  in  1925  is  as 
follows:  George  P.  Nicholson,  corporation  counsel,  salary 
$15,000;  Arthur  J.  W.  Hilly,  first  assistant;  Joseph  H.  John¬ 
son,  secretary;  John  H.  Greener,  chief  clerk. 

The  New  York  Bar. 

Although  there  is  not  much  available  space,  something 
must  be  written  regarding  some  of  the  famous  lawyers  and 
jurists  of  New  York  City.  The  great  lawyers  of  the  city  in 
provincial  days  were  the  leaders  of  the  cause  of  the  people. 
The  determined  efforts  made  by  the  resolute  little  band  of  New 
York  City  lawyers  during  the  three  or  four  decades  imme¬ 
diately  preceding  the  Revolution  have  been  noticed  in  the 
chapters  of  the  English  period.  The  distinguished  lawyers  of 
the  first  days  of  the  State  have  also  been  referred  to  more  than 
once:  Hamilton,  Burr,  Duane,  Riker,  Livingston,  Kent,  and 
others.  The  supreme  efforts  made  by  Tilden,  Evarts,  Butler, 
and  others,22  to  stamp  out  municipal  corruption,  which  threat- 


22.  Association  of  the  Bar — The  New  York  lawyers  who  signed  the 
first  call  in  1869  for  organization  of  the  Association  of  the  Bar  were :  Wm. 
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ened  to  demoralize  both  bench  and  bar  in  the  late  sixities  and 
early  seventies  of  the  nineteenth  century,  when  New  York 
City’s  municipal  affairs  were  controlled  by  the  Tweed  “Ring” 
of  political  adventurers  of  infamous  record,  have  been  referred 
to  in  Constitutional  History  chapters.  The  Tweed  “Ring” 
manipulation  of  New  York  City  funds  puts  into  the  annals  of 
that  city  its  most  discreditable  page,  and  the  blackest  in  the 
history  of  its  bench  and  bar,  yet  the  banding  together  of  the 
worthy  members  of  its  bar  at  that  time,  and  the  resolute  suc¬ 
cessful  struggle  they  fought  with  the  political  “machine”  that 
was  bringing  bankruptcy  to  the  city  and  discredit  to  the  State 
furnishes  perhaps  the  worthiest  page  of  legal  history  of  New 
York  City.  The  great  association  of  the  bar  then  formed  has 
ever  since  been  a  potent  influence  in  the  life  of  the  New  York 
lawyer.23  Its  membership  holds  the  flower  of  the  American 
bar,  just  as  the  Inns  of  Court  hold  the  English  bar;  and, 
although  time  alone  will  give  the  American  association  pres¬ 
tige  such  as  the  English  organizations  enjoy,  yet  the  elevating 


M.  Everts,  Henry  Nicoll,  Wm.  Allen  Butler,  John  K.  Porter,  A.  J.  Vander- 
poel,  C.  Van  Santvoord,  Thos.  C.  T.  Buckley,  D.  B.  Eaton,  A.  Underhill, 
D.  D.  Lord,  F.  N.  Bangs,  Henry  H.  Anderson,  Edwards  Pierrepont,  E.  H. 
Owen,  H.  M.  Alexander,  Ashbel  Green,  Wm.  M.  Pritchard,  Wm.  G. 
Choate,  Richard  S.  Emmet,  Clarkson  N.  Potter,  Thos.  H.  Rodman,  B.  F. 
Dunning,  John  J.  Townsend,  Sidney  Webster,  C.  A.  Seward,  Charles  M. 
de  Costa,  Aug.  F.  Smith,  Luther  R.  Marsh,  Joseph  H.  Choate,  Chs.  F. 
Southmayd,  Waldo  Hutchins,  Lucien  Birdseye,  Charles  P.  Crosby,  Benja¬ 
min  K.  Phelps,  Abm.  R.  Lawrence,  Jr.,  Charles  Coudert,  Jr.,  L.  L.  Coudert, 
John  Erving,  John  H.  Platt,  S.  J.  Tilden,  H.  M.  Ruggles,  Everett  P. 
Wheeler,  Charles  A.  Rapallo,  Charles  P.  Kirkland,  W.  W.  Macfarland, 
Charles  A.  Davison,  F.  R.  Coudert,  Charles  Jones,  C.  J.  DeWitt,  J.  Fred¬ 
erick  Kernochan,  J.  W.  Edmonds,  William  Hildreth  Field,  Charles  H. 
Glover,  Buchanan  Winthrop,  Frank  E.  Kernochan,  Elial  F.  Hall,  John  M. 
Knox,  Herbert  B.  Turner,  Chas.  P.  Kirkland,  Jr.,  John  McKeon,  Chas.  E. 
Butler,  S.  P.  Nash,  Samuel  E.  Lyon,  Alexander  Hamilton,  Jr.,  David  Dud¬ 
ley  Field,  E.  W.  Stoughton,  James  Emott,  Benj.  D.  Silliman,  John  Slosson, 
Charles  A.  Peabody,  E.  Louis  Lowe,  George  N.  Titus,  John  B.  Crosby, 
Albon  P.  Man,  John  E.  Parsons,  E.  C.  Benedict,  J.  S.  Bosworth,  Edgar  S. 
van  Winkle,  G.  M.  Speir,  Henry  A.  Cram,  F.  F.  Marbury,  Wm.  E.  Curtis, 
Murray  Hoffman,  Hamilton  W.  Robinson,  J.  E.  Burrill,  J.  W.  Gerard,  Jr., 
Alvin  C.  Bradley,  George  T.  Strong,  Wm.  Betts,  J.  W.  Ostrander,  W.  A. 
Ogden  Hegeman,  Wm.  Barrett,  David  Thurston,  William  Henry  Arnoux, 
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influence  that  the  Association  of  the  Bar  in  New  York  City 
has  exerted  over  the  New  York  lawyers  of  the  last  fifty  years 
has  held  the  latter  to  as  high  a  standard  of  professional  integ¬ 
rity  and  personal  honor  as  perhaps  membership  of  the  Inns 
of  Court  has  inspired  in  British  barristers.  Ambassador 
Choate,  the  first  American  to  be  honored  by  election  as  a 
Bencher  of  the  Inns  of  Court,  was  one  of  the  brilliant  lawyers 
and  statesmen  of  New  York  City.  The  city  may  claim  as  its 
own  two  other  lawyers  who  have  envious  place  among  the 
great  statesmen  of  the  world — Elihu  Root  and  Charles  Evans 
Hughes.  The  distinguished  career  of  the  latter  is  sketched  in 
another  chapter,  that  which  deals  with  New  York’s  contribu¬ 
tion  to  the  Supreme  Court  of  the  United  States.  Mr.  Root’s 
life  was  briefly  sketched  in  the  March,  1925,  number  of  the 
“Review  of  Reviews,’’  in  the  caption  of  which  biography  he 
was  described  as  the  “most  eminent  of  living  statesmen.”24 
Mr.  Root  has  been  a  member  of  the  New  York  bar  for  fifty- 
eight  years. 


Chas.  C.  Jones,  Jr.,  Franklin  A.  Wilcox,  Theodore  M.  Davis,  Chas.  D. 
Ingersoll,  Edm’d  Randolph  Robinson,  Henry  R.  Winthrop,  Henry  Hilton, 
John  S.  Jenness,  M.  van  Buren  Wilcoxson,  E.  L.  Fancher,  Chas.  F.  San¬ 
ford,  John  Whipple,  F.  S.  Stallknecht,  Grosvenor  P.  Lowney,  Andrew  Stew¬ 
art,  Edward  Holland  Nicholl,  Frederick  Smyth,  Lyman  W.  Bates,  James 
S.  Huggins,  John  Berry,  F.  J.  Fithian,  Edward  Patterson,  E.  Ellery  Ander¬ 
son,  Jos.  B.  Lawrence,  Chas.  E.  Strong,  A.  P.  Whitehead,  T.  R.  Strong, 
Wm.  J.  Hoppin,  Lewis  L.  Delafield,  Chas.  F.  Blake,  Livingston  K.  Miller, 
Wm.  S.  Opdyke,  John  E.  Ward,  Chas.  B.  Stoughton,  Albert  Mathews,  Fla- 
men  B.  Candler,  Philo  T.  Ruggles,  B.  Roelker,  Wm.  Tracy,  Ch.  Francis 
Stone,  George  W.  Soren,  George  M.  Miller,  Wheeler  H.  Peckham,  Theodore 
W.  Dwight,  Oscar  Smedberg,  Henry  J.  Scudder,  Townsend  Scudder,  James 
P.  Lowrey,  Henry  D.  Sedgwick,  Richard  H.  Bowne,  Smith  Clift,  Chas.  D. 
Burrell,  George  C.  Barrett,  Henry  R.  Beekman,  Chas.  B.  Moore,  Noah 
Davis,  Julien  T.  Davis,  Gerald  Beekman,  Eugene  H.  Pomeroy,  Hamilton 
Morton,  Thomas  C.  Ingersoll,  Richard  H.  Clarke,  Frederick  Kapp,  Edmund 
Wetmore,  C.  A.  Hand,  F.  H.  Churchill,  Henry  E.  Davies,  R.  M.  Harrison, 
Robert  Sewell,  E.  G.  Drake,  Jr.,  Henry  B.  Hammond,  W.  Q.  Morton,  Henry 
Whittaker,  Thomas  M.  Wheeler,  Charles  E.  Whitehead,  John  N.  Whiting, 
G.  M.  Odgen,  Robert  Benner,  Elbridge  T.  Gerry,  Charles  Tracy,  Chas. 
Edward  Tracy,  J.  Evarts  Tracy,  George  de  Forest  Lord,  John  C.  Dimmick, 
J.  S.  Winter,  Joshua  M.  van  Cott,  George  W.  Parsons,  Hiram  Barney,  John 
Sherwood,  Walter  L.  Livingston,  Albert  Stickney,  Henry  A.  Tailer,  Alfred 
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In  the  class  of  distinguished  statesmen  and  diplomats  of  the 
present  come  Ambassador  John  W.  Davis,  who  was  the  Demo¬ 
cratic  candidate  for  President  of  the  United  States  in  1924,  and 
Ambassador  Gerard,  who  did  so  well  under  difficult  circum¬ 
stances  in  Germany  during  the  first  years  of  the  World  War. 
Former  Attorney-General  Wickersham  is  of  the  New  York 
bar  also.  So  is  Chauncey  M.  Depew,  who  was  admitted  to  the 
bar  in  1858,  and  is  still  a  member ;  indeed,  to  make  note  of  all 
the  great  New  York  lawyers  who  have  come  into  prominent 
notice  at  the  bar,  on  the  bench,  or  in  public  affairs  during 
Depew’s  almost  seven  decades  of  connection  with  it  would 
bring  into  review  most  of  the  important  history  of  the  Nation 
during  the  period.  The  writer  is  confronted  by  the  hopeless¬ 
ness  of  attempting  a  chronological  course  of  running  comment 
of  New  York  City’s  eminent  lawyers  and  jurists,  for  to  do  so 
would  bring  before  him  the  careers  of  such  a  host  of  notable 
men  that  he  would  fear  to  begin  the  task.  New  York  City  has 
been  a  powerful  magnet,  drawing  to  it  the  ablest  men  of  the 


L.  Edwards,  August  R.  Macdonough,  W.  W.  Goodrich,  S.  Merrihew,  D.  C. 
van  Cott,  Beverly  Robinson,  Wm.  Jay,  John  A.  Weeks,  Hooper  C.  van 
Vorst,  George  H.  Forster,  James  F.  Dwight,  James  C.  Carter,  Jos.  Larocque, 
W.  Stanley,  Francis  C.  Barlow,  Chas.  H.  Hunt,  John  S.  Davenport,  John  J. 
Latting,  John  E.  Cadwalader,  Edward  H.  Anderson,  Charles  Nettleton,  John 
A.  Foster,  Smith  E.  Lane,  Thomas  E.  Stillman,  Thomas  H.  Hubbard,  Mor¬ 
ris  S.  Miller,  John  G.  Vose,  Dwight  H.  Olmstead,  James  J.  Roosevelt,  Fred¬ 
erick  E.  Mather,  William  Watson,  John  H.  Risley,  C.  B.  Wheeler,  Edgar 
Ketchum,  A.  P.  Ketchum,  E.  Ketchum,  Jr.,  Fohn  Fitch,  Samuel  G.  Glassey, 
James  R.  Jessup,  Joseph  B.  Varnum,  P.  W.  Turney,  Osborne  E.  Bright, 
Benj.  T.  Kissam,  Henry  P.  Townsend. 

The  above  list  embraces  most  of  the  leading  New  York  lawyers  of  that 
period  (1869). 

23.  The  Association  of  the  Bar  has  had  a  tremendous  following.  In 
almost  every  county  of  our  State  and  in  many  of  the  counties  of  the  various 
States  of  the  Union,  will  be  found  associations  of  the  bar  upon  substantially 
the  same  foundation  as  our  own.  In  its  hall  was  promulgated  the  idea  of 
forming  the  New  York  State  Bar  Association,  which  has  had  a  flourishing 
existence,  and  this  in  turn  was  followed  by  the  American  Bar  Association, 
which  embraces  all  the  States  of  the  Union.  There  has  been  no  more 
remarkable  development  among  lawyers,  during  the  past  forty  years,  than 
that  which  has  taken  place  in  the  formation  of  associations  of  the  bar,  to 
create  friendly  relations  among  the  lawyers  and  to  maintain  a  high  standard 
of  legal  attainment  and  of  honor  in  the  profession. 
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State — of  many  States,  in  fact.  Many  of  these  learned  men  of 
the  law  have  been  noticed  in  the  review  of  the  county  from 
which  they  came ;  and  much  that  is  missing  here  will  be  sup¬ 
plied  in  the  supplementary  biographical  volumes. 

Silliman,  in  reminiscences  of  the  bar  of  the  city  from  about 
1828  to  1888,  refers  to  the  older  leading  lawyers  and  jurists  he 
knew  in  1828 — Egbert  Benson,  Chancellor  Kent,  Morgan 
Lewis,  Aaron  Burr,  Josiah  Ogden  Hoffman,  Jacob  Morton, 
Edward  Griswold,  Jacob  Radcliffe,  Richard  Varick  and  Joseph 
Strong.  Of  Burr,  he  said,  that  whether  in  the  courtroom,  the 
street,  or  elsewhere,  he  seemed  alone,  a  man  of  graceful,  ele¬ 
gant  manners,  but  captious  and  cynical  at  most  times.  There 
were  then  about  five  hundred  lawyers  in  the  city ;  Brooklyn 
had  fourteen.  He  mentions  “the  noble”  Robert  Emmet,  after¬ 
wards  a  judge  of  Superior  Court.  Chancellor  Kent,  “than 
whom  the  whitest  snow  was  not  more  pure,”  he,  of  course, 
delights  in  featuring.  Three  great  lawyers  ascended  the 
bench  of  the  Superior  Court  in  1828:  Samuel  Jones,  “the  very 

The  growth  of  the  Association  has  been  truly  wonderful.  I  have 
alluded  to  the  fact  that  in  June,  1870,  the  first  meeting  of  the  association 
was  held  in  its  home,  20  West  Twenty-seventh  Street.  This  was  an  ordinary 
house,  25  feet  wide,  whose  second  story  was  sufficient  to  house  its  library. 
But  it  was  only  two  years  later  that  the  growth  of  the  association  demon¬ 
strated  that  it  had  outgrown  its  first  home.  In  April,  1875,  it  acquired 
more  spacious  accommodations  in  a  fine  old  mansion  at  No.  7  West  Twenty- 
ninth  Street,  which  stood  upon  a  plot  of  ground  nearly  75  feet  wide.  In 
October,  1875,  the  first  meeting  of  the  association  was  held  there,  but  its 
steady  growth  required,  a  few  years  later,  the  erection  of  a  hall  for  meet¬ 
ings,  with  increased  library  accommodations,  and  the  vacant  portion  of  its 
premises  was  utilized  for  this  purpose.  But  it  was  not  long  before  its  con¬ 
stantly  increasing  membership,  and  additions  to  its  valuable  and  important 
library,  made  it  evident  that  even  its  new  surroundings  would  be  insufficient 
for  its  accommodation.  Consequently  a  new  site  was  sought,  and  at  last 
found,  at  42  West  Forty-fourth  Street,  on  premises  which  extended 
through  the  entire  block  to  Forty-third  Street.  It  is  necessary  to  do  no 
more  than  to  point  to  this  magnificent  building,  with  its  library  of  over  one 
hundred  thousand  volumes,  and  its  membership  of  over  two  thousand.  Here 
is  to  be  found  a  veritable  workshop  of  the  law.  See  Strong’s  “Landmarks 
of  a  Lawyer’s  Lifetime”  (1914),  pp.  175-176. 

24.  Mr.  Root  was  eighty  years  old  on  February  15,  (1925).  It  has 
fallen  to  his  lot  to  hold  many  public  positions,  but  this  is  also  true  of  numer- 
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able  and  deeply  learned  ex-chancellor”;  Josiah  Ogden  Hoff¬ 
man,  “than  whom  in  his  time,  there  was  no  higher  authority 
on  commercial  law ;  and  Thomas  J.  Oakley,  “a  great  nisi  prius 
lawyer  and  judge,  independent  of  the  books.”  His  charge  to 
the  jury  “was  always  the  sun  dispelling  all  clouds.”  John 
Wells  and  Thomas  Addis  Emmett  were  learned  lawyers  and 
brilliant  lawyers;  he  called  to  mind,  “the  grand  and  genial 
David  B.  Ogden,”  of  whom  Chief  Justice  Marshall  said  that 
“when  he  had  stated  his  case  it  was  already  well  argued” ; 
Peter  A.  Jay,  “the  scholarly,  refined  and  profound”  lawyer ; 
“the  very  lofty  learned  and  accomplished  John  Duer,  to  whom, 
with  his  pure,  wise  and  learned  associate,  Benjamin  F.  Butler, 
and  the  clear  and  strong  John  C.  Spencer,  we  owe  the  revised 
statutes,”  the  “right-minded  and  clear-headed  Daniel  Lord, 
for  many  years  the  leading  commercial  lawyer  of  the  city”; 
the  “fascinating  Ogden  Hoffman,  the  Erskine  of  our  bar 
.  .  .  ;  his  voice  was  music  from  the  note  of  a  lute  to  the 
blast  of  a  bugle”;  William  Kent,  “who  read  everything  and 
forgot  nothing,”  a  man  of  polished  wit,  sound  law  and  beauti¬ 
ful  diction ;  Marshall  S.  Bidwell,  Prescott  Hall,  William  C. 

ous  contemporaries  of  various  nationalities.  Mr.  Root’s  distinction  lies  in 
the  almost  unrivalled  ability  he  has  shown  in  the  posts  that  he  has  occupied, 
and  in  the  long  list  of  important  achievements  with  which  his  career  has 
been  identified.  He  was  born  at  Clinton,  New  York,  February  15,  1845, 
when  his  father  was  a  professor  in  Hamilton  College.  Graduating  at  that 
institution,  at  the  age  of  nineteen,  Mr.  Root  taught  school  for  a  short  time, 
and  then  studied  law  at  New  York  University.  He  has  been  a  member  of 
the  New  York  Bar  for  the  past  fifty-eight  years,  and  had  been  prominent  in 
the  affairs  of  the  city  and  State  when  President  McKinley  made  him  Sec¬ 
retary  of  War  in  1899.  In  that  post  he  reorganized  the  army,  and  provided 
for  the  administration  of  Porto  Rico  and  the  Philippines.  After  five  years 
he  retired  from  the  Cabinet,  but  at  the  call  of  President  Roosevelt,  became 
Secretary  of  State  in  1905.  Four  years  later,  he  was  elected  United  States 
Senator.  His  international  services  in  connection  with  arbitrations,  and  in 
the  diplomatic  adjustment  of  relations  between  the  United  States  and  Great 
Britain,  South  America  and  the  Far  East  had  fitted  him  for  more  recent 
activities  during  and  since  the  Great  War.  His  part  in  affairs  other  than 
political  and  governmental  has  been  constant,  widely  varied,  and  always 
public-spirited  and  conspicuously  useful.  He  has  borne  his  years  lightly,  is 
active  in  many  directions,  and  is  in  constant  demand  on  public  occasion. — 
“The  American  Review  of  Reviews,”  March,  1925. 
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Noyes,  Edward  Sanford,  Nicholas  Hill  and  Francis  Cutting, 
each  “a  gentleman  respected  and  loved  by  his  peers,  each  mas¬ 
ter  of  the  law”;  George  Wood,  “conspicuous  for  his  wonder¬ 
ful  learning,”  lucidity  of  expression  and  strength  of  argument ; 
James  T.  Brady,  of  “genial  nature,  wide  learning  and  masterly 
eloquence”;  James  W.  Gerard,  who  was  “irresistible  socially 
and  at  nisi  prius .  .  .  bewitched  juries”;  John  Anthon,  who 
“for  years  monopolized  the  Superior  Court” ;  William  Mit¬ 
chell,  “learned  judge”;  Edgar  S.  Van  Winkle,  “wise  guide  and 
counsellor” ;  Smith  Thompson,  of  the  United  States  Supreme 
Court,  “the  very  incarnation  of  judicial  dignity  and  power”; 
Samuel  Nelson,  his  successor,  “the  most  imperial  man  in  his 
personal  appearance  and  bearing  on  the  bench”  Mr.  Silliman 
had  ever  seen,  and  “unsurpassed  in  clear,  strong  sound  sense 
and  good  law”;  Samuel  R.  Betts,  “the  great  admiralty  judge”; 
and  other  excellent  lawyers  and  judges  of  the  sixty-years 
period.25 

Judge  Theron  B.  Strong,  who  for  forty  years  was  con¬ 
nected  with  the  bar  of  New  York  City,  published  an  interest¬ 
ing  work  in  1914,  “Landmarks  of  a  Lawyer’s  Lifetime.”  In 
one  chapter  he  refers  to  notable  appellate  justices  of  the  three 
New  York  City  courts  of  that  class,  the  Supreme,  Superior  and 
Common  Pleas  courts,  whose  jurisdiction,  in  New  York  City, 
until  1896  was  to  all  intents  coordinate.  He  writes  of  the  try¬ 
ing  situation  in  which  Judge  Ingraham  was  placed  when  his 

25.  Samuel  A.  Talcott,  Charles  O’Conor,  George  Griffin,  Henry  R. 
Storrs,  Peter  W.  Radcliff,  Henry  E.  Davies,  John  A.  Lott,  John  W.  Brown, 
Grenville  T.  Jenks,  James  Emott,  Joseph  S.  Bosworth,  John  van  Buren, 
Lewis  B.  WooodrufF,  the  Emmetts,  the  Sandfords,  Joshua  Spencer,  George 
and  Edward  Curtis,  E.  H.  Owen,  Samuel  B.  Ruggles,  Josiah  Sutherland, 
Benjamin  W.  Bonney,  George  R.  J.  Bowdoin,  Quincy  Morton,  Hugh  Max¬ 
well,  Thomas  L.  Wells,  G.  G.  van  Wogenen,  the  Blunts,  Humphrey  H. 
Anderson,  Benjamin  K.  True,  David  Graham,  Hiram  Ketchum,  David  S. 
Jones,  Greene  C.  Bronson,  John  W.  Edwards,  Elisha  W.  King,  John  L. 
Mason,  Ambrose  L.  Jordan,  John  Cleaveland,  Anthony  L.  Robertson,  Charles 
P.  Kirkland,  Alex.  W.  Bradford,  Erastus  C.  Benedict,  Charles  W.  Sanford, 
William  A.  Beach,  Elijah  Paine,  George  Wilson. — “History  of  Bench  and 
Bar  of  New  York”  (1897),  p.  243. 
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associates  on  the  General  Term,  Justices  Barnard  and  Car- 
dozo,  were  “under  grave  suspicion  as  adherents  of  the  Tweed 
regime.”  But  “no  one  ever  had  the  least  suspicion  of  Judge 
Ingraham’s  absolute  integrity.”  He  was  “a  high-minded,  up¬ 
right  and  efficient  judge.”  It  must  have  been  a  great  relief  to 
him  when  the  places  of  these  two  associates  were  taken  by 
Justices  John  R.  Brady  and  Noah  Davis.  Judge  Brady  was 
“full  of  rollicking  good  humor,”  and  brought  about  a  refresh¬ 
ing  change  in  the  shrouded  court.  Judge  Davis  came  to  New 
York  with  a  “high  reputation  acquired  in  a  country  practice” 
and  became  “the  strongest  and  most  eminent  of  our  judges 
during  his  entire  term  of  service.”  He  eventually  succeeded 
Ingraham  as  presiding  justice,  and  had  as  one  of  his  associates 
Charles  Daniels,  once  a  cobbler  but  eventually  “one  of  the 
most  painstaking,  conscientious  and  intelligent  jurists  of  the 
State.”  Charles  H.  Van  Brunt  was  for  thirty-six  years  con¬ 
tinuously  on  the  bench,  first  on  that  of  the  Court  of  Common 
Pleas,  and  latterly  that  of  the  Supreme  Court.  As  a  trial 
judge  he  had  few  equals.  Justice  George  C.  Barrett,  a  “very 
attractive”  judge  was  on  the  Supreme  Court  bench  for  thirty- 
five  years  (1871-1906)  and  earlier  had  been  a  District  Court 
judge.  In  Judge  Strongs  estimation,  Barrett  proved  to  be 
“one  of  the  best  judges  that  have  occupied  seats  on  the  Su¬ 
preme  Court  bench,”  a  man  of  “dignity,  courtesy  and  the 
capacity  to  subdue  unruly  and  turbulent  elements,”  yet 
“always  a  gentleman.”  Justice  Edward  Patterson  was  one 
“of  the  most  popular  judges”;  always  lovable;  aroused  no 
antagonism ;  considerate,  amiable,  courteous.  “It  was  like  a 
ray  of  sunshine  to  have  Edward  Patterson  cross  one’s  path.” 
Justice  Josiah  Sutherland,  of  the  Supreme  Court,  was  a  man 
“of  religious  instinct  and  of  a  remarkably  pure  and  blameless 
life.”  His  portrait,  which  hangs  over  the  entrance  to  the 
library  of  the  Association  of  the  Bar,  was  given  “as  a  me¬ 
morial  of  a  man  who  administered  his  high  office  with  purity 
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in  corrupt  times.”  Judge  David  McAdam,  author  of 
“McAdam  on  Landlord  and  Tenant,”  was  a  man  of  somewhat 
similar  characteristics.  “He  sprang  from  the  people,  was  a 
man  of  the  people,”  an  excellent,  indefatigable  lawyer,  whose 
judicial  career  “was  one  of  steady  growth  and  advancement.” 
After  ten  years  as  a  judge  of  the  Marine  Court,  he  became 
chief  judge  of  it,  and  later  sat  in  the  Superior  and  Supreme 
Courts.  He  was  so  democratic,  so  unostentatious  that  at  first 
he  refused  to  wear  the  robes  of  judicial  dignity.  Chief  Judge 
George  Shea,  of  the  Marine  Court,  was  “a  typical  Irishman,” 
but  was  of  pronounced  judicial  dignity.  Chief  Judge  Charles 
P.  Daly,  whose  career  on  the  bench  spanned  most  of  the  his¬ 
tory  of  the  Court  of  Common  Pleas  of  New  York  City,  “was  a 
talkative  judge,”  although  “a  most  learned,  able,  conscientious 
and  upright  man.”  Interesting  and  extensive  sketches  of 
Mr.  Justice  Field,  William  M.  Evarts,  Charles  O’Conor,  John 
K.  Porter,  Theodore  W.  Dwight,  William  F.  Howe,  George  F. 
Comstock  are  given.  He  refers  to  the  oratorical  gifts  of  Pink¬ 
ney,  Webster,  Rufus  Choate,  Emmet,  Henry,  Wirt,  O’Conor 
and  Evarts,  deploring  that  the  young  modern  lawyer  does  not 
cultivate  such  oratory.  He  states  that  witnesses  have  been 
divided  into  three  classes :  “Liars,  damned  liars  and  experts,” 
though  he  does  not  think  that  witnesses  are  often  intentionally 
untruthful,  but  differ  in  ability  to  remember  accurately.  He 
refers  to  John  Townsend  “as  one  of  the  earliest  annotators 
of  our  Code  of  Civil  Procedure,”  which  brings  to  mind  the 
famous  author  of  the  code,  David  Dudley  Field,  whose  place 
in  New  York  legal  history  is  high. 

In  a  chapter  on  “Leaders  of  the  Bar,”  Judge  Strong  men¬ 
tions  Francis  N.  Bangs,  who  did  not  care  “how  hard  an  op¬ 
ponent  fought,  if  he  fought  honestly ;  he  fought  hard  himself.” 
He  “tied  more  grass”  across  the  path  of  opponents,  to  trip 
them  (not  dishonorably,  of  course,)  than  any  other  lawyer  of 
his  time  in  New  York,  testified  one  man.  James  C.  Carter 
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was  not  brilliant,  but  had,  “by  remarkable  force  of  character, 
diligent  study,  unremitting  industry  and  an  assiduous  culti¬ 
vation  of  his  natural  powers  won  his  way  to  eminence  in  his 
profession.”  William  Allen  Butler,  though  there  is  nothing  in 
the  law  itself  to  call  out  poetic  feeling,  yet  is  one  of  the  in¬ 
stances  of  “eminent  lawyers  cultivating  the  acquaintance  of  the 
muses”;  he  had  “a  beautiful  literary  gift,”  and  most  of  his  lit¬ 
erary  productions  were  the  outcome  of  application  of  time  that 
otherwise  would  have  been  wasted,  while  he  attended  in 
court,  waiting  for  his  cases  to  be  heard ;  this  was  before  the 
days  of  the  telephone.  William  A.  Beach  had  an  impressive 
personality.  He  could  be  cold,  impassive,  sphinxlike;  indeed, 
his  face  would  sedom  “lighten  up  with  animation.”  He  was 
a  fine  orator,  but  generally,  in  his  double-breasted  tightly-but¬ 
toned  frock  coat,  he  was  “solemnity  and  dignity  personified.” 
Aaron  J.  Vanderpoel  was  one  of  the  busiest  lawyers  of  his 
day ;  it  is  said  that  “for  thirty  years  he  was  engaged  in  more 
cases  before  the  courts  than  any  member  of  the  Bar.”  One 
of  the  strongest  “and  most  rugged  men  of  eminence  at  the 
bar”  was  Wheeler  H.  Peckham,  son  of  Judge  Rufus  W. 
Peckham,  Sr.,  and  a  brother  of  United  States  Supreme  Court 
Justice  Rufus  W.  Peckham,  Jr. 

But — a  halt  must  be  called  to  this  running  comment,  for  it 
has  already  covered  more  space  than  was  originally  allotted. 
All  readers  will  appreciate  that  to  attempt  a  complete  review 
of  one  hundred  and  fifty  years  of  incessant  activity  and  note¬ 
worthy  achievements  of  probably  the  most  active  public 
branch  of  a  municipality  larger  than  some  nations  would  be 
impossible,  unless  a  whole  volume  were  given  to  it.  How¬ 
ever,  in  the  list  of  district  attorneys,26  at  foot,  are  the  names 

26.  District  Attorneys,  County  of  New  York : 

In  1796  the  State  was  divided  into  seven  districts,  and  to  each  an 
Assistant  Attorney-General  was  appointed.  In  New  York  County  the 
Attorney-General  officiated  personally.  But  in  1801  the  office  of  District 
Attorney  was  created.  The  metropolitan  district  was  New  York  County, 
Kings,  Queens,  Richmond,  Suffolk  and  Westchester.  Of  this  district,  the 
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of  some  more  of  the  most  alert  and  capable  members  of  the 
New  York  bar. 


Bronx  County. 

Bronx  is  the  youngest  county  division  of  the  State  of  New 
York;  and  its  establishment  as  such  may  be  traced  largely  to 
the  initiative  of  Bronx  lawyers.  The  Association  of  the  Bar 
of  the  County  of  Bronx  was  incorporated  in  1902,  as  the  As¬ 
sociation  of  the  Bar  of  the  Borough  of  Bronx  in  the  City  of 
New  York,  the  name  being  changed  in  February,  1913.  A 
committee  of  this  association  drafted  the  Bronx  County  Act 
in  1904,  and  was  the  sole  advocate  of  the  Act  of  1912  through 
the  courts. 

On  April  19,  1912,  the  act  was  passed  creating  the  county 
of  Bronx,  subject  to  a  referendum  of  the  voters  of  the  borough 
of  Bronx.  At  the  election  of  November,  1912,  the  majority  of 
votes  cast  were  in  favor.  However,  the  constitutionality  of 
the  act  was  questioned,  on  the  ground  that  the  Legislature 
had  no  power  to  submit  the  question  to  the  voters,  since  New 
York  State,  being  a  representative  democracy,  should  act 
through  the  representatives  of  the  people  in  the  Legislature ; 
and,  secondly,  that,  if  submitted  to  the  people,  it  should  have 
been  put  before  the  electorate  of  the  whole  of  the  city  of  New 


successive  District  Attorneys  were:  Richard  Riker,  1801-10;  Cadwallader 
D.  Colden,  1810-11;  Richard  Riker,  1811-14;  Barent  Gardenier,  1813; 
Thomas  S.  Lester,  1814-15;  John  Rodman,  1815-17. 

In  1818  each  county  became  a  separate  district  for  the  purpose.  The 
office  was  appointive  until  1847.  The  District  Attorneys  of  New  York 
County  since  1818  have  been:  Pierre  C.  Van  Wyck,  1817;  Hugh  Maxwell, 
1819;  Ogden  Hoffman,  1829;  Thomas  Phoenix,  1835;  James  R.  Whiting, 
1838;  Matthew  C.  Patterson,  1844;  John  McKeon,  1846;  John  MeKeon, 
1847;  N.  Bowditch  Blunt,  1850;  Lorenzo  B.  Shepard,  1854;  A.  Oakey 
Hall,  1854;  Peter  B.  Sweeney,  1857;  Joseph  Blunt,  1858;  Nelson  J.  Water- 
bury,  1858;  A.  Oakey  Hall,  1859;  Samuel  B.  Garvin,  1869;  Benjamin  K. 
Phelps,  1872;  Daniel  G.  Rollins,  1881;  John  McKeon,  1881;  Peter  R. 
Olney,  1883;  Randolph  B.  Martine,  1885;  John  R.  Fellows,  1888;  Delancey 
Nicolls,  1890;  John  R.  Fellows,  1893;  William  K.  Olcott,  1897;  Asa  Bird 
Gardiner,  1897;  Eugene  A.  Philbin,  1900;  William  Travers  Jerome,  1901; 
Charles  S.  Whitman,  1909;  Edward  Swann,  1915,  1917;  Joab  H.  Banton, 
1921. 


FIRST  DISTRICT— BRONX  COUNTY 


929 


York,  not  only  voters  in  the  Bronx.  The  act  was  declared  un¬ 
constitutional  by  the  Appellate  Division  of  the  Supreme 
Court,  but  the  decision  was  reversed  by  the  Court  of  Appeals, 
on  March  21,  1913. 

The  first  countv  officers  for  Bronx,  all  elected  in  Novem- 
ber,  1912,  were:  L.  G.  Gibbs,  county  judge;27  G.  M.  Schultz, 
surrogate ;  Francis  Martin,  district  attorney ;  J.  V.  Ganley, 
county  clerk ;  J.  F.  O’Brien,  sheriff. 

The  history  of  the  Bronx  is  part  of  that  of  New  York 
City,  and  it  would  be  difficult  to  separate  it.  There  have 
been  some  outstanding  figures  in  Bronx  history,  however ;  for 
instance,  Justices  Julius  Heidermann  and  John  J.  Brady  had 
resided  in  the  Bronx  for  more  than  fifty  years  at  the  time 
Bronx  became  a  county. 

If  the  Cole  Judiciary  Bill,  revising  Article  VI  of  the  ex¬ 
isting  Constitution  becomes  law,  through  ratification  by  the 
people  in  November,  1925,  Bronx  County  will  elect  an  addi¬ 
tional  county  judge,  and  the  City  Court  of  New  York  will 
take  over  civil  jurisdiction  from  Bronx  County  Court. 

27.  County  Judges,  Bronx  County:  Louis  D.  Gibbs,  1913;  Albert  Cohn, 
appointed,  January,  1925. 

Surrogates,  Bronx  County:  George  M.  S.  Schulz,  1913. 

District  Attorneys,  Bronx  County:  Francis  Martin,  1913;  Edward  J. 
Glennon,  appointed,  December,  1920;  John  E.  McGeehan,  appointed,  Janu¬ 
ary,  1924. 


C.&L.. — 59 


CHAPTER  XLII. 

SECOND  JUDICIAL  DISTRICT. 

The  Second  Judicial  District  comprises  the  counties  of 
Kings,  Queens,  Nassau,  Richmond  and  Suffolk.  Until  1906 
it  also  included  five  other  counties — Dutchess,  Orange,  Put¬ 
nam,  Rockland  and  Westchester — then  set  apart  to  constitute 
the  Ninth  Judicial  District. 

The  most  important  county  division  of  the  Second  Judicial 
District  is  Kings,  but  equally  old  are  Dutchess,  Queens,  Rich¬ 
mond,  Suffolk  and  Westchester,  for  all  were  created  by  the 
Dongan  Legislature  of  1683.  The  judicial  history  of  this 
region,  however,  is  older.  Long  Island,  and  parts  of  the 
mainland  contiguous  to  New  York  City,  became  Yorkshire 
under  the  first  English  Governor,  Nicolls,  in  1665,  the  shire 
having  three  ridings,  for  judicial  and  political  purposes. 
Courts  of  Sessions  were  held  in  each  riding,  three  times  a 
year,  the  judge  travelling  over  this  circuit  accompanied  by 
the  high  sheriff  of  Yorkshire.  The  inferior  court  was  known 
as  the  town,  or  Constable’s,  Court.  But  the  magisterial 
record  goes  even  farther  back,  Dutch  courts  being  organized 
on  Long  Island  possibly  before  1646.  In  Chapter  XVI  are 
stated  the  names  of  magistrates  (of  Courts  of  Schepens)  as 
far  back  as  1646  in  Breuckelen,  1647  Heemstede,  1648  in 
Flushing,  1650  in  Gravesend,  1652  in  Middleburgh  (New¬ 
town)  and  Oyster  Bay,  1654  in  Midwout  (Flatbush)  and 
Amersfoort  (Flatlands),  1659  New  Utrecht  and  Rustdorp 
(Jamaica).  The  Dutch  court  records  are  fragmentary  in  this 
region,  but  the  records  of  the  English  period  are  consecu¬ 
tive  in  most  of  the  important  villages. 

Although  the  Second  Judicial  District  was  not  organized 
until  1847,  functioning  of  the  Supreme  Court  within  it  was 
to  all  intents  similar  to  that  which  had  been  its  customary 
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procedure  since  the  early  decades  of  the  provincial  period.  In 
1847  the  Supreme  Court  resumed  circuit  duties  which  had 
been  vested  for  awhile  since  1823  in  the  Circuit  Courts;  and  in 
the  judicial  departments  and  districts  provided  by  the  Consti¬ 
tution  of  1846  the  Supreme  Court  functioned  as  fully  as  in  any 
other  period  of  its  history.  The  roster  of  the  Supreme  Court 
of  provincial  times  is  given  in  Part  II ;  and  in  other  chapters 
of  Part  III  will  be  found  the  names  of  the  Supreme  Court 
justices  for  the  period  of  the  first  State  Constitution  (1 777- 
1847),  also  °f  the  circuit  judges  for  the  period  of  the  second 
Constitution  (1823-47).  The  General  Term  system  of  the 
period  1847  to  1895,  and  the  succeeding  Appellate  Division 
system,  1896-1925,  are  traced  in  Chapter  XXXVIII ;  there¬ 
fore,  of  Supreme  Court  record,  so  far  as  it  concerns  the 
Second  Judicial  District,  only  the  full  roster  of  justices  from 
1847  need  be  included  in  this  chapter.  The  list  is  at  foot.1 

Most  of  the  jurists  named  had  worthy  careers;  some  came 
into  particular  and  nation-wide  notice;  and  on  the  succeeding 


1.  Supreme  Court  Justices,  Second  District — Selah  B.  Strong,  1847; 
William  T.  McCoun,  1847;  Nathan  B.  Morse,  1847;  Seward  Barculo,  1847; 
John  W.  Brown,  1849;  Selah  B.  Strong,  1851;  William  Rockwell,  1854- 
Gilbert  Dean,  1854;  James  Emott,  1855;  Lucien  Birdseye,  1856;  John  W. 
Brown,  1857;  John  A.  Lott,  1857;  William  W.  Scrugham,  1859;  John  A. 
Lott,  1861;  Joseph  F.  Barnard,  1863;  Jasper  W.  Gilbert,  1865;  William 
Fullerton,  1867;  Stephen  W.  Fullerton,  1867;  Abraham  B.  Tappen,  1867; 
Calvin  E.  Pratt,  1869;  Joseph  F.  Barnard,  1871;  Jasper  W.  Gilbert,  1873 ; 
Jackson  O.  Dikeman,  1875;  Calvin  E.  Pratt,  1877;  Erastus  Cooke,  1880; 
Edgar  M.  Cullen,  1880;  Charles  F.  Brown,  1882;  Willard  Bartlett,  1883; 
Joseph  F.  Barnard,  1885;  Jackson  O.  Dikeman,  1889;  Calvin  E.  Pratt,  1891; 
William  J.  Gaynor,  1893;  Edgar  M.  Cullen,  1894;  Martin  J.  Keogh,  1895; 
Wilmot  M.  Smith,  1895;  William  D.  Dickey,  1895;  Augustus  Van  Wyck, 
1896;  Nathaniel  H.  Clement,  1896;  William  J.  Osborne,  1896;  William  W. 
Goodrich,  1896;  Garret  J.  Garretson,  1896;  Michael  H.  Hirshberg,  1896; 
Samuel  T.  Maddox,  1896;  Jesse  Johnson,  1897;  Willard  Bartlett,  1897; 
Frederick  A.  Ward,  1898;  Almet  F.  Jenks,  1898;  Josiah  T.  Marean,  1898; 
William  J.  Kelly,  1903;  Joseph  A.  Burr,  1904;  Walter  H.  Jaycox,  1906; 
Edward  B.  Thomas,  1906;  Joseph  Aspinall,  1906;  Frederick  E.  Crane, 
1906;  Lester  W.  Clark,  1906;  George  B.  Abbott,  1906;  William  J.  Carr, 
1906;  Townsend  Scudder,  1906;  William  J.  Gaynor,  1907;  Abel  E.  Black- 
mar,  1908;  Luke  D.  Stapleton,  1908;  Harrington  Putnam,  1909;  Isaac  M. 
Kapper,  1909;  Garret  J.  Garretson,  1910;  Charles  H.  Kelby,  1911;  Russell 
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pages  of  this  chapter,  in  appropriate  place  and  to  the  extent 
that  available  space  will  permit,  the  lives  of  these  eminent 
jurists  will  be  reviewed,  as  the  county  narratives  unfold. 

Kings  County. 

The  Dutch  period  in  what  became  Kings  County  has  been 
amply  reviewed  in  Part  I ;  the  English  period  gives  much 
Long  Island  history;  hence  only  the  connecting  steps  will  be 
touched  in  passing  on  to  State  history  of  jurisprudence  in  this 
part  of  New  York. 

From  about  1640  English  settlement  on  Long  Island  gath¬ 
ered  force,  and  some  reached  such  dimensions  as  to  perplex 
the  Dutch  Governors.  Gravesend  was  one  of  the  most 
troublesome  villages,  the  English  being  predominant  there  in 
the  latter  years  of  New  Netherland.  In  1653  a  convention  of 
delegates  of  the  four  English  towns  of  Long  Island —  Hemp¬ 
stead,  Gravesend,  Flushing  and  Middlesburgh — seriously  dis¬ 
turbed  the  peace  of  mind  of  Governor  Stuyvesant ;  their  ac¬ 
tions  and  words  “smelt  of  rebellion,”  stated  the  Governor. 
Therefore,  when  another  convention  was  decided  upon  in  the 
same  year,  and  Stuyvesant  was  advised  that  it  would  be  held 
whether  the  Governor  sanctioned  the  meeting  or  forbade  it, 
Stuyvesant  tried  to  safeguard  the  interests  of  New  Nether¬ 
land  by  arranging  that  delegates  of  the  Dutch  towns — New 
Amsterdam,  Breuckelen,  Amersfoort  and  Midwout — also 
woud  be  present.  Matters  of  personal  safety  against  Indian 
attack  were  to  be  discussed,  and  also  the  right  of  communi¬ 
ties  to  have  burgher  government.  The  convention  was  held, 

Benedict,  1911;  James  C.  Van  Sicklen,  1911;  Almet  F.  Jenks,  1912;  David 
F.  Manning,  1912;  James  C.  Cropsey,  1915;  Stephen  Callaghan,  1915; 
James  C.  Cropsey,  1916;  William  J.  Kelly,  1917;  Leander  B.  Faber,  1917; 
Edward  Lazansky,  1917;  Lewis  L.  Fawcett,  1917;  Edward  Lazansky,  1918; 
Leander  B.  Faber,  1918;  Herbert  T.  Ketcham,  appointed,  April,  1919,  to 
succeed  Robert  H.  Roy;  Arnon  L.  Squiers,  1919;  Frank  S.  Gannon,  1920; 
Joseph  Aspinall,  1920;  Norman  S.  Dike,  1920;  Walter  H.  Jaycox,  1920; 
Selah  B.  Strong,  1920;  John  MacCrate,  1920;  Mitchell  May,  1921;  Harry 
E.  Lewis,  1921;  William  F.  Hagarty,  1922;  William  B.  Carswell,  1922; 
Isaac  M.  Kapper,  1923;  Edward  Riegelmann,  1924. 
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but  was  short-lived,  the  Governor  in  anger  dissolving  the  con¬ 
vention  as  soon  as  it  began  to  encroach  upon  his  authority. 
He  declared  that  magistrates  only,  and  not  all  people,  had 
right  to  meet  to  discuss  matters  of  government. 

But  magistrates  were  not  all  above  suspicion  at  that  time ; 
the  appointing  power  lay  largely  with  the  Governor,  and 
burgher  government  where  in  operation  was  by  no  means 
popular  government.  However,  agitation  generally  brings 
about  reform,  though  not  always  at  once.  In  1654,  states  the 
record,  Breuckelen  Court  of  Schepens  was  “enlarged”  from  a 
bench  of  two  schepens  to  one  of  four ;  Flatbush  was  given  a 
right  to  a  court  of  three  schepens ;  Amersfoort  was  granted  a 
like  dignity  in  the  same  year.  In  1661,  Boswyck  (Bushwick) 
and  New  Utrecht  were  added  to  the  Dutch  towns  on  Long 
Island  that  were  given  local  government  in  this  way.  These, 
with  Breuckelen,  Amersfoort  (Flatlands)  and  Midwout  (Flat- 
bush),  were  grouped  to  form  one  magisterial  district,  gen¬ 
erally  known  as  the  “Five  Dutch  Towns”  District.  Each 
village  had  its  Court  of  Schepens,  but  shared  a  sellout,  this 
important  functionary  of  the  Dutch  legal  system,  living  in 
Breuckelen,  who  attended  court  sessions  in  each  of  the  towns. 
When  not  acting  as  prosecuting  attorney,  the  schout,  as  the 
highest  local  representative  of  the  law,  would  sit  as  presid¬ 
ing  magistrate  in  the  Schepens  Court.  There  was  another 
group  of  towns  on  Long  Island  described  as  the  Five  English 
Towns,  and  embraced  Hempstead,  Gravesend,  Flushing, 
Middlesburgh  and  Jamaica:  Schepens  Courts  ruled  therein, 
and  had,  indeed,  for  some  years,  Jamaica  (then  known  as 
Rustdorp)  having  organized  its  first  Court  of  Schepens  in 
1656,  and  Newtown  (or  Middleburgh)  in  1659.  Jamaica, 
though  grouped  with  the  English  towns,  was  largely  Dutch. 
In  1664,  delegates  from  the  Dutch  villages  of  Long  Island, 
and  of  the  Dutch  part  of  the  English  communities,  gathered 
at  Jamaica  to  consider  what  should  be  done  to  meet  the 
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rebellious  state  of  the  English  villages,  wherein  the  magis¬ 
trates  (schepens)  appointed  by  the  Dutch  Government  had 
been  removed ;  but  nothing  could  be  done;  and  soon  the  whole 
province  passed  to  the  English.  When,  in  1673,  the  Dutch 
again  came  into  possession  of  New  Netherland,  Jamaica  was 
again  the  place  of  a  convention  of  Dutch  delegates,  who  gath¬ 
ered  to  institute,  or  reestablish,  Schepens  Courts. 

Hempstead  had  been  the  venue  of  an  important  English 
convention,  that  at  which,  in  February-March,  1665  the 
Duke’s  Laws  had  been  promulgated.  A  court  house  had  been 
built  at  Gravesend  in  1668,  and  this,  which  is  said  to  have  been 
the  first  building  erected  on  Long  Island  for  such  purposes, 
seems  to  have  established  Gravesend  as  the  county  town,  as  it 
were,  though  courts  were  held  in  each  of  the  three  ridings  of 
the  shrievalty  of  Yorkshire.  The  court  house  stood  on  one 
of  the  squares  of  the  original  village  plat,  near  the  later  site 
of  the  Dutch  Reformed  Church.  It  was  used  until  1686, 
though  somewhat  inaccessible. 

Under  the  Duke’s  Laws  the  high  sheriff  took  the  place  of 
the  schout,  but  without  the  judicial  status  of  the  latter,  and  he 
was  not  often  called  upon  as  an  advocate.  William  Wells, 
of  Southold,  who  was  the  first  high  sheriff  of  Yorkshire,  could 
act  as  such,  for  he  was  a  lawyer.  The  justices  of  the  Court 
of  Sessions  were  Daniel  Denton,  of  Jamaica,  John  Hicks,  of 
Hempstead,  Jonas  Wood,  of  Huntington,  and  James  Hubbard, 
of  Gravesend.  The  first  court  of  record  ever  held  in  what 
became  Kings  County  was,  it  is  said,  that  which  opened  in 
Gravesend  on  March  17,  1668.  There  was  some  business  be¬ 
fore  the  court  in  that  initial  session,  though  not  important. 
Peter  Faltus  sued  Nicholas  Janner  for  “tortiously  taking  and 
converting  to  his  own  use  one  vehicle  known  as  ye  cart  with 
attendant  impliments,  of  the  value  of  ten  pounds.”  Verdict 
for  plaintiff,  for  full  amount,  was  rendered,  with  six  cents 
costs  of  suit. 
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In  1682,  by  the  Dongan  Act,  the  shrievalty  of  Yorkshire 
was  divided  into  counties,  Kings,  Queens,  Suffolk  and  Rich¬ 
mond  of  the  present  Second  Judicial  District  being  among 
them.  By  act  of  November  7,  1685,  Flatbush  became  the 
county  seat,  and  in  the  next  year  the  courts  were  removed  to 
that  place,  from  Gravesend.  A  court  house  was  built  at 
Flatbush  in  1686.  The  site  which  later  became  known  as 
“Court  House  Lot”  was  used  for  the  small  unpretentious 
court  house  and  also  a  separate  jail,  both  of  which  buildings 
were  used  for  county  purposes  for  more  than  seventy  years. 
The  jail  was  burned  in  1757,  and  the  court  house  was  only 
with  difficulty  saved.  Soon  thereafter  it  was  decided  to  erect 
a  building  that  would  serve  both  judicial  and  jailing  purposes. 
So  the  old  court  house  was  demolished  and  the  new  county 
building,  which  was  two  stories  high,  provided  for  jail  and 
jailer  on  the  ground  floor,  and  for  the  court  on  the  upper.2 
By  the  year  1792  this  building  had  become  much  too  small  to 
meet  the  growing  needs  of  the  county,  and  was  in  dilapidated 

2.  “In  1757  the  jail  was  burned  and  the  courthouse  was  barely  saved 
from  the  flames.  Subsequently  the  courthouse  was  taken  down  and  a  new 
building  erected.  This  was  two  stories  high,  and  was  designed  both  for 
court  and  jail  purposes.  A  hall  ran  through  the  building  dividing  the  lower 
floor;  on  one  side  was  a  jailer’s  room,  and  on  the  north  side  the  jail 
apartment. 

“The  jail  room  was  constructed  of  heavy  oak  planks  fastened  to  solid 
timbers  by  wrought  iron  spikes,  and  the  floor  was  the  same  material.  The 
doors  were  made  of  heavy  oaken  timbers  four  or  five  inches  thick,  the 
planks  running  diagonally  and  being  defended  by  heavy  iron  bars  horizon¬ 
tally  across  the  door.  A  single  diamond-shaped  opening  near  the  top  of  the 
door  was  strongly  bound  in  iron.  Two  grated  windows  opening  to  the 
street  gave  light  to  the  apartment.  Sometimes  the  grates  of  these  windows 
were  cut  with  instruments  supplied  by  friends  to  the  prisoners,  who  thereby 
were  enabled  to  escape.  On  the  second  story  of  this  building  was  the  court 
room,  with  a  bench  for  the  judges,  desk  for  the  clerk,  the  needed  chairs  for 
the  jurors,  docks  for  prisoners,  and  seats  for  spectators.  The  original  cost 
of  the  building  was  $448,  which  was  raised  by  assessment  upon  the  taxable 
inhabitants  of  the  county.  During  the  Revolution,  while  the  British  were  in 
possession  of  Long  Island,  the  court  room  was  converted  into  a  ball  room 
for  the  use  of  the  British  officers.” — Chester’s  “Legal  and  Judicial  History 
of  New  York,”  quoting  Proctor’s  “History  of  the  Bench  and  Bar  of  Kings 
County,”  a  part  of  Stiles’  “History  of  Kings  County,”  Vol.  I,  p.  339. 
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state.  Therefore,  measures  were  taken  to  build  another  and 
larger  court  house  upon  similar  plans.  The  building  com¬ 
missioners  appointed  were  John  Vanderbilt,  Johannes  E,  Lott 
and  Charles  Doughty,  but  the  first  named  declined  to  serve, 
so  Rutger  van  Brunt  took  his  place.  The  old  court  house  was 
sold  by  auction  and  removed,  its  timbers  being  used  in  build¬ 
ing  a  dwelling  house.3  The  new  combined  court  house  and 
jail  was  completed  in  1793,  at  a  cost  of  $2,944.71. 

This  building  served  many  purposes ;  the  courtroom  on  the 
second  floor  was  used  for  almost  all  public  functions — school 
exhibitions,  town  meetings  and  so  forth.  In  1811,  states 
Judge  Furman,  the  Brooklyn  historian,  “the  court  house  was 
let  to  James  Simson  for  one  year  at  $3  in  money.”  It  was, 
however,  still  used  for  county  purposes,  for  the  justices  “re¬ 
served  for  themselves  the  chamber  in  the  said  house  called 
the  court  chamber,  at  the  time  of  their  publique  sessions,  and 
courts  of  common  pleas,  and  private  meetings ;  as  also  the 
room  called  the  prison,  for  the  use  of  the  sheriff  if  he  had  oc¬ 
casion  for  it.”  The  building  was  not  well  suited  for  jailing 
purposes;  in  fact,  it  became  “a  common  remark  in  those  days” 
that  “prisoners  were  in  great  danger  of  falling  out  of  Flatbush 
jail.”  Fortunately,  prisoners  were  few. 

The  court  house  at  Flatbush  served  for  county  purposes 
with  tolerable  satisfaction  until  the  third  decade  of  the  nine¬ 
teenth  century.  In  December,  1821,  the  subject  of  re¬ 
moving  the  court  sessions  from  Flatbush  to  Brooklyn  was 
first  agitated.  The  county  clerk's  office  had  been  removed 
to  Brooklyn  in  1819,  and  there  were  logical  reasons  why  the 
borough  should  also  have  the  court  house.  However,  the 
movement  did  not  gather  much  force  for  some  years,  but  in 
January,  1825,  a  committee  was  organized  to  further  the 

3.  Michael  van  Cleef  bought  the  old  courthouse  at  auction,  and  sold  the 
timbers  to  the  Rev.  Martinus  Schoonmaker.  He  built  a  house  which  was 
occupied  for  years  by  his  son,  Stephen. — Hazelton’s  “Boroughs  of  Brooklyn 
and  Queens,  Counties  of  Nassau  and  Suffolk”  (1925). 
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project,  and  soon  reported  progress.  In  1826,  a  petition  was 
presented  to  the  Legislature.  It  brought  action  by  that  body, 
the  approving  measure  providing  that  thereafter  Brooklyn 
should  alternate  with  Flatbush  as  the  place  of  court  sessions 
for  Kings  County.  Hence,  a  session  of  the  Kings  County 
court,  the  Court  of  Common  Pleas  and  the  Court  of  General 
Sessions,  opened  in  Brooklyn  in  January,  1827,  the  courtroom 
being  in  the  Apprentices’  Library,  which  had  just  been 
erected  in  Cranberry  Street.  The  Supreme  Court  sessions, 
however,  seem  to  have  been  held  in  Flatbush  Court  House 
until  1832,  when  the  contention  between  Flatbush  and  Brook¬ 
lyn  was  finally  decided  in  the  favor  of  the  latter,  by  the  burn¬ 
ing  of  the  Flatbush  Court  House.  It  is  recorded  that  “dur¬ 
ing  the  conflagration  all  the  prisoners  confined  in  the  jail, 
except  one,  labored  with  great  alacrity  to  extinguish  the 
flames,  and,  when  all  was  over,  voluntarily  submitted  to  re¬ 
imprisonment  provided  in  another  place.  ”  The  moral 
standard  among  criminals  at  that  time  was  apparently  higher 
than  one  would  expect  of  the  class  nowadays,  else  prison 
conditions  were  better. 

Since  1832  all  session  of  the  county  and  higher  courts  in 
Kings  County  have  centered  in  Brooklyn.  The  last  Circuit 
Court  session  held  at  Flatbush  opened  on  May  4,  1832,  Judge 
Ogden  Edwards  presiding.  The  November  session  of  the 
Court  of  Common  Pleas  of  that  year  was  held  at  Brooklyn, 
Judge  John  Dikeman  presiding.  Presumably,  a  sitting  of  Cir¬ 
cuit  Court  was  also  held  in  Brooklyn  in  the  same  half  year. 
But  many  years  were  to  pass  before  Brooklyn  could  satisfac¬ 
torily  accommodate  the  courts  ;4  and  a  jail  was  not  built  at 

4.  After  the  destruction  of  this  courthouse,  Flatbush  ceased  to  be  the 
county  seat,  the  courts  and  all  other  county  business  being  transferred  to 
Brooklyn.  It  was  five  years  before  the  new  court  buildings  were  completed 
in  Brooklyn,  and  during  that  time  the  county  courts  were  held  in  the 
Apprentices’  Library.  As  there  was  no  jail,  prisoners  arrested  in  Kings 
were  sent  to  the  old  Bridewell  Prison  in  New  York  City,  where  they 
were  in  charge  of  the  sheriff  of  New  York. 
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once.  Brooklyn  had  a  debtors’  prison  in  1829, 5  and  local  pris¬ 
oners  were  confined  in  cells  in  the  almshouse,  on  the  south 
side  of  Nassau  Street,  between  Bridge  and  Jay  streets;  but 
the  county  prisoners  were  sent  to  the  old  Bridewell  prison, 
in  the  city  of  New  York,  after  the  burning  of  the  Flatbush 
jail  in  1832.  It  was  not  until  1839  that  the  first  county  jail 
was  built  in  Brooklyn,  a  site  on  Raymond  Street  being  used. 
Until  1864  the  supervisors  of  Kings  County  held  meetings  in 
the  county  jail,6  and  the  County  Court  was  also  using  one  of 
the  rooms  in  that  year.  The  movement  of  the  courts  from 

1832,  when  Flatbush  Court  House  was  burned,  until  1864, 
when  the  building  of  a  county  court  house  was  nearing  com¬ 
pletion,  seems  to  have  been  as  follows :  The  Apprentices’  Li¬ 
brary  was  used  for  about  five  years  from  1832;  Hall’s  Ex¬ 
change  Building,  a  four-storied  brick  structure  erected  by 
Brooklyn’s  first  mayor,  and  situated  at  the  southwest  corner 
of  Fulton  and  Cranberry  streets,  was  used  until  the  building 
was  razed  by  the  great  fire  of  1848,  the  County  and  Circuit 

Thereupon  one  of  the  principal  measures  before  the  public  was  the  loca¬ 
tion  of  a  county  courthouse.  In  view  of  the  rapid  increase  of  property 
and  population  which  had  taken  place  in  Brooklyn,  it  seemed  appropriate 
that  the  new  edifice  should  be  erected  there.  The  town  then  had  2,266 
electors,  whereas  all  the  rest  of  the  county  had  only  710;  553  jurors  and 
the  other  towns  270;  taxable  property  assessed  at  $£,829,684,  while  that  of 
the  rest  of  the  county  was  only  $1,610,594.  The  proposition,  however,  to 
locate  the  court  here,  and  to  increase  the  representation  of  the  village  in 
the  board  of  supervisors,  met  with  strenuous  opposition  from  the  other 
towns  of  the  county.  An  act  was  finally  passed  by  the  Legislature,  April, 

1833,  authorizing  its  location  in  Brooklyn,  and  appointing  Messrs.  L.  van 
Nostrand,  Joseph  Moser  and  Peter  Conover  as  commissioners  to  fix  upon 
the  site. — Chester’s  “Legal  and  Judicial  History  of  New  York,”  Vol. 
Ill,  p.  77. 

The  triangle  bounded  by  Fulton,  Court,  and  Joralemon  Streets  was 
acquired  as  site,  and  construction  began  in  1835;  but,  like  most  building 
plans  of  that  hectic  period,  the  projectors  had  pictured  an  especially  roseate 
future  for  Brooklyn  and  had  decided  to  build  “for  posterity”;  therefore, 
when  in  1837  the  Nation  was  gripped  by  the  most  serious  financial  panic  it 
had  up  to  then  suffered,  Brooklyn  was  not  able  to  carry  through  its  ambi¬ 
tious  plans ;  indeed,  all  building  had  to  be  suspended  in  August,  1837,  by 
which  time  the  construction  had  not  gone  beyond  the  basement  story.  This 
was  roofed  over.  The  most  important  event  of  the  next  few  years  was  the 
judgment  against  the  borough,  in  favor  of  Masterson  and  Smith,  the 
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Courts  using  the  third  story;  Raymond  Street  Jail  was  used 
for  at  least  one  session,  pending  completion  of  Brooklyn  Bor¬ 
ough  Hall,  in  1848;  the  latter  was  used  by  almost  all  the 
courts,  inferior  and  higher,  from  1849  to  1865,  although  after 
the  consolidation  of  Brooklyn,  Williamsburg  and  Bushwick, 
in  1852,  the  municipal  requirements  became  so  many  that  the 
county  departments  found  the  borough  hall  somewhat  incon¬ 
venient,  the  congestion  eventually  resulting  in  some  of  the 
county  departments  removing  to  quarters  in  the  county  jail. 
In  March,  1865,  however,  all  the  courts — Supreme,  County, 
City,  Sessions — as  well  as  the  supervisors  and  county  offices 
took  possession  of  the  new  court  house,  at  Fulton  and  Jorale- 
mon  streets.* * * 5 6 7  The  building  is  still  used  as  the  main  court 
house,  and  the  most  recent  renovation  of  it  occurred  in  1916. 
The  municipal  courts,  however,  have  other  quarters,  among 
the  latest  arrangements  made  for  the  accommodation  of  the 
inferior  courts  being  the  purchase  of  the  Williamsburg  Trust 
Company’s  building,  on  Williamsburg  Bridge  Plaza  in  1916, 

marble  contractors,  for  $72,999.98.  Work  was  not  resumed  on  the  borough 

hall  until  1844,  and  the  building  was  not  completed  until  1848.  The  total 

cost  was  $250,000. 

5.  The  trustees  of  the  village  of  Brooklyn  deemed  a  debtor’s  prison  an 
important  addition  to  the  city.  In  February,  1829,  Joseph  Sprague,  presi¬ 
dent  of  the  Board  of  Trustees,  made  a  report  on  the  subject  of  fitting  up 
under  the  market  a  prison  room  for  debtors.  A  lockup  was  provided  and 
cells  built  under  the  market.  These  cells  were  often  crowded  and  little 
provision  was  made  for  the  comfort  of  the  occupants.  During  those  early 
days  prisoners  were  also  confined  in  cells  in  the  almshouse,  then  situated 
on  the  south  side  of  Nassau  Street,  between  Bridge  and  Jay  streets. — Ches¬ 
ter’s  “Legal  and  Judicial  History  of  New  York,”  Vol.  Ill,  pp.  81-82. 

6.  The  first  county  jail  building  was  erected  on  Raymond  Street  in 
1839  and  six  years  later  an  addition  was  built  to  provide  for  a  female  ward. 
Until  1864,  the  supervisors  held  meetings  in  the  jail  and  at  that  time  the 
county  court  was  also  held  in  one  of  the  rooms  of  the  building.  In  1879  the 
present  structure  was  erected  and  it  has  accommodation  for  seven  hundred 
and  fifty  inmates,  a  capacity  largely  in  excess  of  any  demands  that  have  yet 
been  made  upon  it. 

In  1846  the  Board  of  Supervisors  began  consideration  of  purchasing 
land  on  which  to  erect  the  workhouse  and  penitentiary,  in  accordance  with 
the  act  of  the  Legislature  passed  in  April  of  that  year.  A  tract  of  land  was 
purchased  on  a  spot  familiarly  called  Crow’s  Hill,  a  space  of  two  blocks  on 
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and  the  remodelling  of  same  for  use  as  a  Magistrate’s  Court; 
the  opening  of  a  new  $200,000  court  house  on  Snyder  Avenue 
in  December,  1923,  for  use  of  Magistrate  and  Municipal  courts, 
and  the  renovation  of  the  Gates  Avenue  Court  Building  in 
the  same  year.  Authorization  has  been  given  for  the  expend¬ 
iture  of  $6,000,000  in  the  construction  of  a  municipal  building, 
which  structure  when  ready  for  occupation  will  enable  the  city 
to  vacate  many  rented  quarters. 

It  is  recorded  that  prior  to  1783  Kings  County  had  no  resi¬ 
dent  members  of  its  bar.  The  great  city  nearby  drew  all  the 
lawyers  within  accessible  distance  to  it,  and  the  lawyers  of  the 
metropolis  were  wont  to  serve  the  courts  of  the  counties 
within  the  metropolitan  area.  The  Court  of  Common  Pleas 
was  reorganized  as  a  State  court,  under  the  Constitution  of 
1777,  in  1785,  with  Nicholas  Cowenhoven  as  first  judge.  The 
first  surrogate,  Johannes  E.  Lott,  organized  the  Surrogate’s 
Court  at  Flatbush  in  1787.  John  Wells,  who  graduated  from 
Princeton  in  1788,  and  opened  a  law  office  as  soon  as  possible 

the  outskirts  of  the  city,  bounded  by  Nostrand,  Rogers,  President,  and 
Carroll  streets;  the  institution  faces  on  Carroll  Street.  Work  upon  the 
building  was  begun  in  1846,  and  in  March,  1848,  a  small  portion  of  the  struc¬ 
ture  was  so  far  completed  that  the  first  prisoners,  thirteen  in  number,  were 
received  into  it.  In  the  following  year  the  hospital  was  finished.  The  entire 
building  was  completed  in  August,  1856,  at  a  total  cost  of  $205,000.  Mean¬ 
time  steps  had  been  taken  to  build  a  female  wing,  and  this  was  done  in  1855. 
Prisoners  committed  for  thirty  days  or  more  are  sent  to  this  institution. 
The  Penitentiary  has  been  particularly  famous  for  the  reason  that  it  has 
been  utilized  by  the  United  States  Government  as  the  place  of  confinement 
for  Federal  prisoners. — Chester’s  Legal  and  Judicial  History  of  N.  Y.,”  Vol. 
Ill,  p.  82  (1911). 

7.  The  subject  of  building  a  new  courthouse  was  agitated  before  the 
middle  of  the  nineteenth  century.  After  Brooklyn,  Williamsburg,  and  Bush- 
wick  had  been  consolidated  into  one  city,  the  court  accommodations  in  the 
city  hall  were  more  than  ever  inadequate  and  agitation  for  the  erection  of  an 
independent  courthouse  was  renewed.  In  January,  1853,  a  special  committee 
of  the  Board  of  Supervisors  reported  in  favor  of  asking  the  Legislature  to 
authorize  the  work.  In  response  the  Legislature  passed  an  act  giving  per¬ 
mission  to  the  county  to  borrow  a  sum  not  to  exceed  $100,000  for  the  pur¬ 
chase  of  the  site  for  the  erection  of  the  buildings.  Some  discussion  ensued 
in  regard  to  the  site  for  the  proposed  buildings,  and  one  of  the  locations 
which  was  seriously  considered,  principally  on  account  of  its  sightliness,  was 
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thereafter,  lived  in  Brooklyn,  but  his  office  was  in  Pine  Street, 
New  York.  But  there  was  no  dearth  of  lawyers  in  attend¬ 
ance  at  sessions  of  court  in  Kings  County  in  the  early  decades 
of  the  State  period.  As  the  “Brooklyn  Eagle”  stated  on  Oc¬ 
tober  26,  1911,  “few  of  the  communities  of  any  State  in  the 
Union  have  the  traditions  surrounding  its  bench  and  bar  that 
Kings  County  has.”  The  Brooklyn  paper  supported  this  as¬ 
sertion  by  pointing  out  that  “the  most  famous  men  in  Ameri¬ 
can  history  have  appeared  before  its  bench  to  plead  as  law¬ 
yers.  Among  the  jurists  were  John  Marshall,  John  Jay  and 
Joseph  Story,  whose  names  are  starred  forever  in  the  United 
States  Supreme  Court.  Alexander  Hamilton  and  Aaron  Burr 
were  pleaders  at  its  bar.”  One  of  the  cases  in  which  Burr  ap¬ 
peared  was  that  arising  out  of  the  bitter  disputes  between  the 
town  of  Gravesend  and  the  owners  of  the  Bruyn  patent,  in 
1789.8  But  Kings  County  could  count  no  more  than  fifteen 
lawyers  as  its  own  in  the  opening  year  of  the  nineteenth  cen¬ 
tury,  in  which  year  it  is  said  the  first  term  of  Circuit  Court 

Fort  Greene.  Subsequently,  Vanderbilt  Avenue,  near  Baltic  Street,  was 
proposed,  but  this  site  met  with  opposition.  Thus  the  project  was  delayed 
for  one  reason  or  another  until  i860,  when  a  new  application  was  made 
to  the  Legislature,  and  new  authority  received.  The  Board  of  Supervisors 
were  authorized  to  select  and  determine  the  location  and  to  superintend  the 
building.  As  in  the  years  preceding  the  advocates  of  different  localities 
became  active  and  the  old  discussion  was  renewed.  Finally  a  plan  sub¬ 
mitted  by  King  and  Tackritz,  of  Brooklyn,  was  accepted,  and  land  on  Fulton 
Street,  near  the  city  hall,  was  purchased  in  March,  1861,  as  the  final  decision 
of  the  Board  of  Supervisors.  This  spot  was  once  the  Brooklyn  Garden  and 
also  as  the  Military  Garden  it  was  a  place  of  popular  resort  famous  in  the 
village  annals.  The  ground  on  which  the  courthouse  stands  was  one  hun¬ 
dred  and  forty  feet  on  Fulton  and  Joralemon  streets,  by  three  hundred  and 
fifty-one  feet  deep. 

The  building  was  constructed  under  the  direction  of  the  Board  of  Super¬ 
visors,  a  special  building  committee  being  Samuel  Booth,  Charles  C.  Talbot, 
William  H.  Hazard,  Charles  A.  Carnaville,  Gillian  Schenck,  and  George  G. 
Herman.  The  corner  stone  was  laid  May  20,  1862,  with  Masonic  cere¬ 
monies,  and  on  this  occasion  addresses  were  made  by  Mayor  Kalbfleisch, 
General  Cooke,  president  of  the  Board  of  Supervisors,  Judge  John  A.  Lott, 
and  Rev.  Dr.  Richard  S.  Storrs. 

Three  years  were  then  expended  in  the  building  of  the  edifice,  which 
ultimately  cost,  with  the  land  upon  which  it  was  located,  nearly  $550,000.  In 
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and  Oyer  and  Terminer  held  in  Kings  County,  under  the  Con¬ 
stitution  of  1777,  was  opened.  And  even  thirty-five  years 
later  (1835),  Kings  County  bar  had  only  twenty-one  mem¬ 
bers.9  The  progress  during  the  second  half  of  the  nineteenth 
century,  however,  was  great,  and  Brooklyn  could  count  1,500 
lawyers  at  its  close.  It  now  has  more  than  two  thousand. 

The  writer  does  not  accept  the  statement  that  the  first 
term  of  Supreme  Court  held  in  Kings  County  was  that  which 
was  opened  at  Flatbush  on  June  6,  1800,  by  Justice  Egbert 
Benson.  According  to  the  act  of  April  19,  1786,  one  or  more 
justices  of  the  supreme  Court  were  required  to  hold  circuit 
courts  every  year  in  every  county;  and  as  the  justices  used  to 
travel  even  as  far  as  Geneva  and  Canandaigua  during  the  next 
decade,  much  of  the  journey  being  through  the  well  nigh  im¬ 
penetrable  forest,  it  would  seem  that  terms  would  also  be  held 
in  the  more  accessible  Flatbush  prior  to  1800.  However,  the 
Kings  County  records  in  this  connection  go  back  no  further. 
And  it  must  be  admitted  that  Justice  Egbert  Benson’s  charge 

March,  1865,  the  Supreme  Court,  the  County  Court,  the  City  Court,  the  Ses¬ 
sions  Supervisors  and  other  offices  were  located  therein. 

The  main  building  of  this  structure  is  of  Westchester  marble,  with 
Corinthian  columns.  It  is  sixty-four  feet  in  height,  and  one  hundred  and 
forty  feet  in  width,  and  extends  back  to  Livingston  Street,  a  distance  of  two 
hundred  and  fifteen  feet.  It  is  surmounted  by  a  cupola  composed  of  ribs 
and  panel  work,  rising  one  hundred  and  four  feet  above  the  street. — Ches¬ 
ter  s  “Legal  and  Judicial  History  of  N.  Y.,”  Vol.  Ill,  pp.  80-81. 

8.  “Several  interesting  cases  were  tried  in  the  early  courts  of  the  county 
after  the  Revolution.  For  years  there  was  a  bitter  dispute  known  as  the 
‘Bruyn  or  Brume  controversy,’  between  the  town  of  Gravesend  and  those 
who  had  by  purchase  become  owners  of  what  was  known  as  the  ‘Bruyn’ 
patent,  which  included  the  fishing  in  certain  waters  in  the  town.  In  1789  one 
Albert  Voorhees,  who  had  been  the  owner  of  the  patent,  brought  action  for 
trespass  against  several  inhabitants  of  the  town  for  taking  fish  in  the 
waters  which  he  claimed.  The  trial  of  the  case,  which  occurred  in  Septem¬ 
ber,  1789,  was  particularly  noteworthy  from  the  fact  that  the  celebrated 
Aaron  Burr,  who  was  then  in  the  midst  of  his  splendid  practice  at  the  bar 
and  one  of  the  most  distinguished  lawyers  in  the  country,  appeared  for  the 
town.  The  jury  brought  in  a  verdict  in  accord  with  the  argument  of  Mr. 
Burr,  and  in  favor  of  the  town  of  Gravesend  and  its  inhabitants.  It 
appears  from  the  records  that  Burr  received  for  his  services  in  this  suit 
altogether  thirty-five  pounds.  To  the  hotel  keeper  in  Flatbush,  for  enter- 


944 


COURTS  AND  LAWYERS 


to  the  jury10  on  this  occasion  seems  to  indicate  that  it  might 
have  been  the  initial  session  of  the  State  Court.  The  first 
cause  tried  in  this  session  was  that  of  John  ven  Nuis  vs.  Peter 
Duryea.  Attorney  for  the  plaintiff  was  Peter  R.  Livingston, 
of  Dutchess  County. 

It  is  not  necessary  to  state  here  what  were  the  courts  that 
functioned  at  different  times,  under  different  constitutions 
and  charters,  in  Kings  County;  the  subject  has  been  dealt 
with  once,  or  more,  in  other  chapters ;  and  in  the  review  of 
New  York  City  courts  much  has  been  written  regarding  the 
local  courts  of  Greater  New  York.  All  of  the  courts  of  Kings 
County  have  had  worthy  men  upon  its  bench  and  at  its  bar; 
some  have  gone  to  the  highest  courts ;  other  distinguished 
lawyers  of  Brooklyn  have  gone  to  high  places  in  the  public 
affairs  of  State  and  Nation.  Of  the  bench  and  bar  of  contem¬ 
poraneous  times,  the  following  were  named  in  a  review  in 
1911;  Justice  Calvin  E.  Pratt,  of  the  Supreme  Court;  Chief 
Judge  Edgar  M.  Cullen,  of  the  Court  of  xAppeals  Judge  Henry 

A.  Moore,  who  was  county  judge  from  1871  to  1896;  George 

B.  Abbott,  surrogate,  1889-1902;  Chief  Judge  Nathaniel  H. 
Clement,  Judge  Augustus  Van  Wyck,  Judge  William  J.  Os¬ 
borne,  all  of  the  City  Court  and,  from  1896,  of  the  Supreme 
Court;  Benjamin  D.  Silliman,  who  from  the  time  of  his  admis- 

taining  during  the  trial,  thirty  pounds  was  paid,  and  also  the  amount  of 
Burr’s  bill  at  the  same  hotel  for  board  while  he  was  conducting  the  trial.” 
— Ibid.,  Vol.  Ill,  pp.  77-78. 

9.  James  B.  Clark,  Richard  D.  Covert,  George  C.  Dickson,  John  Dike- 
man,  Theodore  Eames,  Gabriel  Furman,  William  A.  Green,  Nathan  B. 
Morse,  Henry  C.  Murphy,  Nathaniel  Porter,  Alepheus  R.  Rolph,  Gilbert 
Reed,  William  Rockwell,  John  Smalley,  Silas  P.  Smith,  William  B.  Waldo, 
and  Nathaniel  Waring. 

10.  “Your  county,  gentlemen,  over  which  the  smoke  of  battle  fields  has 
but  recently  floated,  has  before  it  a  magnificent  future.  Upon  grand  juries, 
upon  courts  of  justice,  upon  the  officers  of  courts,  and  upon  all  persons 
connected  with  the  admiration  of  the  laws,  rest  solemn  responsibility  which 
are  to  tell  on  the  future,  for  now  is  the  seed  time,  now  is  the  ground  fallow 
which  is  to  yield  fruit  for  generations  to  come.  See  to  it  then,  gentlemen, 
that  the  responsibilities  with  which  the  law  clothes  you  are  properly  executed 
and  directed.” 
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sion  to  practice  in  1829  until  his  death  in  1900,  “was  one  of  the 
foremost  lawyers  of  his  day” ;  Judge  Benjamin  F.  Tracy,  of 
the  Court  of  Appeals,  from  1881,  and  Secretary  of  the  Navy 
under  President  Harrison;  Judge  John  Winslow;  Justice 
William  J.  Gaynor,  of  the  Supreme  Court  and  mayor  of  New 
York  in  1910;  Isaac  S.  Catlin,  Mark  D.  Wilbur,  Thomas  G. 
Shearman,  Thomas  E.  Pearsall,  Samuel  D.  Morris,  Edward 
M.  Shepard,  Horatio  C.  King,  Mirabeau  L.  Towns,  Martin 
W.  Littleton,  William  C.  DeWitt,  Anthony  Barrett,  Foster 
L.  Backus. 

At  the  foot  will  be  found  the  list  of  county  judges  of 
Kings  County  since  166511  also  list  of  Surrogates  from  1787;12 
and  district  attorneys,  from  1801. 13  These  will  give  the  names 
of  very  many  capable  lawyers  and  eminent  jurists. 

The  Second  Judicial  District  was  larger  when  it  included 
the  so-called  “river  counties”  as  well  as  those  it  still  has;  but  its 
business  increased  SO'  rapidly  that  a  division  was  advisable. 
The  enlarged  jurisdiction  of  the  Supreme  Court  under  the 

11.  County  Judges,  Kings  County — Under  the  Duke’s  Laws  considered 
at  the  Convention  of  1665,  and  effective  up  to  1691,  save  for  some  changes  in 
1683  and  1686,  a  Court  of  Sessions  administered  justice,  with  status  some¬ 
what  like  that  of  the  Court  of  Common  Pleas  of  1691,  and  the  County  Court 
of  1846.  Until  1683,  Kings  County  was  the  west  riding  of  Yorkshire,  erected 
in  1665.  The  judges  during  that  period,  1665-1683,  were:  John  Manning, 
Richard  Betts,  Samuel  Spicer,  James  Hubbard,  Elbert  Elbertson,  Jacques 
Cortelyou,  and  Rulof  Martin.  Under  Andros  government,  which  ended  in 
1688,  the  local  judges  were  Stephen  van  Cortlandt,  Jacques  Cortelyou, 
Geraldus  Beeckman,  William  Morris,  and  Nicholas  Stillwell.  Under  the 
Code  of  1691,  and  continuations,  Geraldus  Beeckman  was  County  Judge, 
reappointed  in  1700.  His  successors  have  been:  Jacobus  van  Cortlandt, 
1702;  Nicholas  Stillwell,  1710;  Cornelius  Seabring,  1716;  Cornelius  Van 
Brunt,  1718;  Peter  Strycker,  1720;  Daniel  Polhemus,  1722;  Peter  Cortel¬ 
you,  1724;  Samuel  Garretson,  1729:  Ryck  Suydam,  1732;  Christopher 
Codwise,  1738;  Johannes  Lott,  1742;  Abraham  Lott,  1745;  Samuel  Gerritse, 
1749;  Barnabas  Ryder,  1749;  Isaac  Seabring,  1749;  Charles  de  Bevoise, 
1752  to  1761 ;  Abraham  Schenck,  1767;  John  Lefferts,  Jeremiah  Remsen  and 
Philip  Nagil,  1770-77;  Engelbert  Lott,  Jeremiah  Vanderbilt  and  Theodorus 
Polhemus,  1777-80.  After  the  Revolution,  until  the  Constitution  of  1846, 
the  judges  were:  Nicholas  Cowenhoven,  1785;  Johannes  E.  Lott,  1793; 
John  Skillman,  1805;  William  Furman,  1808;  Leffert  Lefferts,  1823;  Peter 
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Constitution  of  1894  began  another  important  epoch  of  its 
history,  especially  in  the  First  and  Second  Judicial  Districts, 
where  the  Superior  and  Common  Pleas  Courts  of  New  York 
City  and  the  City  Court  of  Brooklyn  were  merged  in  the  Su¬ 
preme  Court,  considerably  enlarging  the  benches  of  the  latter. 
The  General  Terms  of  the  Supreme  Court,  1870-95  drew 
some  of  the  most  capable  jurists  of  the  State  to  its  benches; 
and  the  same  may  be  said  of  the  Appellate  Divisions,  which  in 
1896  took  the  place  of  the  General  Terms.  Joseph  F.  Bar¬ 
nard,  who  was  presiding  justice  of  the  General  Term  of  the 
Second  Department  from  1870  to  1893,  is  remembered,  in  anec¬ 
dote,  by  many  of  the  old  officials  of  the  court.  It  is  said  that 
Justice  Barnard  refused  to  appoint  a  second  stenographer, 
to  relieve  the  very  much  overworked  original  court  stenog¬ 
rapher,  William  G.  Bishop,  his  reason  for  refusal  being  that 
“the  department  couldn’t  afford  it.” 

Justice  Barnard,  it  is  said,  used  to  walk  from  Fulton  Ferry 
to  the  Court  House.  He  ate  no  luncheon,  but  smoked  two 

Radcliffe,  1827;  John  Dikeman,  1830;  Nathan  B.  Morse,  1833;  John  A. 
Lott,  1838;  John  Greenwood,  1843;  John  Vanderbilt,  1844.  From  the  time 
of  the  Constitution  of  1846,  the  County  Judges  have  been:  William  Rock¬ 
well,  who  was  awarded  the  certificate  in  June,  1847,  but  whose  election  was 
contested  by  Samuel  E.  Johnson,  in  whose  favor  the  Circuit  Court  decided 
on  October  28,  1848;  Samuel  E.  Johnson,  1848-51;  Henry  A.  Moore,  1851; 
Samuel  D.  Morris,  1855;  Samuel  Garrison,  1859;  John  Dikeman,  1863; 
James  Troy,  1867;  Henry  A.  Moore,  1871;  Joseph  Aspinall,  1896;  Norman 
S.  Dike  and  L.  L.  Fawsett,  1907;  Robert  H.  Roy,  1915;  John  F.  Hylan, 
1915;  Mitchell  May,  1915;  J.  Grattan  MacMahon,  1918;  Howard  P.  Nash, 
1919;  Charles  J.  McDermott,  1918;  Reuben  L.  Haskell,  1919;  William  R. 
Bayes,  appointed  January,  1921;  George  W.  Martin,  appointed  December, 
1920;  Alonzo  G.  McLaughlin,  1921;  Franklyn  Taylor,  1921;  W.  Bernard 
Vause,  appointed  November,  1923. 

12.  Surrogates  of  Kings  County — Johannes  E.  Lott,  1787;  James  Lef- 
ferts,  1793;  William  Livingston,  1800;  John  C.  Vanderveer,  1814;  Jere¬ 
miah  Lott,  1814;  Richard  Cornwall,  1832;  Alden  Spooner,  1841;  Alonzo 
G.  Hammond,  1845;  Andrew  B.  Hodges,  1847;  Jesse  C.  Smith,  1850;  Rod- 
man  B.  Dawson,  1854;  Roswell  B.  Brainard,  1858;  William  D.  Veeder, 
1866;  Walter  L.  Livingston,  1876;  Abram  H.  Dailey,  1877,  appointed  in 
place  of  Livingston,  removed  by  order  of  Supreme  Court;  Jacob  J.  Bergen, 
1882 ;  Abraham  Lott,  appointed  1885,  vice  Bergen,  deceased ;  elected  in 
November,  1885,  but  died  January  13,  1889;  George  B.  Abbott,  appointed 
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strong  cigars  during  the  midday  recess.  He  was  taciturn, 
abrupt,  terse,  and  disliked  the  frills  of  oratory.  The  “Brook¬ 
lyn  Eagle”  relates  a  story  illustrating  Judge  Barnard’s  char¬ 
acteristic  brevity.  It  appears  that  on  one  occasion  he  “called 
the  calendar,”  and  a  young  lawyer  rose  to  gravely  comment  on 
Case  No.  n,  which  concerned  the  accidental  death  of  a  rail¬ 
way  contractor.  Addressing  the  court,  the  young  lawyer 
began :  “May  it  please  the  Court,  the  Court  may  remember  the 
dreadful  accident,  the  memory  of  which  hangs  like  a  pall  over 
our  beautiful  island — ”  “Oh,  the  defendant  is  dead,”  inter¬ 
jected  Justice  Barnard.  “Well,  we  won’t  sue  him!  Number 
Twelve!”  called  the  judge.  Judge  Barnard  was  fond  of  open¬ 
ing  his  charge  to  the  jury  somewhat  like  this:  “Gentlemen  of 
the  jury,  what  these  two  lawyers  have  been  saying  to  you  in 
their  summing  up  has  nothing  to  do  with  the  case  whatever.” 

Charles  F.  Brown  was  the  last  presiding  justice  of  the 
General  Term  of  Supreme  Court,  Second  Department;  and 
he  was  the  first  presiding  justice  of  the  Appellate  Division  for 
that  department.  Calvin  O.  Pratt  was  one  of  his  associate 
justices  who  had  served  with  him  on  the  General  Term  bench. 
Edgar  M.  Cullen  and  Willard  Bartlett,  who  were  associates  on 
the  Appellate  Division  eventually  went  to  the  bench  of  the 
Court  of  Appeals,  both  becoming  chief  judges.103 


February  9,  1889,  vice  Lott,  deceased;  James  C.  Church,  1902;  Herbert  T. 
Ketcham,  1908;  George  A.  Wingate,  1919. 

13.  District  Attorneys ,  Kings  County — Richard  Ryker,  1801;  Cadwal- 
lader  D.  Colden,  1810;  Richard  Ryker,  1811;  Barent  Gardinier,  1813; 
Thomas  S.  Lester,  1815;  James  B.  Clark,  1819;  Nathan  B.  Morse,  1830; 
William  Rockwell,  1833;  Nathan  B.  Morse,  1839;  Harmanus  B.  Duryea, 
1847;  Richard  C.  Underhill,  1853;  John  G.  Schumaker,  1856;  John  Wins¬ 
low,  1859;  Samuel  D.  Morris,  1862;  Winchester  Britton,  1871;  Thomas  H. 
Rodman,  1874,  appointed,  vice  Britton,  removed;  John  Winslow,  1874; 
appointed,  vice  Rodman,  resigned;  Winchester  Britton,  elected  1874;  Isaac 

S.  Catlin,  1877;  James  W.  Ridgway,  1883;  Foster  L.  Backus,  1896;  Josiah 

T.  Marean,  1897;  Hiram  R.  Steel,  appointed  1898,  vice  Marean,  resigned; 
John  F.  Clarke,  1899;  James  C.  Cropsey,  1911 ;  Harry  E.  Lewis,  1916; 
Henry  E.  Ruston,  appointed  January,  1922;  Charles  J.  Dodd,  1922. 

10a.  Edgar  Montgomery  Cullen  was  born  in  Brooklyn  on  December  4, 
1843,  the  second  son  of  Dr.  Henry  J.  and  Elizabeth  M.  (McCue)  Cullen. 
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City  Court  Judges  Nathaniel  H.  Clement,  Augustus  van 
Wyck  and  William  J.  Osborne  became  Supreme  Court  justices 
of  the  Second  Judicial  District  in  1896,  when  the  City  Court 
was  abolished.  Their  associates  at  that  time  were  Justices 
William  J.  Gaynor,  who  was  elected  as  a  result  of  the  McKane 
scandal  of  1893,  Joseph  F.  Barnard  and  Jackson  O.  Dykman. 
Martin  J.  Keogh,  Wilmot  M.  Smith  and  William  D.  Dickey 
also  became  Supreme  Court  justices  in  1896.  A  year  later 
Garret  J.  Garretson,  Michael  J.  Hirschberg  and  Samuel  T. 
Maddox  were  elected  to  the  bench,  and  two  years  later  Almet 
T.  Jenks  became  a  justice.  He  was  designated  to  the  Appel¬ 
late  Division  in  1900,  and  became  its  presiding  justice  in  1911, 
serving  as  such  until  1921.  Josiah  T.  Marean  was  elected  to 
the  Supreme  Court  bench  at  the  same  time  as  Justice  Jenks ;  in 
1903  William  J.  Kelly  was  elected,  and  in  1904  Joseph  A.  Burr. 
The  former  became  presiding  justice  of  the  Appellate  Division 
in  1923,  and  Burr  was  designated  to  that  division  in  1908 
and  redesignated  in  1913. 

The  Franklin  Trust  Company’s  Building  stands  on  the  former  site  of  the 
Cullen  home.  Edgar  M.  Cullen  graduated  from  Columbia  College  in  i860; 
served  in  the  Civil  War,  latterly  as  colonel  of  Ninety-sixth  New  York  Vol¬ 
unteers ;  was  admitted  to  bar  in  1867;  became  Assistant  District  Attorney 
of  Kings  County  in  1872,  and  a  Justice  of  the  Supreme  Court  in  1880.  He 
served  as  such  for  twenty  years,  and  in  1900  became  an  Associate  Judge  of 
the  Court  of  Appeals.  From  1904  until  he  retired,  in  1913,  he  was  Chief 
Judge.  He  died  in  1922  at  his  Brooklyn  home,  regretted  by  hosts  of  friends 
who  esteemed  him  for  his  personal  qualities  and  his  eminent  record  as  a 
jurist. 

Willard  Bartlett,  who  succeeded  him  as  Chief  Judge  of  the  Court 
of  Appeals,  was  his  old  associate  on  the  Appellate  bench  of  the  Supreme 
Court.  Bartlett  was  born  in  Uxbridge,  Mass.,  October  14,  1846.  He  gradu¬ 
ated  from  Columbia  in  1869,  and  practiced  law,  in  association  with  Elihu 
Root,  from  that  year  until  1883.  In  November,  1883,  he  was  elected  to  the 
bench  of  the  Supreme  Court,  Second  Judicial  District.  He  was  a  Supreme 
Court  Justice  for  twenty-two  years,  was  designated  to  the  General  Term  of 
First  Department,  1887-90,  and  in  1896  was  designated  to  the  Appellate 
Division  of  Second  Department,  and  served  as  such  until  1906,  when  he  was 
promoted  to  the  Court  of  Appeals.  He  was  an  Associate  Judge  from  1906 
to  1914,  and  Chief  Judge  1914-16.  In  the  latter  year  he  reached  the  age 
limit,  and  Frank  H.  Hiscock  succeeded  him  as  Chief  Judge  of  the  State’s 
highest  court.  He  died  in  Brooklyn,  January  16,  1925,  universally  respected 
and  mourned  by  all  who  knew  him. 
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The  largest  single  increase  in  the  Supreme  Court  bench  in 
the  Second  Judicial  District  came  in  1907,  when  seven  new 
justices  were  elected,  and  Walter  H.  Jaycox  was  appointed  in 
the  place  of  Wilmot  M.  Smith,  deceased.  Of  the  new  justices 
Joseph  Aspinwall  and  Frederick  E.  Crane  were  promoted  from 
the  County  Court  bench,  the  former  having  served  as  such  for 
about  eleven  years  and  the  latter  for  about  five  years.  The 
others  elected  at  that  time  were  Edward  B.  Thomas,  who  re¬ 
signed  from  the  Federal  Court  for  the  purpose ;  Townsend 
Scudder,  Lester  W.  Clark,  William  J.  Carr  and  George  B. 
Abbott.  The  death  of  Justice  Abbott,  the  resignation  of 
Justice  Gaynor  to  become  mayor  of  New  York,  the  elevation 
of  Willard  Bartlett  to  the  Court  of  Appeals,  and  the  retirement 
of  William  D.  Dickey  during  the  next  few  years  brought  Abel 
E.  Blackmar,  Luke  D.  Stapleton,  Harrington  Putnam  and 
Isaac  M.  Kapper  to  the  Supreme  Court  Bench,  which  by  this 
time  numbered  seventeen  justices.  In  1911,  the  bench  was  in¬ 
creased  to  twenty,  Charles  H.  Kelby,  Russell  Benedict  and 

Augustus  van  Wyck  was  one  of  the  old  Kings  County  families.  He 
was  born  in  New  York,  October  14,  1849.  He  practiced  law  in  Richmond, 
Virginia,  before  being  admitted  to  the  Kings  County  Bar  in  1871.  He  was 
Judge  of  the  City  Court,  1884-96,  and  Justice  of  the  Supreme  Court,  Second 
District,  1896-98.  His  brother,  Robert  Anderson  van  Wyck,  also  a  lawyer, 
was  the  first  mayor  of  Greater  New  York,  and  was  the  founder  of  the  Hol¬ 
land  Society  of  New  York,  of  which  society  Augustus  van  Wyck  was  presi¬ 
dent  in  1898,  succeeding  his  brother,  the  first  president.  He  died  June 
8,  1922. 

Benjamin  D.  Silliman  was  born  in  Newport,  R.  I.,  September  14,  1805, 
of  an  old  Connecticut  family.  At  Yale,  one  of  his  classmates  was  Richard 
Falley  Cleveland,  whose  son,  Grover  Cleveland,  was  to  become  President  of 
the  United  States.  Mr.  Silliman  studied  law  in  the  office  of  Chancellor  Kent, 
and  his  son,  William  Kent.  He  was  admitted  to  the  bar  in  1829.  His  profes¬ 
sional  life  was  largely  governed  by  the  principles  he  expressed  in  an  address 
delivered  to  the  graduates  of  Columbia  College  in  1867;  he  said:  “No  man 
can  consistently,  with  personal  honor  or  professional  reputation,  misstate  a 
fact  or  principle  to  the  court  or  jury.  The  man  who  would  cheat  a  court  or 
jury  would  cheat  anybody  else.  Measured  by  the  lowest  standard,  that  of 
expediency,  no  lawyer  can  afford  to  act  meanly,  or  speak  untruly.”  This  was 
his  frank  statement  of  opinion  at  a  time  when  the  bar  of  New  York  was 
slipping  to  a  low  standard.  Fortunately,  the  Association  of  the  Bar,  of 
which  he  was  one  of  the  founders  a  few  years  later,  exercised  a  strong  influ¬ 
ence  upon  the  lawyers  of  the  city,  and  discredited  those  who  had  fallen  into 
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James  C.  van  Siclen  being  elected.  David  F.  Manning  was 
elected  in  1912,  James  C.  Cropsey  in  1915;  and  several  were 
reelected  in  the  next  few  years.  The  complete  list  of  Supreme 
Court  justices  is  given  in  Footnote  No.  1.  The  bench  still  has 
a  strength  of  twenty,  the  last  justice  to  be  elected  being  Ed¬ 
ward  Riegelmann  in  1924.  He  had  been  borough  president 
since  1917. 

On  the  walls  of  the  various  courtrooms  of  Brooklyn  hang 
many  oil  paintings  of  deceased  jurists  of  the  district.  Among 
the  portraits  of  Supreme  Court  justices  are  those  of  John  W. 
Brown,  1850-65;  Joseph  F.  Barnard,  1864-93;  James  Emot, 
1856-63;  Calvin  E.  Pratt,  1870-96;  Abraham  B.  Tappen,  1868- 
75;  Jasper  W.  Gilbert,  1866-1882;  Wilmot  M.  Smith,  1896- 
1906;  Selah  B.  Strong,  1847-49  and  1851-60.  There  are  others 
of  later  presentation.  One  of  the  portraits  is  of  Erastus 
Cooke,  who  was  appointed  by  Governor  Cornell  for  one  year, 
1880,  to  the  Supreme  Court;  another  is  of  William  D.  Dickey, 
1896-1909.  George  H.  Reynolds,  who  was  City  Court  judge 

the  ways  of  a  corrupt  municipal  group.  For  seventy  years  Dr.  Silliman, 
who  lived  in  Brooklyn,  was  a  lawyer.  He  died  in  1900. 

Benjamin  F.  Tracy,  who  was  one  of  the  candidates  for  election  as  the 
first  mayor  of  Greater  New  York,  in  1897,  was  then  almost  at  the  end  of  a 
distinguished  career.  He  was  born  in  Owego,  Tioga  County,  N.  Y.,  April 
16,  1830,  was  educated  in  Owego  Academy,  and  studied  law  in  the  office  of 
Nathaniel  W.  Davis,  of  that  place.  At  Owego  he  was  admitted  to  the  bar 
in  1851.  Two  years  later  he  became  District  Attorney  of  Tioga  County.  In 
1861  he  was  elected  to  the  State  Assembly.  The  Governor  gave  him  a  mili¬ 
tary  commission,  and  he  raised  two  regiments  of  volunteers.  He  was 
appointed  colonel  of  the  109th,  and  eventually  reached  the  front.  He  dis¬ 
tinguished  himself  at  the  Battle  of  the  Wilderness,  and  was  eventually 
brevetted  Brigadier  General,  “for  bravery  in  the  field.”  In  1866  he  became 
United  States  Attorney  for  the  Eastern  District  of  New  York,  succeeding 
Benjamin  D.  Silliman.  From  1873  to  1881  he  was  in  private  practice  in 
Brooklyn.  In  1881  he  became  an  Associate  Judge  of  the  Court  of  Appeals. 
He  accepted  appointment  as  Secretary  of  the  Navy,  in  1889,  under  President 
Harrison.  At  the  end  of  his  term  he  returned  to  New  York  and  began  to 
practice  again.  He  died  August  6,  1915. 

William  J.  Gaynor,  who  became  mayor  of  New  York  in  1910,  was  born 
at  Whitestown,  Oneida  County,  New  York,  in  1851.  He  was  educated  in 
Whitestown  and  in  Boston,  and  in  1873  came  to  Brooklyn  to  study  law, 
meanwhile  working  on  Brooklyn  and  New  York  newspapers.  In  1875  he 
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from  1861  to  1886,  and  again  from  1873  to  1886,  is  honored  in 
this  way.  Other  portraits  are  of  City  Court  Judges  Alexander 
McCue  and  George  Thompson.  Joseph  Neilson,  who  presided 
in  City  Court  during  the  most  notable  trial  of  Brooklyn  his¬ 
tory — the  Beecher  case  in  187414 — is  among  those  whose 
memory  is  preserved.  Nathaniel  H.  Clement,  who  went  from 
the  City  Court  to  the  Supreme  Court  bench  in  1896,  and  was 
an  esteemed  jurist,  is  also  among  those  portrayed.  A  unique 
distinction  was  that  conferred  upon  Grenville  T.  Jenks,  father 
of  Justice  Almet  F.  Jenks;  in  the  courtrooms  were  hung  only 
portraits  of  eminent  judges,  but  an  exception  was  made  in  the 
case  of  Mr.  Jenks,  who  was  one  of  the  most  capable  lawyers  of 
his  day.  Another  portrait  is  that  of  John  A.  Lott,  who  was  a 
judge  of  the  Court  of  Common  Pleas  1838-43,  a  Supreme 
Court  justice  from  1858  to  1862,  and  an  associate  judge  of  the 
Court  of  Appeals  from  1869  to  1875.  He  was  a  man  of  def¬ 
inite  convictions ;  was  ultra-conservative,  and  viewed  all  inno¬ 
vations  as  of  little  value.  He  was  very  much  opposed  to  the 

was  admitted  to  the  bar,  and  soon  came  into  notice,  in  important  cases,  and 
as  a  writer  on  legal  subjects.  He  also  came  into  notice,  nationally,  for  his 
work  in  breaking  up  rings  within  the  Democratic  party,  and  by  his  action  in 
securing  the  conviction  of  John  Y.  McKane  for  election  frauds.  In  1893 
he  became  a  Justice  of  the  Supreme  Court,  being  elected  for  a  full  term  of 
fourteen  years.  In  1907  he  was  reelected,  for  another  full  term,  but  resigned 
in  1909  to  become  mayor  of  New  York.  Twice  he  declined  nomination  for 
Governor,  and  also  for  Judge  of  the  Court  of  Appeals.  Once  he  narrowly 
escaped  assassination  while  mayor.  He  died  September  10,  1913. 

Isaac  Simrtwood  Catlin,  born  in  Oswego,  New  York,  July  8,  1835; 
educated  in  Oswego  and  Geneva;  removed  to  New  York  City  in  1856  and 
studied  law  with  Joshua  Coit,  and  was  admitted  to  bar  in  1857.  Returned 
to  Oswego  and  became  a  law  partner  of  Benjamin  F.  Tracy.  Was  mayor 
of  Oswego  in  i860,  and  on  April  17,  1861,  enrolled  a  company  for  war  serv¬ 
ice,  said  to  have  been  the  first  company  enrolled.  Certainly  it  was  one  of 
the  first.  He  took  it  into  battle  at  Big  Bethel.  In  1862  he  assisted  Colonel 
Tracy  in  organizing  the  two  New  York  regiments.  Catlin  was  several 
times  wounded  during  the  years  of  war,  and  lost  his  right  leg.  When  mus¬ 
tered  out  in  July,  1865,  he  had  the  rank  of  Brevet  Major-General.  He 
resumed  professional  association  with  General  Tracy,  in  Brooklyn.  He 
was  District  Attorney  of  Kings  County  for  two  terms,  and  declined  nom¬ 
ination  as  surrogate,  and  he  persistently  declined  political  preferment. 

Thomas  G.  Shearman,  an  Englishman,  came  to  New  York  when  nine 
years  old.  In  1859  he  became  a  lawyer,  admitted  then  to  the  bar  of 
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new  Code  of  Procedure,  as  the  unfortunate  lawyer  who  first 
drew  his  attention  to  the  code  discovered.  “Do  you  mean  to 
say  that  that  is  the  law,  sir?”  interrupted  Justice  Lott  testily. 
“I  do,  your  Honor,”  replied  the  lawyer,  with  assurance,  add¬ 
ing:  “it  is  right  here  in  the  code.”  “I  don’t  care,”  retorted 
Justice  Lott,  “It  has  no  business  in  the  code;  ’tain’t  law.” 

The  municipal  courts  of  Brooklyn  have  had  interesting  his¬ 
tory,  and  many  of  the  judges  of  the  city  court  are  listed  among 
Kings  County’s  most  capable  jurists.  The  municipal  Court  of 
the  village  of  Brooklyn  was  retained  in  the  city  organized  by 
the  Act  of  April  3,  1827.  Until  1850  the  corporation  of  Brook¬ 
lyn  continued  under  these  laws,  but  under  the  charter  of 
1846  the  Legislature  defined  the  boundaries  and  civil  divisions 
of  the  city,  established  the  municipal  form  of  government. 
This  included  provision  for  the  establishment  of  civil  and 
criminal  courts.  The  city  court  of  Brooklyn  became  a  court  of 
record,  and  a  city  judge  was  elected  in  May,  1850,  for  a  term 
of  six  years.  After  1870  the  City  Court  had  three  judges.  Its 

Kings  County.  While  still  a  law  student,  however,  he  had  given  good 
promise,  for,  with  John  L.  Tillinghast,  he  had  written  a  treatise  on  “Prac¬ 
tice.”  It  was  known  as  “Tillinghast’s  and  Shearman’s  Practice,”  Mr.  Shear¬ 
man  writing  the  whole  of  the  second  volume.  In  1859  he  collaborated  with 
A.  A.  Redfield  in  a  treatise  on  the  “Law  of  Negligence.”  During  Civil  War 
years  he  was  very  busy  in  law  practice,  and  in  1868  became  a  partner  of 
David  Dudley  Field.  In  1873  the  firm  of  Shearman  and  Sterling  was 
formed;  they  became  the  attorneys  of  record  in  the  Tilton-Beecher  case, 
Mr.  Shearman  defending  Henry  Ward  Beecher.  Mr.  Shearman  was  attor¬ 
ney  for  Jay  Gould  in  the  years  following  the  Panic  of  1873,  and  was  able  to 
extricate  the  great  financier  from  innumerable  cases  arising  out  of  that 
collapse.  He  died  September  29,  1900. 

John  K.  Porter,  who  was  one  of  the  counsel  engaged  by  Shearman  in  the 
Beecher  case,  was  one  of  the  most  distinguished  lawyers  of  his  time.  He 
was  born  at  Waterford,  New  York,  January  13,  1819,  and  died  in  that  place 
April  11,  1892.  He  graduated  from  Union  College  in  1837  and  studied  law 
in  Waterford.  An  address  he  delivered  at  the  Whig  National  Convention 
at  Baltimore  in  1844  “awakened  much  enthusiasm,”  and  the  young  lawyer 
might  have  gone  far  in  political  life;  but  he  preferred  the  paths  of  legal 
practice,  and  he  trod  them  for  the  greater  part  of  his  life.  He  was  a  dele¬ 
gate  to  the  Constitutional  Convention  in  1846;  practiced  in  Albany  for  many 
years  from  1848,  when  he  formed  law  partnership  with  Deodatus  Wright. 
He  distinguished  himself  in  the  Parish  will  case  before  the  Court  of 
Appeals  in  1862,  and  in  a  legal-tender  case  in  the  next  year.  In  1864  he  was 
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last  three  judges,  Van  Wyck,  Osborne  and  Clement  were 
transferred  to  the  Supreme  Court  in  1896,  as  above  stated. 
Chief  City  Judge  George  W.  Reynolds  was  succeeded  in  1866 
by  Judge  George  Thompson,  but  six  years  later  was  again 
on  the  City  Court  bench,  this  time  elected  for  a  term  of  four¬ 
teen  years.  The  City  Court  at  that  time  was  composed  of 
Joseph  Neilson,  chief  judge;  George  G.  Reynolds  and  Alex¬ 
ander  McCue,  judges.  Upon  the  retirement  of  Judge  Neilson, 
for  age,  Nathaniel  H.  Clement  was  elected;  and  when  Judge 
McCue’s  term  expired  in  1884,  Augustus  van  Wyck  took  his 
place.  The  City  Court  of  Brooklyn  was  to  Brooklyn  what 
the  historic  Court  of  Common  Pleas  and  the  Superior  Court 
were  to  New  York  City;  the  story  of  the  City  Court  is  to  all 
intents  a  history  of  the  Kings  County  Bar  of  its  time,  for 
before  it  came,  to  plead  important  causes,  the  most  brilliant 
lawyers  of  the  metropolitan  area,  the  most  famous  advocates 
of  New  York  and  Brooklyn.  Among  them,  naming  only  a 
few,  were  Philip  S.  Crooke,  John  C.  de  Witt,  Abraham  H. 

appointed  by  Governor  Fenton  to  the  bench  of  the  Court  of  Appeals  to 
succeed  Judge  Selden,  and  was  later  elected  for  a  full  term.  However,  in 
1868,  he  resigned,  and  resumed  private  practice,  removing  at  that  time 
to  New  York  City.  Besides  the  Tilton-Beecher  case,  he  took  leading  part 
in  the  case  of  the  United  States  vs.  Guiteau,  for  the  murder  of  President 
Garfield. 

Joseph  Nielson ,  who  was  Chief  Judge  of  the  Brooklyn  City  Court  and 
presided  at  the  Tilton-Beecher  trial,  was  born  at  Argyle,  New  York,  April 
15,  1815.  He  was  a  forceful  writer.  “His  charge  to  the  jury  in  the  Beecher 
trial  was  remarkable  for  its  logic  and  clearness,  and  from  the  fact  that  not 
one  exception  to  it  was  taken  by  counsel  on  either  side.” 

Martin  Jerome  Keogh ,  who  served  on  the  benches  of  the  Supreme 
Court  in  both  the  Second  and  Ninth  Judicial  Districts,  was  born  in  Ireland 
in  1855,  graduated  in  law  at  New  York  University  in  1875,  was  admitted  to 
the  bar  in  New  York  in  that  year,  and  practiced  in  the  metropolitan  district 
from  then  until  1895,  when  he  was  elected  to  the  Supreme  Court  bench,  Sec¬ 
ond  District.  He  took  his  seat  on  January  1,  1907,  in  the  Ninth  Judicial 
District,  and  was  reelected  in  1909  for  a  further  term.  He  retired  from  the 
bench  December  31,  1922.  Justice  Keogh  was  a  Presidential  elector  in  1886. 

William  Donaldson  Dickey  was  born  in  Newburgh,  New  York,  January 
11,  1845.  He  took  the  law  course  at  the  Albany  Law  School.  He  served  in 
army  during  Civil  War,  rising  to  colonel,  and  for  “gallant  and  meritorious 
services”  was  awarded  the  Congressional  Medal  of  Honor.  He  practiced 
law  until  1896,  when  he  became  a  Justice  of  the  Supreme  Court,  Second 
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Dailey,  Nathaniel  F.  Waring,  Thomas  E.  Pearsall,  Elihu  Root, 
Benjamin  F.  Tracy,  General  Isaac  S.  Catlin,  Samuel  D. 
Morris,  William  M.  Evarts.  The  first  clerk  of  the  City  Court 
was  Stephen  J.  Colahan ;  the  last  was  John  P.  Hudson. 

If  legislation  passed  in  the  1924-25  session  should  be  ap¬ 
proved  by  the  people  in  November,  1925,  a  City  Court  will 
again  function  in  Brooklyn,  taking  over  the  civil  jurisdiction 
of  the  Kings  County  Court.  The  subject  is  referred  to  in 
Chapter  XLI,  First  Judicial  District.  In  that  chapter  also 
is  further  information  regarding  the  inferior  local  courts  of 
Greater  New  York. 

The  Surrogate’s  Court  of  Kings  County  has  interesting 
history.  The  first  Surrogate,  Johannes  E.  Lott,  spread  upon 
Book  I  of  Wills,  page  1,  in  his  own  handwriting  the  record 
of  the  first  will  presented.  It  was  that  of  Joost  W.  WyckofT, 
of  the  town  of  Flatlands.  It  was  dated  May  16,  1787,  on 
which  date  it  was  admitted  to  probate  before  Surrogate  Lott, 
at  his  Flatbush  office.  Surrogates  no  longer  record  wills  in 

Judicial  Department,  and  served  until  December  31,  1909.  He  was  a  member 
of  the  Constitutional  Convention  in  1894. 

Garret  James  Garretson  was  born  at  Newtown,  New  York,  July  16, 
1847,  and  was  educated  at  Flushing  Institute.  He  was  admitted  to  the  bar 
in  1869.  He  was  Surrogate  in  1880,  County  Judge  1885-96,  and  Justice  of  the 
Supreme  Court  1896-1910,  and  was  reelected  in  1910,  and  retired  December 
31,  1917,  on  reaching  the  age  limit.  He  died  July  9,  1922. 

Michael  Henry  Hirschberg  was  born  in  Newburgh,  New  York,  April  12, 
1847;  graduated  Newburgh  Academy,  1862;  read  law  in  private  office; 
was  admitted  to  bar  in  1868;  was  Special  County  Judge  of  Orange  County 
in  1875;  District  Attorney  for  three  terms,  was  delegate  to  Constitutional 
Convention,  1894;  and  was  elected  a  Justice  of  the  Supreme  Court,  Second 
Judicial  District,  in  1896.  He  was  designated  to  the  Appellate  bench  by 
Governor  Roosevelt  in  1900,  and  was  appointed  Presiding  Justice,  Second 
Department,  by  Governor  Odell  in  1904.  He  served  as  such  until  1910,  but 
was  transferred  to  the  Ninth  Judicial  District,  of  the  Second  Judicial 
Department,  in  1907,  and  retired  on  December  31,  1917,  on  reaching  the 
age  limit. 

Josiah  Taylor  Mar  can  was  born  in  Maine,  Broome  County,  New  York, 
April  30,  1842.  He  graduated  at  State  Normal  School,  Albany,  in  1862; 
was  admitted  to  bar  in  1866,  and  from  1867  to  1899  he  practiced  law  in 
Brooklyn.  He  was  District  Attorney  of  Kings  County  in  1897,  and  became  a 
Justice  of  the  Supreme  Court  on  January  1,  1899.  He  reached  the  age  limit 
in  1912.  He  died  February  8,  1922. 
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their  own  handwriting,  though  it  was  not  until  1908  that  the 
typewriter  displaced  pen  and  ink  for  these  important  record¬ 
ings.  Much  more  than  100,000  wills  have  been  probated  in 
the  Surrogate’s  Court  of  Kings  County,  during  the  one  hun¬ 
dred  and  thirty-eight  years  of  its  existence. 

Many  changes  have  taken  place  in  the  business  methods 
of  this  court  during  the  last  thirty-five  years.  In  1889  the 
court  occupied  the  easterly  side  of  the  lower  floor  of  the  Hall 
of  Records.  The  surrogate’s  bench  faced  the  westerly  side, 
making  discernment  of  faces  difficult  in  glaring  sunlight. 
Improvement  came  under  Surrogate  Abbott,  who  moved  the 
bench  to  the  southerly  end  of  the  room.  The  business  offices 
of  the  court  were  quite  inadequate  at  that  time,  and  the  em¬ 
barrassment  of  officials  in  transacting  business  increased  until 
in  1902,  the  building  was  extended  to  Livingston  Street.  The 
enlargement  brought  rearrangement  of  quarters,  and  the  Sur¬ 
rogate’s  Court  was  given  the  entire  second  floor.  The  old 
wooden  file  boxes  and  closets  gave  way  to  fireproof  boxes 

Almet  Francis  Jenks  was  born  in  Brooklyn,  May  21,  1853.  After  grad¬ 
uating  from  Yale  in  1875,  he  studied  law  at  Columbia  College  Law  School, 
graduating  in  1877,  in  which  year  he  was  admitted  to  the  bar.  He  was 
Assistant  District -Attorney,  Kings  County,  1884-86;  Corporation  Counsel 
of  Brooklyn,  1886-93;  Judge- Advocate-General  of  New  York.  1891-95; 
member  Constitutional  Convention,  1894;  Assistant  Corporation  Counsel, 
Greater  New  York,  in  charge  of  Brooklyn  office,  1898;  Justice  Supreme 
Court,  Second  Judicial  District,  for  full  term  of  fourteen  years  from  1898, 
and  was  reelected  in  1912  for  further  term.  He  was  appointed  to  Appellate 
Division,  Second  Department,  in  1900,  became  Presiding  Justice  of  it  in  1911, 
and  served  in  that  responsibility  until  1921,  when  he  resigned.  He  died 
September  18,  1924. 

William  Joseph  Kelly  was  born  in  Brooklyn  April  13,  i860.  He  was 
educated  in  Brooklyn  schools ;  was  admitted  to  the  bar  in  1881,  and  prac¬ 
ticed  in  New  York  and  Brooklyn  until  1903,  when  he  was  elected  to  the 
bench  of  the  Supreme  Court,  Second  Judicial  District.  He  was  reelected 
in  1917,  and  in  1919  became  Presiding  Justice  of  the  Second  Judicial  Depart¬ 
ment,  Appellate  Division. 

Joseph  Arthur  Burr,  also  a  native  of  Brooklyn,  born  September  11, 
1850,  was  educated  at  Yale  and  Columbia,  graduating  from  Columbia  Law 
School  in  1873.  He  began  to  practice  law  in  Brooklyn  in  1874.  Twenty-two 
years  later,  in  1896,  he  became  Corporation  Counsel.  In  1904  he  was 
elected  Justice  of  the  Supreme  Court,  Second  Judicial  District,  and  was 
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and  cabinets,  and  the  difficulties  of  filing,  indexing,  accessi¬ 
bility  and  preservation  were  reduced  to  the  minimum.  The 
longest  will  contest  recorded  in  Kings  County  was  concern¬ 
ing  the  will  of  James  Stewart;  it  began  on  November  i,  1888; 
was  closed  on  September  12,  1889;  the  record  contained  2,430 
printed  pages,  in  four  quarto  volumes ;  and  more  than  one 
hundred  witnesses  were  examined,  many  several  times  re¬ 
called.  The  extent  of  the  work  of  the  Surrogate’s  Court  may 
be  gauged  by  the  following  statistics :  During  the  year  ended 
December  31,  1894,  15,156  folios  of  testimony  were  taken;  in 
the  year  ended  December  31,  1910,  14,966  folios  were  taken; 
and  the  yearly  average  over  the  seventeen  years  period  was 
13,070  folios.  The  increase  since  has  been  proportionate  with 
the  growth  of  the  city.  The  present  surrogate  is  George  A. 
Wingate,  who  was  elected  in  1919  for  a  term  of  six  years. 
If  the  judiciary  bill  of  1925  should  be  approved  by  the  people, 
however,  the  surrogates  of  the  counties  of  Bronx,  Kings  and 
Queens,  as  well  as  New  York,  will  be  elected  for  a  term  of 

designated  to  Appellate  Division,  Second  Department,  in  1908.  He  died 
April  18,  1915. 

Joseph  Aspinall,  who  was  elected  a  Justice  of  the  Supreme  Court,  Sec¬ 
ond  Judicial  District,  in  1906,  for  fourteen  years  from  January  1,  1907, 
graduated  from  Columbia  Law  School  in  1875.  He  was  member  of  Assem¬ 
bly,  1888-89;  of  State  Senate,  1892-93,  and  County  Judge  of  Kings  County, 
1896-97. 

Frederick  Evan  Crane,  a  graduate  of  Columbia  Law  School,  was  admit¬ 
ted  to  the  bar  in  1889,  in  which  year  he  graduated.  He  practiced  in  Brook¬ 
lyn  until  1901;  was  County  Judge,  Kings  County,  1901-06,  and  was  a  Justice 
of  the  Supreme  Court,  Second  District,  1907-17.  In  1917  he  was  promoted 
to  the  Court  of  Appeals,  being  designated  by  the  Governor  on  January  16, 
1917,  in  place  of  Frank  H.  Hiscock,  who  became  Chief  Judge.  Judge  Crane 
was  elected  for  full  term  in  1920  as  an  Associate  Judge. 

Edward  Beers  Thomas  was  born  in  Cortland,  New  York,  August  4, 
1848.  Educated  at  Yale,  class  of  1870,  he  was  admitted  to  bar  in  that  year. 
He  was  State  Senator,  1881-85;  removed  from  Norwich  to  Brooklyn  in 
1885;  was  United  States  District  Judge,  Eastern  District  of  New  York, 
1898-1906;  Justice  of  Supreme  Court  of  New  York,  Second  District,  from 
1907  to  December  31,  1918,  when  he  reached  the  age  limit. 

Townsend  Scuddcr  was  born  at  Northport,  Suffolk  County,  New  York, 
July  26,  1865;  graduated  in  law  from  Columbia  in  1888;  was  Counsel  of 
Queens  County,  1896-1900;  Member  of  Congress,  1889-1901,  and  1903-05; 
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fourteen  years.  Section  13  of  said  bill  has  a  paragraph  which 
reads :  “The  Legislature  may  provide  for  the  election  of  an 
additional  surrogate  in  any  county  having  a  population  of 
more  than  one  million.”  Kings  and  New  York  are  the  only 
counties  that  come  into  this  category. 

Queens  County. 

Queens  County,  one  of  the  original  twelve  county  divisions 
organized  on  November  1,  1683,  had  an  original  area  of 
250,000  acres,  or  396  square  miles.  Its  area  in  1920  was  105 
square  miles.  As  originally  subdivided,  Queens  County  had 
five  townships:  Newtown,  Flushing,  Jamaica,  Hempstead  and 
Oyster  Bay.  North  Hempstead  was  separated  from  Hemp¬ 
stead  in  1784,  and  these  two  townships,  with  Oyster  Bay, 
were  taken  away  from  Queens  in  1899  to  create  Nassau 
County.  Newtown  included  all  of  the  present  Long  Island 
City,  as  well  as  the  Second  Ward  of  Queens  Borough,  and  in 

and  was  elected  in  November,  1906,  to  bench  of  Supreme  Court,  Second 
Judicial  District,  for  term  that  expired  in  1920. 

Lester  Williams  Clark  was  born  in  Brookline,  Massachusetts,  January 
22,  1854;  graduated  at  Harvard  in  1875;  and  in  law  at  Columbia  in  1878. 
Admitted  to  bar  in  1878,  and  practiced  in  New  York  until  1907,  when  he 
became  Supreme  Court  Justice,  Second  District,  and  served  until  December 
31,  1920.  He  died  September  22,  1922. 

William  John  Carr,  born  in  Brooklyn,  October  10,  1862 ;  admitted 
to  bar  in  1884,  and  practiced  at  Brooklyn ;  became  an  authority  on  corpo¬ 
ration  law.  Was  Clerk  of  Supreme  Court,  Kings  County,  1891;  Commis¬ 
sioner,  U.  S.  Circuit  Court,  Brooklyn,  1895  ’>  Assistant  Corporation  Counsel 
of  New  York,  1898,  and  Justice  of  the  Supreme  Court,  Second  Judicial 
District,  in  1907.  He  was  designated  to  the  Appellate  Division,  Supreme 
Court,  Second  Department,  in  1910.  He  died  August  5,  1917. 

Luke  D.  Stapleton,  born  at  Brooklyn,  December  11,  1869,  was  student  at 
New  York  University  Law  School  in  1891 ;  was  First  Assistant  Corporation 
Counsel,  City  of  New  York,  1898-1901.  He  was  appointed  to  Supreme 
Court,  by  Governor  Hughes,  on  March  10,  1908,  and  was  elected  in  Novem¬ 
ber  of  same  for  full  term  of  fourteen  years.  He  was  designated  to  the 
Appellate  Division,  Second  Department,  in  1914*  Resigned  from  the 
Supreme  Court  in  1917  and  resumed  practice.  He  died  February  12,  1923. 

Harrington  Putnam  was  born  in  Shrewsbury,  Massachusetts,  June  29, 
1851,  scion  of  an  illustrious  family.  He  graduated  from  Columbia  Law 
School  in  1876;  was  admitted  to  bar  in  same  year,  and  practiced  in  New 
York  and  Brooklyn.  He  was  appointed  to  the  Supreme  Court  bench,  Second 
District,  in  1909,  and  was  elected  in  1910,  and  was  twice  designated  to  the 
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1683  its  population  was  ninety  families.  The  other  townships 
were  those  that  constituted  the  north  riding  of  Yorkshire. 

During  the  period  of  the  North  Riding  (1665-1683)  courts 
were  held  at  Jamaica.  In  January,  1666,  the  Sessions  House 
and  prison  was  built  in  Jamaica,  the  people  of  that  village 
agreeing  to  keep  it  in  good  repair  if  they  might  have  the  use 
of  it  on  Sundays  for  religious  meetings.  This  county  building 
served  the  North  Riding,  and  the  subsequent  Queens  County 
until  1710,  before  it  had  reached  such  a  state  of  dilapidation 
that  the  supervisors  deemed  it  better  to  build  anew  than  to 
repair  it.  They  were  authorized  to  sell  the  old  building  and 
purchase  a  new  one.  However,  no  action  seems  to  have  been 
taken,  for  as  late  as  1724  “the  Assembly  passed  an  act  author¬ 
izing  the  justices  to  repair,  furnish  and  complete  the  build¬ 
ings  as  they  stood.”  The  prison  was  no  longer  secure ;  in 
1738  two  prisoners  “broke  jail,”  and  thereafter  such  occur¬ 
rences  were  not  infrequent.  During  the  Revolution  the  old 

Appellate  Division,  Second  Department,  before  he  reached  the  age  limit  at 
the  end  of  1921. 

Isaac  M.  Kapper  was  born  in  New  York  in  1864.  He  practiced  law  in 
Brooklyn,  and  in  1910  was  elected  to  Supreme  Court  bench.  Second  District, 
for  full  term  of  fourteen  years.  He  is  still  serving,  having  been  reelected. 
He  was  designated  to  the  Appellate  Division,  Second  Department,  in  1923. 

Abel  Edward  Blackmar  was  born  at  Newark,  New  York,  August  21, 
1852.  He  studied  at  Hamilton  and  Columbia  Colleges,  graduating  in  law 
from  the  latter  in  1878.  Practiced  in  New  York  until  1908,  when  he  was 
elected  to  bench  of  Supreme  Court,  Second  District,  for  term  that  expired 
1922.  He  was  designated  to  Appellate  Division,  Second  Department,  in  1918, 
and  was  Presiding  Justice  in  1921  and  1922.  He  reached  the  retiring  age 
in  1922. 

James  C.  Cropsey  was  Counsel  to  Brooklyn  Police  Department  under 
administration  of  Mayor  Schieren ;  became  Commissioner  of  Police  of  New 
York,  in  1910,  and  in  1916  was  elected  to  Supreme  Court  bench.  Second 
Judicial  District,  for  fourteen  years. 

Norman  Staunton  Dike  was  born  in  Brooklyn  and  graduated  from 
Brown  University  and  in  law  from  Columbia.  He  was  Judge- Advocate- 
General  of  New  York  in  1894,  and  was  prominent  with  Mr.  Gaynor,  in 
the  action  against  McKane.  He  was  Sheriff  of  Kings  County  in  1903; 
became  County  Judge  in  1906,  by  appointment,  and  for  six  years,  by  elec¬ 
tion,  in  1917.  In  1919  he  was  elected  to  the  Supreme  Court  bench,  Second 
Judicial  District,  and  his  term  expires  in  1934. 

The  names  and  dates  of  appointment  or  election  of  the  other  justices  of 
the  Supreme  Court  are  given  in  Note  1. 
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court  house  was  torn  down  by  British  soldiers,  who  needed 
the  lumber  for  the  construction  of  barracks  and  huts  for  the 
soldiers  who  were  stationed  in  and  near  Jamaica. 

Military  courts  and  prisons  were  the  vogue  during  the 
Revolutionary  period,  and  for  some  time  after  peace  was 
declared  prisoners  had  to  be  guarded  by  militia  units  until 
they  could  be  sent  to  New  York  for  incarceration  in  a  secure 
prison.  In  1784  the  old  Presbyterian  Church  in  Jamaica  was 
used  as  a  court  house,  and  in  that  consecrated  building  two 
robbers  were  tried  and  sentenced  to  be  hanged. 

In  1784  a  movement  to  bring  about  the  erection  of  a  court 
house  and  jail  on  Hempstead  Plains  was  initiated.  The  oppo¬ 
sition  by  Jamaica  villagers,  however,  was  strong.  Neverthe¬ 
less,  on  March  3,  1785,  the  Legislature  decided  in  favor  of  the 
former,  and  authorized  the  erection  of  court  house  and  jail 
upon  a  site  in  the  geographical  centre  of  the  county,  or  “within 
a  mile  of  the  Windmill  Pond,  at  or  near  the  house  of  Ben¬ 
jamin  Cheeseman  near  the  south  bounds  of  North  Hemp- 

14.  The  most  notable  trial  in  Brooklyn  and  one  of  the  most  conspicuous 
in  the  United  States,  was  that  of  Theodore  Tilton  against  Henry  Ward 
Beecher  for  $100,000  damages  for  the  alleged  alienation  of  his  wife’s  affec¬ 
tions.  Hints  of  a  great  scandal  had  appeared  in  a  Wall  Street  paper,  and 
finally  the  open  charge  was  made  of  improper  relations  between  Mrs.  Tilton 
and  the  greatest  preacher  of  the  nineteenth  century.  The  charge  was  care¬ 
fully  examined  by  an  investigating  committee  of  Plymouth  Church,  whose 
report,  exonerating  their  pastor,  was  unanimously  adopted  by  the  church 
members.  A  Congregational  Council  was  then  called  to  meet  in  Brooklyn, 
the  largest  and  most  distinguished  in  the  annals  of  Congregationalism.  Its 
Moderator  was  the  Rev.  Leonard  W.  Bacon ;  and,  after  an  exhaustive 
examination,  the  Council  declared  its  unanimous  belief  in  the  falsity  of  the 
accusation  and  declined  to  withdraw  the  right  hand  of  fellowship.  Undis¬ 
mayed  by  these  manifestations  the  support  for  the  accused,  Tilton  deter¬ 
mined  to  try  conclusions  by  an  action  at  law,  and  selected  the  City  (not  the 
Supreme)  Court  for  the  theatre  of  action.  The  suit  opened  by  the  service 
of  summons  and  complaint  about  August  17,  1874,  and  the  answer  was  veri¬ 
fied  about  ten  days  later.  Then  followed  an  application  for  a  bill  of  par¬ 
ticulars,  which  was  denied  by  the  Special  Term.  An  appeal  was  taken  to 
the  General  Term  of  the  City  Court,  which  sustained  the  decision.  The 
defendant  then  appealed  to  the  Court  of  Appeals,  which  affirmed  the  action 
of  the  City  Court.  A  second  application  was  sustained  by  the  Special  Term, 
but  the  order  was  reversed  by  the  General  Term,  and  the  defendant’s  appeal 
to  the  Court  of  Appeals  from  this  decision  was  denied.  This  consumed 
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stead.”  Meanwhile,  it  was  ordered  that  the  court  sessions 
should  be  held  at  Jamaica.  The  county  building  was  erected 
and  the  jail  occupied  in  1787,  Queens  County  prisoners  in  that 
year  being  transferred  from  the  New  York  City  jail. 

The  first  capital  case  tried  in  the  new  court  house  was  that 
before  Judge  Robert  Yates,  of  the  Supreme  Court,  in  Febru¬ 
ary,  1790,  when  two  negresses,  slaves,  were  convicted  of  arson 
and  sentenced  to  be  hanged  on  Friday,  October  15,  ‘‘at  some 
public  place  in  the  neighborhood  of  the  court  house.”  On 
June  11,  1791,  Johan  Hallett,  the  sheriff,  “was  paid  eleven 
pounds  and  eight  shillings  for  executing  a  wench,  Nelly,  and 
whipping  sundry  persons.”  Capital  punishment  was  the 
penalty  for  many  crimes  that  would  now  be  among  lesser 
offenses.  On  October  13,  1740,  Richard  Combs  was  hanged 
for  burglary ;  the  same  fate  for  a  like  offense  befell  William 
Guthrie  and  Joseph  Alexander  on  November  2,  1784.  All 
were  hanged  at  Jamaica.  Nellie,  a  slave,  was  hanged  on  Oc- 

several  weeks,  and  public  opinion,  which  was  largely  on  the  side  of  Mr. 
Beecher,  was  weakened  by  what  seemed  to  be  dilatory  tactics.  Both  sides 
were  represented  by  most  distinguished  counsel.  On  behalf  of  Mr.  Tilton 
were  arrayed  William  A.  Beach,  a  recent  recruit  from  the  Troy  bar;  Wil¬ 
liam  Fullerton,  ex-Judge  Roger  E.  Pryor,  Samuel  D.  Morris,  and  Thomas 
E.  Pearsall,  the  firm  of  Morris  &  Pearsall  acting  as  the  plaintiff’s  attorney. 
Representing  Mr.  Beecher  were  Thomas  G.  Shearman  and  John  W.  Ster¬ 
ling,  the  firm  of  Shearman  and  Sterling  acting  as  defendant’s  attorneys,  with 
William  M.  Evarts,  afterwards  United  States  Senator;  John  K.  Porter,  an 
ex-judge;  Austin  Abbott,  brother  of  Lyman  Abbott,  Mr.  Beecher’s  suc¬ 
cessor  as  pastor  of  Plymouth  Church;  Benjamin  F.  Tracy,  afterwards  a 
Judge  of  the  Court  of  Appeals  and  Secretary  of  the  Navy;  and  John  L. 
Hill.  Actively  assisting  these,  though  their  names  do  not  appear  in  the  rec¬ 
ord,  were  Dr.  Rossiter  W.  Raymond  and  Horatio  C.  King,  then  a  young 
attorney.  The  City  Court  was  composed  of  three  judges:  Joseph  Neilson, 
Chief  Judge;  George  G.  Reynolds,  and  Alexander  McCue.  The  calendar 
was  called  by  Judge  McCue,  who  was  expected  to  try  the  case,  but  assigned 
to  it  at  Judge  Neilson’s  request  to  the  latter,  much  to  the  disappointment  of 
the  best-informed  lawyers,  who  regarded  McCue,  by  reason  of  his  younger 
age,  keener  insight  and  quick  action,  as  better  qualified  to  expedite  what 
promised  to  be  a  lengthy  trial,  unless  handled  with  firmness  and  prompt 
decision.  Exceptions  to  this  removal  were  overruled,  and  on  January  5, 
1875,  Attorney  Morris  opened  the  case  for  the  plaintiff.  Several  days  were 
consumed  in  securing  a  jury,  many  men  of  high  standing  in  the  community 
being  summarily  challenged  and  rejected.  The  jury,  as  finally  obtained, 
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tober  15,  1790,  for  setting  afire  the  house  of  Town  Clerk 
Vanderbilt,  which  fire  destroyed  all  of  the  town  records. 

For  those  awaiting  trial,  court  days  were  hardly  times  of 
rejoicing;  but  for  the  general  public  the  ceremonial  that 
usually  attended  the  coming  of  the  Supreme  Court  justice, 
with  all  the  glamour  that  villagers  might  feel  when  in  the 
presence  of  the  famous  lawyers  who  usually  “rode  the  cir¬ 
cuit,’’  was  such  as  to  bring  to  the  county  town  all  who  were 
able  to  come.  It  was  a  gala  day,15  and  no  more  riotous  in 
New  York  State  than  such  court  days,  or  court  weeks,  were  in 
the  more  sedate  Massachusetts.  The  tavern  keepers  profited 
most  by  such  gatherings,  and  at  times  the  hilarity  was  apt  to 
get  beyond  control.  The  unfortunate  pilloried  offenders  and 
those  in  the  stocks  on  such  days  had  to  live  through  it  as  best 
they  could ;  and  whippings  no  doubt  added  to  the  excitements 
that  followed  these  gala  days.  The  last  public  whipping  in 
Queens  County  took  place  in  October,  1810,  it  is  recorded. 

On  January  1,  1898,  the  townships  of  Flushing,  Jamaica. 

consisted  of  Chester  Carpenter,  foreman ;  Griffin  B.  Halstead,  Henry 
Thyer,  George  Hull,  Christopher  Fitter,  Samuel  Flate,  A.  R.  Case,  Edward 
Wheelan,  William  H.  Davis,  John  F.  Taylor,  William  T.  Jeffrey,  and  John 
McMurn. 

Ninety  working  days  were  consumed  in  the  trial,  much  more  time 
being  occupied  in  interminable  discussions  on  the  admission  of  evidence  than 
in  the  taking  of  testimony.  It  was  not  until  July  24,  1875,  that  Judge  Neil- 
son  delivered  his  charge  to  the  jury,  when  the  weary  twelve  men  were  locked 
up  for  deliberation.  Several  days  passed,  the  air  being  filled  with  rumors 
altogether  mere  guesswork — the  jury  being  closely  guarded — but  Judge  Neil- 
son  refused  to  discharge  them  until  further  effort  was  made  to  arrive  at  a 
verdict.  On  July  1st  eleven  of  the  jury  sent  a  signed  letter  to  the  judge, 
saying  it  was  impossible  to  agree,  but  one  juror,  John  F.  Taylor,  urged  a 
further  continuance  of  their  deliberations,  stating  that  he  felt  they  could 
profitably  stay  out  longer.  But  on  July  2  all  the  jury  filed  into  court  and 
stated  that  it  was  impossible  to  reach  a  verdict.  They  stood  nine  for  the 
defendant,  Mr.  Beecher,  and  three  for  the  plaintiff,  Mr.  Tilton.  It  was 
reported  that  at  one  period  of  their  long  confinement,  they  stood  eleven  for 
the  defendant  and  one  for  the  plaintiff.  The  feeling  of  disappointment  in 
the  court  room  was  very  keen  and  unmistakable  that  the  jury  had  not 
promptly  affirmed  the  innocence  of  the  distinguished  divine;  and  Judge 
Neilson  himself,  after  the  disagreement,  expressed  his  unshaken  confidence 
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Newtown  and  Long  Island  City  were  consolidated  with  New 
York  City,  and  became  the  borough  of  Queens;  so  that  tech¬ 
nically  Queens  Borough  is  the  county  seat  of  Queens  County ; 
but  it  may  be  deemed  that  Long  Island  City  is  the  county 
seat.  It  was  made  so  in  1874,  and  the  courts  are  still  held  in 
that  part  of  Queens.  The  Legislature  in  1872  decided  that  the 
new  county  building  for  Queens  County  should  be  erected  in 
Long  Island  City.  The  expenditure  of  $150,000  was  author¬ 
ized,  and  the  supervision  of  the  work  was  vested  in  a  com¬ 
mission  of  seven :  Edward  A.  Lawrence,  Carmen  Cornelius, 
Robert  Burroughs,  Isaac  Coles,  Isaac  H.  Cocks,  George  H. 
Hunder  and  James  Nostrand.  The  site  was  the  square  at  the 
junction  of  Thomson  and  Jackson  avenues.  The  court  house 
erected  was  an  imposing  structure.  It  was  not  possible, 
however,  to  complete  it  without  an  additional  appropriation. 
Altogether,  the  building  cost  was  $276,000.  The  work  was 
not  carried  to  completion  by  the  commissioners  originally 
appointed,  for  when  it  became  known  that  the  first  $150,000 

in  his  innocence  of  the  charge,  stating  to  the  writer  as  the  crowd  was  leav¬ 
ing  the  court  room  that  the  fault  lay  in  the  selection  of  the  jury.  He 
evidently  referred  to  the  attitude  of  one  of  the  jurymen  who,  after  being 
sworn  in  and  the  trial  was  well  under  way,  it  was  discovered,  had  frequently 
characterized  Mr.  Beecher  as  a  sensationalist  and  mountebank.  The  infor¬ 
mation  was  communicated  to  the  defendant’s  counsel,  but  they  deemed  it 
inexpedient  to  interrupt  the  trial.  This  one  man  was  responsible  for  the 
disagreement. 

The  “Eagle,”  which  was,  throughout  the  legal  contest  and  until  his 
death  the  zealous  friend  and  supporter  of  Mr.  Beecher,  made  a  very  full 
report  of  the  proceedings,  which  were  a  leading  feature  of  the  daily  news 
in  all  the  local  papers  throughout  the  six  months.  The  action  was  never 
again  pressed  for  trial.  .  .  .  Tilton,  some  years  after  the  disagreement,  went 
to  Paris,  where  he  resided  in  the  Latin  Quarter,  and  died  their  six  or  eight 
years  ago  (1903  or  1905)- — The  “Brooklyn  Eagle,”  issue  of  October  26, 
1911,  p.  3- 

15.  “On  court  days  there  was  usually  considerable  excitement  about 
the  house  and  grounds.  Farmers  and  others  often  made  a  holiday  of  it. 
Many  resorted  thither  to  transact  business  and  meet  acquaintances.  Stands 
and  booths  for  the  sale  of  oysters,  cake  and  beer,  and  other  refreshments, 
abounded.  Hilarity  went  beyond  due  bounds,  according  to  a  complaint  made 
to  General  Jay,  by  Cadwallader  D.  Colden,  Assistant  Attorney-General 
(January  29,  1799),  wherein  he  says  that  ‘The  court  in  Queens  County  is  at 
all  times  the  least  orderly  of  any  court  I  ever  was  in.  The  entry  of  the 
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had  been  expended  while  the  structure  was  still  not  much 
more  than  half  completed,  the  commissioners  were  displaced 
by  the  supervisors  of  the  county.  Possession  of  the  com¬ 
pleted  building  was  taken  by  county  officials  in  April,  1877. 
The  edifice  was  three  stories  high,  giving  quarters  for  sheriff 
and  supervisors  on  first  floor,  and  courtrooms  on  second  floor. 
In  the  rear  was  the  jail.  In  1903  this  building  was  burned. 

Queens  County  is  one  of  the  most  rapidly-increasing  sec¬ 
tions  of  Greater  New  York.  Between  1920  and  1924  its  popu¬ 
lation  has  increased  more  than  50  per  cent,  according  to  local 
estimates.  Within  a  decade  it  will  probably  reach  the  priv¬ 
ileged  status  now  possessed  only  by  New  York  and  Kings 
counties,  and  have  more  than  a  million  inhabitants.  Its 
growth  at  present  is  so  rapid,  that  it  is  difficult  to  follow  all 
the  changes.  In  at  least  one  department  of  Queens  County, 
however,  there  has  been  little  change  during  the  last  twenty 
years.  County  Judge  Burt  J.  Humphrey,  who  was  first 
elected  in  1903,  still  presides  over  the  Queens  County  Court; 
and  Daniel  Noble  has  presided  over  the  Surrogate’s  Court  for 
twenty-six  years — since  1898. 

At  foot  is  given  the  list  of  county  judges16  of  Queens 
County  since  1691,  when  Thomas  Hicks  became  first  judge  of 

court  house  is  lined  on  court  days  with  the  stalls  of  dram  sellers  and  filled 
with  drunken  people,  so  as  to  be  almost  impassable/  About  1825-27,  when 
the  sheriff  was  prohibited  from  selling  liquors  in  the  courthouse,  he  evaded 
the  law  by  erecting  a  shed  against  the  front  of  the  building,  and  so  sold 
liquors  and  passed  it  through  a  window  into  the  courthouse.” — “History  of 
Queens  County,  New  York,”  1882,  p.  52. 

16.  Judges ,  Queens  County  Courts — Under  the  Dongan  Act  of  1683,  the 
County  of  Queens  came  into  existence,  taking  all  of  the  north  riding  of  the 
shrievalty  of  Yorkshire,  and  Newtown.  Courts  of  Sessions  were  held.  In 
1691,  under  William  and  Mary,  and  a  new  judicial  code,  Courts  of  Common 
Pleas  were  erected.  The  succession  of  Queens  County  judges  of  the  Court  of 
Common  Pleas  and  its  successor,  the  County  Court,  is  as  follows :  Thomas 
Hicks,  1691;  John  Coe,  1699;  Thomas  Willett,  1702;  John  Coe,  1710; 
Thomas  Willett,  1723;  Isaac  Hicks,  1730;  David  Jones,  1734;  Isaac  Hicks, 
1738;  James  Hazzard,  1740;  Thomas  Hicks,  1748;  John  Lloyd,  1784;  Ben¬ 
jamin  Coe,  1793;  John  W.  Seaman,  1806;  Cary  Dunn,  Jr.,  1809;  Effing¬ 
ham  Lawrence,  1818;  James  Lent,  1823;  Singleton  Mitchell,  1829;  Ben- 
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the  Court  of  Common  Pleas.  During  the  provincial  period 
the  Hicks,  Coe  and  Willett  families  provided  many  county 
judges  ;  the  last  first  judge  of  the  Crown  Court  was  Thomas 
Hicks,  who — unless  the  record  is  incomplete — served  in  that 
capacity  from  1748  until  the  end  of  the  English  period,  or 
probably  for  more  than  thirty  years.  With  this  exception  the 
present  incumbent,  Judge  Humphrey  has  served  longer  than 
any  other  county  judge  of  Queens.  The  is  no  exception  in  the 
case  of  Surrogate17  Noble;  no  other  surrogate  of  Queens 
County  has  served  half  as  long  as  he  has.  He  was  district 
attorney18  for  some  years  before  becoming  surrogate. 

Garret  J.  Garretson,  who  was  surrogate  of  Queens  County 
in  1880,  and  county  judge  from  1885  to  1896,  was  elected  to 
the  bench  of  the  Supreme  Court,  Second  Judicial  District,  in 
1896  for  a  full  term,  and  was  reelected  in  1910,  for  another  full 
term,  of  which,  however,  he  could  only  serve  seven  years,  as 


jamin  W.  Strong,  1834;  David  S.  Jones,  1840;  Henry  I.  Hagner,  1843; 
Isaac  E.  Haviland,  1846;  Henry  I.  Hagner,  1847;  William  J.  Cogswell, 
appointed  September  7,  1849,  vice  Hagner,  deceased;  Morris  Fosdick, 
elected  November,  1849;  Elias  J.  Beach,  1857;  John  J.  Armstrong,  1865; 
Garret  J.  Garretson,  1885;  Harrison  S.  Moore,  appointed,  December,  1896, 
vice  Garretson,  resigned;  Burt  J.  Humphrey,  1903. 

1 7.  Surrogates,  Queens  County — John  Bridges,  1721;  John  Messenger, 

1 735 ;  Samuel  Clowes,  Jr.,  1748;  Thomas  Braine,  1754;  Samuel  Clowes, 
1759;  Edward  Dawson,  1767;  Joseph  Robinson,  1784;  David  Eamberson, 
Jr.,  1816;  John  D.  Ditmis,  1820;  John  W.  Seaman,  1821;  Nicholas  Wyck- 
off,  1826;  Henry  I.  Hagner,  1834;  William  J.  Cogswell,  1849;  Morris  Fos¬ 
dick,  1849;  William  H.  Onderdonk,  1865;  James  W.  Covert,  1869;  Alex¬ 
ander  Hagner,  1873;  Garret  J.  Garretson,  appointed  April,  1880,  in  place 
of  Hagner,  deceased;  Charles  de  Kay  Townsend,  elected  November,  1880; 
Augustus  N.  Weller,  1886;  Daniel  Noble,  1898. 

18.  District  Attorneys,  Queens  County — Eliphalet  Wickes,  1818;  Wil¬ 
liam  T.  McCoun,  1821;  Benjamin  F.  Thompson,  1826;  William  H.  Carroll 
(Barroll),  1836;  Alexander  Hadden,  1842;  John  G.  Eamberson,  1847;  Wil¬ 
liam  H.  Onderdonk,  1853;  John  J.  Armstrong,  1859;  Benjamin  W.  Down¬ 
ing,  1865;  John  Fleming,  1883;  Thomas  F.  McGowan,  1886;  John  Flem¬ 
ing,  appointed  August,  1887,  vice  McGowan,  resigned;  John  Fleming,  elected 
November,  1887;  Daniel  Noble,  1893;  William  J.  Youngs,  1896;  George  W. 
Davison,  appointed  1898,  vice  Youngs,  resigned;  John  B.  Merrill,  1899;  ’ 
George  A.  Gregg,  1902;  Ira  G.  Darrin,  1905;  Fred  G.  DeWitt,  1908;  Mat¬ 
thew  J.  Smith,  1911;  Denis  O’Leary,  1914;  Dana  Wallace,  1920;  Richard 
S.  Newcomb,  1923. 
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in  1917  he  would  reach  the  age  limit  of  seventy  years.  He 
was  born  in  Newtown  in  1847.  Two  of  the  present  justices  of 
the  Supreme  Court,  Second  District,  are  residents  of  Jamaica: 
James  C.  van  Siclen  and  Leander  B.  Faber. 

John  Alsop  King,  who  was  Governor  of  New  York, 
1:857-59,  may  be  claimed  by  Queens  County,  and  also  may  be 
included  in  the  legal  records  of  that  county,  for  he  was  a 
lawyer.  He  was  admitted  to  the  bar  before  war  broke  out  in 
1812.  In  that  campaign  he  was  a  cavalry  officer.  After  re¬ 
entering  civil  life  he  farmed  at  Jamaica  for  awhile.  In  1819 
he  was  elected  to  the  Legislature,  and  thereafter  until  his  re¬ 
tirement,  in  old  age,  engaged  mostly  in  public  and  political 
work.  He  died  in  Jamaica  in  1867,  aged  seventy-nine  years. 
Egbert  Benson,  the  first  attorney-general  of  New  York,  is  in 
State  records  as  of  Jamaica.  He  became  Chief  Justice  of  the 
Supreme  Court. 

Suffolk  County. 

Suffolk  County  was  one  of  the  original  twelve  counties 
organized  in  1683.  Southold,  within  its  bounds,  was  the  first 
English  settlement  established  on  Long  Island.  During  the 
Dutch  period  it  was  for  nearly  the  whole  time  almost  inde¬ 
pendent  of  Dutch  authority,  its  affairs  being  largely  in  its  own 
hands.  And  Southold  was  one  of  the  last  to  bow  to  the 
authority  of  the  first  English  Governor,  Nicolls,  and  to  gov¬ 
ernment  by  the  Duke’s  Laws. 

The  settlement  at  Southold  began  in  1639,  it  is  believed. 
In  1640  John  Youngs  led  his  little  band  of  settlers  forth  to 
choose  a  site  for  their  meeting  house,  after  the  customary 
manner  in  New  England.  They  chose  the  corner  of  an  acre 
lot,  whereon  the  founder’s  monument  stands  to-day.  There 
they  raised  a  building  which  was  to  serve  as  church,  school- 
house,  town  house,  court  house — in  fact  for  all  public  purposes. 
It  was  also  fortified,  to  serve  as  a  fort,  in  case  of  attack  by 
Indians.  The  residences  were  probably  built  nearby,  so  that 
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refuge  would  be  taken  quickly  in  the  fortified  house,  in  case 
of  sudden  attack,  this  being  the  general  New  England  plan 
of  defence  adopted  in  outlying  settlements.  And  though  the 
settlement  was  in  New  Netherland,  the  settlers  recognized 
only  the  jurisdiction  of  the  New  Haven  General  Court. 

One  of  the  first  settlers  was  William  Wells,  who,  it  is  said, 
was  a  lawyer.  It  seems  fittings,  therefore,  that  he  should 
have  been  chosen  as  the  first  high  sheriff  of  Yorkshire,  in  1665, 
when  New  Netherland  passed  to  the  English  and  Governor 
Nicolls  organized  Long  Island  and  part  of  the  mainland  near 
New  York  as  the  shrievalty  of  Yorkshire.  Suffolk  County 
was  the  East  Riding. 

Those  of  the  East  Riding  who  attended  the  convention  at 
Hempstead  in  February-March,  1665,  to  consider  the  Duke’s 
Laws  included  delegates  from  Huntington,  Seatalcot,  South¬ 
ampton,  Southold  and  Easthampton.  The  names  are  given  in 
Part  II.  In  1680  Captain  Youngs  was  sheriff  of  Yorkshire, 
and  when  Governor  Dongan  arrived,  became  a  member  of  the 
Governor’s  Council,  which  was  to  all  intents  the  highest  court 
of  the  province.  The  Dongan  Assembly,  in  1683,  divided 
Long  Island  into  three  counties,  of  which  Suffolk  was  one. 
Thereafter,  the  County  Court  of  Sessions  held  its  regular 
terms  alternately  at  Southampton  and  Southold.  In  1684  it 
was  decided  to  erect  a  prison  at  Southold.  The  town  of 
Southold  met  this  requirement  by  building  a  new  meeting 
house,  and  delivering  the  original  church-court  town- 
house  to  the  county  for  use  as  a  jail.  The  second  story  of 
the  Horton  homestead  was  remodelled  as  a  courtroom,  and 
until  1729  court  sessions  continued  to  be  held  in  Southold  and 
Southampton  alternately.  In  1729  a  court  house  was  erected 
at  Riverhead.  It  was  a  small  frame  building,  but  was  in¬ 
tended  to  serve  as  both  court  house  and  jail ;  and  it  was  suffi¬ 
cient  to  justify  the  claim  of  Riverhead  to  be  the  county  seat 
of  Suffolk  County.  A  century  later,  after  another  jail  had 
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been  erected  and  the  court  house  repaired,  the  latter  con¬ 
tinued  to  serve  the  county  until  1854-55,  when  a  new  court 
house  was  erected  on  a  large  plot  of  ground  in  what  was  then 
the  northwestern  suburb  of  Riverhead.  “The  first  court 
house,  after  reconstruction  and  enlargement  is  standing  even 
to  modern  times  in  the  center  of  the  business  portion  of  the 
village,”  stated  one  writer  in  1911.  This  is  surprising,  and 
would  have  been  much  more  surprising  to  Dr.  Dwight,  presi¬ 
dent  of  Yale  College,  who  toured  through  Long  Island  in 
1804.  and  stated  in  his  journal  that  the  Riverhead  court  house 
was  then  “a  poor  decayed  building.”  He  wrote:  “Riverhead 
is  the  shire  town  of  this  country.  The  court  house,  a  poor  de¬ 
cayed  building,  and  a  miserable  hamlet  containing  about  ten 
or  twelve  houses,  stand  near  the  efflux  of  the  river.  From 
this  account  of  the  court  house,  it  will  naturally  be  expected 
that  the  business  of  lawyers  and  sheriffs  is  not  here  in  very 
great  demand,  nor  in  very  high  reputation.  The  suspicion  is 
certainly  well  founded.  The  county  court,  or  Court  of  Com¬ 
mon  Pleas,  sits  here  twice  a  year;  assembles  on  Tuesday,  and, 
after  having  finished  its  whole  business,  adjourns  almost 
always  on  the  succeeding  day.  No  lawyer,  if  I  am  not  mis¬ 
informed,  has  heretofore  been  able  to  get  a  living  in  the 
county  of  Suffolk.  I  entertain  a  very  respectful  opinion  of 
the  gentlemen  of  the  bar,  but  all  will  agree  with  me  in  saying 
that  this  exemption  from  litigation,  while  it  is  peculiar,  is  also 
a  very  honorable  characteristic  of  the  county.”  The  whole¬ 
some  standard  of  life,  the  standard  set  by  the  New  England 
pioneers  whose  first  object  was  to  erect  a  church  in  the  settle¬ 
ment,  so  that  they  might  set  their  lives  according  to  its  cor¬ 
recting  guidance,  probably  explains  the  exemption  from  liti¬ 
gation  that  Dr.  Dwight,  in  1804,  thought  was  so  “peculiar.” 
And  though  the  inhabitants  of  Suffolk  County  now  provide 
litigious  matters  in  sufficient  quantity  to  yield  satisfactory 
incomes  to  the  twenty-five,  or  more,  lawyers  who  practice  in 
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the  county,  it  must  not  be  inferred  therefrom  that  the  moral 
standard  of  the  county  is  lower  now  than  it  was  in  1804 — 
increase  in  population,  wealth,  business,  and  so  forth,  is  the 
explanation. 

The  court  house  erected  in  1854-55  was  a  substantial  struc¬ 
ture.  The  “building  committee  which  had  charge  of  the  work 
of  construction  consisted  of  S.  B.  Nicoll,  of  Shelter  Island; 
William  R.  Post,  of  Southampton  ;  and  Sylvester  Miller,  of 
Riverhead.  The  building  is  of  brick  and  stone,  and  cost 
$17,800.  The  jail,  an  octagonal  building  of  stone,  occupies 
the  center  of  the  yard  in  the  rear.  In  1881,  the  jail  having 
proved  to  be  insufficient  for  its  purpose,  a  new  building  was 
added  to  it.  a  court  house  two  stories  in  height  rising  from  a 
stone  basement.  The  basement  and  a  part  of  the  main  floor 
are  occupied  for  the  living  rooms  of  the  sheriff  or  jailer ;  on 
the  main  floor  are  the  jury  rooms,  while  the  supervisors’  rooms 
and  the  court  room  are  on  the  second  floor.” 

The  first  session  of  court  held  in  Riverhead  was  that  con¬ 
ducted  on  March  27,  1729.  The  first  case  of  capital  punish¬ 
ment  of  which  there  is  record  (though  it  would  seem  that 
there  were  probably  earlier  cases  in  provincial  times  when  a 
person  might  be  hanged  for  stealing  trifles)  was  that  of  John 
Slocum,  who  was  executed  on  September  4,  1786,  for  horse 
stealing.  This  begins  the  State  period.  On  October  5,  1799, 
William  Erskine,  a  negro,  was  executed  for  rape.  On  Janu¬ 
ary  12,  1835,  William  Enich  was  hanged  for  murdering  his  wife. 
On  July  2,  1836,  John  Hallock  was  hanged  for  murder. 
Others  hanged  for  murder  were  Samuel  Johnson,  July  6,  1841, 
and  Nicholas  B.  Hand,  on  December  15,  1854. 

The  list  of  county  judges  is  given  at  foot.19  The  list  is 

19.  County  Judges,  Suffolk  County — Suffolk  County,  or  that,  the  east¬ 
ern,  part  of  Long  Island  was  designated  the  East  Riding  of  Yorkshire  in  1665, 
when  the  Duke’s  Laws  were  promulgated.  Under  the  Dutch  governors,  and 
also  under  the  early  English  governors,  it  was  somewhat  restless  and  inde¬ 
pendent.  One  sheriff,  William  Wells,  for  the  whole  of  Yorkshire,  was 
appointed  in  1665,  and  the  County  of  Suffolk  was  not  organized  until  1683. 
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from  1691  to  1924.  The  earlier  records  are  not  available, 
though  it  might  be  stated  that  Captain  John  Youngs,  who  was 
one  of  the  wealthiest  men  on  Long  Island,  was  one  of  the 
judges  appointed  by  Governor  Sloughter,  in  1691,  to  try  Lieu¬ 
tenant-Governor  Leisler,  who  was  sentenced  to  death  for 
treason.  The  first  county  judge  (William  Smith,  in  1691) 
was  also  the  first  surrogate,  a  practice  which  was  again 
adopted  during  the  period  1847-79.  One  other  county  judge 
also  served  as  surrogate — Joseph  Fordham,  in  1709.  With 
these  exceptions,  Suffolk  County  has  always  had  a  separate 
surrogate.  The  roster  is  stated  below.20 

The  first  will  recorded  in  Suffolk  County  is  that  of  Joseph 
Stanborough,  who  lived  in  Sagaponack,  in  the  town  of  South¬ 
ampton.  It  was  dated  July  16,  1661,  and  was  proved  at  the 
Quarter  Court  held  in  Southampton  on  September  3,  1661. 
It  does  not,  however,  come  into  the  records  of  New  Nether- 


Reorganizations  took  place  in  1691,  and  under  the  code  of  that  year  William 
Smith  was  one  of  the  judges  of  the  colony.  He  was  also  Surrogate  of 
Suffolk  County.  Isaac  Arnold  is  shown  as  Common  Pleas  Judge  of  Suffolk 
County  in  1693,  but  the  regular  list  of  appointments  to  judgeships  begins 
with  Joseph  Fordham  on  March  24,  1707.  His  successors  in  the  Court  of 
Common  Pleas  have  been :  Henry  Smith,  1713;  Daniel  Smith,  1744;  Rich¬ 
ard  Floyd,  1751;  William  Smith,  1771;  Selah  Strong,  1784;  Ebenzer  Platt, 
1793;  Abraham  Woodhull,  1800;  Thomas  S.  Strong,  1810;  Nathaniel  Pot¬ 
ter,  1823;  Jonathan  S.  Conklin,  1828;  Hugh  Halsey,  1833;  Abraham  T. 
Rose,  1847;  William  P.  Buffett,  1851;  Abraham  T.  Ross,  1855;  George 
Miller,  1857;  J.  Lawrence  Smith,  1857;  Henry  P.  Hedges,  1865;  John  R. 
Reid,  1869;  Henry  P.  Hedges,  1873;  Thomas  Young,  1879;  Wilmot  M. 
Smith,  1891;  Benjamin  H.  Reeve,  1896;  Walter  H.  Jaycox,  appointed  Jan¬ 
uary,  1902;  Timothy  M.  Griffing,  1906;  John  R.  Vunk,  1912;  George  H. 
Furman,  1918. 

20.  Surrogates  of  Suffolk  County — William  Smith,  1691 ;  Giles  Syl¬ 
vester,  1706;  Joseph  Fordham,  1709;  Jeremiah  Scott,  1723;  B.  Sylvester, 
1727;  Henry  Smith,  1739;  Malby  Gelston,  1753;  Elijah  Hutchinson,  1753; 
William  Thrope,  1754;  Samuel  Landon,  1757;  Richard  Miller,  1766;  Wil¬ 
liam  Smith,  1766;  Jared  Landon,  1768;  Nathan  Woodhull,  1769;  David 
Gelston,  1775;  Hugh  Gelston,  Jr.,  1786;  Thomas  Tredwell,  1787;  Nicholl 
Floyd,  1791;  Ebenezer  M.  Case,  1823;  Hugh  Halsey,  1827;  George  Miller, 
1840;  Charles  A.  Floyd,  1844.  After  1846  the  offices  of  County  Judge  and 
Surrogate  were  merged,  until  1879,  when  James  H.  Tuthill  was  elected  Sur¬ 
rogate;  Nathan  D.  Petty,  1891;  Joseph  M.  Belford,  1903;  William  G. 
Nicoll,  1909;  Selah  B.  Strong,  1915;  Robert  S.  Pelletreau,  1921. 
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land,  for  at  that  time  the  town  was  under  the  jurisdiction  ot 
Connecticut,  and  the  probate  was  according  to  the  laws  of  that 
colony. 

It  will  be  seen  by  the  list  of  district  attorneys21  that  many 
of  the  lawyers  who  served  Suffolk  County  in  this  capacity 
were,  later  or  earlier,  appointed  or  elected  to  the  bench  of  the 
county  court.  George  Miller  was  county  judge  in  1857  and 
district  attorney  in  1859;  Henry  P.  Hedges  was  district  attor¬ 
ney  in  1862  and  county  judge  three  years  later;  and  the  names 
Smith  and  Strong  are  encountered  frequently  in  all  the  lists. 
William  Smith  was  first  judge  in  1691,  and  his  namesake  held 
that  judicial  dignity  when  the  provincial  court  was  in  its  last 
years.  The  first  William  Smith  was  one  of  the  judges  at  the 
Leisler  trial  in  1691 ;  and  he  was  Chief  Justice  of  the  province 
of  New  York  under  Cornbury,  being  restored  by  the  latter 
not  because  of  his  eminence  as  a  jurist,  but,  perhaps,  to  dis¬ 
credit  Bellomont,  a  former  Governor,  who  had  removed  Smith 
for  incompetency.  As  a  matter  of  fact,  politics — arising  out 
of  the  Leisler  case — had  more  to  do  with  it  than  anything 
else.  Several  later  Smiths  come  creditably  into  judicial  his¬ 
tory  of  the  provincial  period — see  Chapter  XXVII.  Selah 
Strong  became  first  judge  of  Suffolk  County  when  the  State 
Court  of  Common  Pleas  was  organized  in  1784;  Thomas  S. 
Strong  was  first  judge  for  thirteen  years  from  1810;  Selah  B. 
Strong  was  district  attorney  from  1821  to  1847,  and  a  name¬ 
sake  of  a  later  generation  was  surrogate  of  Suffolk  County 
from  1915-20,  going  from  that  county  office  to  a  Supreme 
Court  justiceship  in  1921.  The  present  surrogate,  Robert  S. 

21.  District  Attorneys  of  Suffolk  County — Silas  Wood,  1818;  Selah  B. 
Strong,  1821;  Charles  A.  Floyd,  1830;  Selah  B.  Strong,  October,  1830; 
William  Wickham,  Jr.,  elected  June  7,  1847;  J-  Lawrence  Smith,  1857; 
George  Miller,  1859;  Henry  P.  Hedges,  1862;  Samuel  A.  Smith,  1866; 
James  H.  Tuthill,  1867;  Nathaniel  D.  Petty,  1879;  Wilmot,  M.  Smith,  1884; 
Benjamin  H.  Reeve,  1890;  Walter  H.  Jaycox,  1893;  Livingston  Smith,  1899; 
George  H.  Furman,  1905;  Ralph  C.  Greene,  1911;  Leroy  M.  Young,  1917; 
George  W.  Hildreth,  1923. 
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Pelletreau,  is  of  the  family  to  which  Suffolk  County  is  in¬ 
debted  for  much  of  its  interesting  history.  Walter  H.  Jaycox, 
who  was  district  attorney  of  Suffolk  County  from  1893  to 
1899,  and  its  county  judge  from  1902  to  1906,  was  elected  to 
the  bench  of  the  Supreme  Court,  Second  District,  in  1906,  and 
was  reelected  in  1920;  he  will  reach  retiring  age  in  1933.  The 
present  county  judge  of  Suffolk,  George  H.  Furman,  was  dis¬ 
trict  attorney  for  six  years,  1905-11. 

Richmond  County. 

Richmond  was  one  of  the  original  counties  of  New  York 
established  in  1683,  the  proceedings  being  begun  in  March 
and  organization  completed  on  November  1  of  that  year. 

Stony  Brook  was  named  as  the  county  seat,  and  it  con¬ 
tinued  to  be  the  shire-town  until  1729,  when  Cuckholdstowne, 
now  Richmond,  was  succesful  in  persuading  the  Legislature 
to  transfer  the  county  seat-of- justice  to  it. 

The  Court  of  Sessions  held  its  regular  terms  in  Richmond 
County  under  the  Dongan  Act  it  would  seem,  but  there  are 
no  records  of  judicial  appointments  until  1691,  when  the  Court 
of  Common  Pleas  was  organized  in  each  county.  The  first 
judge  of  Common  Pleas  of  Richmond  County  was  Ellis  Dux- 
bury,  who  was  commissioned  in  1691.  He  seems  to  have 
served  until  1710,  when  Daniel  Lake  was  appointed.  The 
first  surrogate  was  Walter  Dongan,  appointed  in  1733,  after 
removal  of  the  county  seat  to  Cuckholdstowne. 

The  first  court  house  and  county  jail,  at  Stony  Brook,  was 
a  one-storied  structure,  containing  two  rooms.  “One  of  these 
rooms,  built  of  roughly-hewn  logs  filled  in  with  clay  and  shell 
lime,  served  as  the  jail.  The  only  door  to  it  was  built  of 
rough  boards,  hung  on  raw-hide  hinges,  and  opened  outward. 
A  window  about  a  foot  square,  which  the  prisoners  could 
regulate  for  their  own  comfort  by  filling  with  brush  when 
the  rain,  snow  or  cold  crept  in,  was  the  only  other  opening.” 
The  jail  had  an  earthen  floor,  and  the  furniture  of  the  room 
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consisted  of  “a  bench-like  log  which  extended  along  the  rear 
of  the  room.”  The  lock  was  made  of  strips  of  rawhide,  which 
were  tied  on  the  outside.  These  were  not  very  secure  quar¬ 
ters,  and  the  prisoners  had  many  friends  outside ;  hence  it  is 
not  surprising  to  read  that  “the  dignity  of  the  law  was  so 
frequently  trampled  upon  by  the  escape  of  prisoners”  that  the 
first  judge  directed  the  sheriff  to  “forthwith  purchase  a  more 
substantial  lock,  and  to  procure  a  bell  wherewith  to  give 
alarm  in  case  there  should  be  any  further  attempt  to  escape 
from  ye  said  jail.”  An  appropriation  was  made  to  meet  this 
expenditure,  which  presumably  was  incurred,  and  the  ends  of 
justice  more  surely  carried  through  thereafter.  The  other 
room  of  the  one-storied  county  building  served  not  only  as 
court  house,  but  as  living  quarters  for  the  jailer ;  it  was  built 
of  stone,  and  was  probably  more  comfortable  than  the  jail. 
But  at  best  it  was  primitive,  though  perhaps  suited  to  the  time 
and  place. 

While  Stony  Brook  was  the  county  seat,  the  legal  busi¬ 
ness  naturally  centered  in  it;  but  from  1730  the  bar  of  Rich¬ 
mond  County  has  functioned  from  Richmond.  It  was  not  a 
very  strong  bar  in  early  days;  indeed,  it  is  more  than  likely 
that  there  were  no  resident  lawyers  during  the  provincial 
period,  save  perhaps  those  New  York  lawyers  who  lived  on 
Staten  Island  and  did  most  of  their  practicing  of  law  in  New 
York  City  courts.  However,  as  was  stated  by  Judge  Stephen 
D.  Stephens  in  his  address  at  Stony  Brook  in  1909,  upon  the 
occasion  of  the  Hudson-Fulton  celebration  exercises:  “From 
the  days  of  Ellis  Duxbury  and  Walter  Dongan,  the  bench  of 
Richmond  County  has  been  occupied  and  honored,  and  the 
bar  has  been  represented  by  men  whose  ability  and  integrity 
have  been  equal  to  any  and  second  to  none  in  this  great  coun¬ 
try  ;  and  never  once  has  the  ermine  been  tarnished  in  any 
manner  by  any  act  of  any  judicial  officer  who  has  worn  it.” 

Richmond  County  has  been  especially  fortunate  in  its 
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county  judges.22  Judge  Stephens  was  on  the  bench  for  thirty 
years,  1881-191 1,  and  his  successor,  Judge  Tiernan,  is  now 
serving  his  third  term  of  six  years.  Judge  Tysen  was  first 
judge  of  Common  Pleas  for  seventeen  years,  1823-40;  First 
Judge  Paul  Micheau,  who  was  the  first  to  preside  over  the 
Richmond  County  Court  of  Common  Pleas  after  the  Revolu¬ 
tion,  served  for  eleven  years;  and  Judge  Farmar  presided 
over  the  provincial  court  for  twenty-seven  years,  1712-39. 
Judge  Duxbury,  therefore,  established  a  good  precedent  when 
he  held  presiding  care  over  the  County  Court  throughout  its 
first  two  decades.  The  Surrogate’s  Court23  of  Richmond 
County  has  an  even  better  record  in  this  respect.  Walter 
Dongan  was  surrogate  for  more  than  a  generation,  1733-59; 
his  successor,  Benjamin  Seaman,  served  until  the  end  of  the 
provincial  period,  probably  for  twenty  years ;  and  Abraham 
Bancker  was  surrogate  for  seventeen  years,  1792-1809.  Some 
very  capable  lawyers  are  listed  among  the  district  attorneys 
of  Richmond  County.24  Henry  B.  Metcalfe,  who  was  district 


22.  County  Judges,  Richmond  County — Ellis  Duxbury,  1691 ;  Daniel 
Lake,  1710;  Joseph  Billop,  1711;  Thomas  Farmar,  1712;  Richard  Merrill, 
1739;  John  LeConte,  1739;  William  Walton,  1756;  Joseph  Bedell,  1761; 
Benjamin  Seaman,  1775;  Paul  Micheau,  1786;  Gozen  Ryerss,  1797;  John  J. 
Murray,  1802;  John  Garretson,  1803;  Jacob  Tysen,  1823;  Henry  B.  Met¬ 
calfe,  1840;  William  Emerson,  1841;  Albert  Ward,  1844;  Henry  B.  Met¬ 
calfe,  1847;  Tompkins  Westervelt,  1876;  Stephen  D.  Stephens,  1881;  J. 
Harry  Tiernan,  1911. 

23.  Surrogates,  Richmond  County — Walter  Dongan,  1733;  Benjamin 
Seaman,  1759;  Adrian  Bancker,  1787;  Abraham  Bancker,  1792;  John 
Housman,  1809;  Cornelius  Bedell,  1810;  Jonathan  Lewis,  1811;  Cornelius 
Bedell,  1813;  Tunis  Egbert,  1815;  Richard  Conner,  1820;  John  Garretson, 
1820;  Tunis  Egbert,  1821;  Richard  Crocheron,  1830;  Lewis  R.  Marsh, 
1843;  Henry  B.  Metcalfe,  1847.  The  last-named  was  also  County  Judge, 
the  office  of  Surrogate  and  County  Judge  being  merged  by  Constitution 
of  1846. 

24.  District  Attorneys,  Richmond  County — Act  of  February  12,  1796, 
created  the  office  of  Assistant  Attorney-General.  Of  the  seven  State  dis¬ 
tricts  the  first  embraced  Kings,  Queens,  Richmond,  Suffolk,  and  Westchester 
counties.  The  assistants  were  Nathaniel  Lawrence  and  Calwallader  D. 
Colden.  The  Act  of  April  4,  1801,  established  the  office  of  District  Attor¬ 
ney,  with  reorganization  and  addition  of  districts.  New  York  was  added  to 
the  First  District,  which  was  served  by:  Richard  Riker,  1801;  Cadwal- 
lader  D.  Colden,  1810;  Richard  Riker,  1811;  Barent  Gardenier,  1813; 
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attorney  from  1826  to  1833,  was  the  first  judge  to  reach  the 
Richmond  County  Court  bench  by  election.  He  was  chosen 
by  the  electorate  as  county  judge  of  the  reorganized  County 
Court  in  1847,  and,  by  the  new  Constitution,  became  surrogate 
at  the  same  time.  He  held  both  of  these  offices  continuously 
for  twenty-eight  years,  until  1875,  when  he  resigned  to  become 
a  member  of  Congress.  He  died  in  1881.  His  successor, 
Judge  Stephens,  was  destined  to  win  an  even  higher  place  of 
honor,  his  record  in  length  of  service  bettering  that  of  Judge 
Metcalfe’s  by  a  couple  of  years. 

Only  one  member  of  the  bar  of  Richmond  County  has 
reached  the  bench  of  the  Supreme  Court,  if  those  who  merely 
resided  on  Staten  Island  and  practiced  in  New  York  City  be 
excepted.  In  the  latter  class  would  come  Justice  Ogden  Ed¬ 
wards,  a  grandson  of  Jonathan  Edwards  and  cousin  of  Aaron 
Burr.  He  lived  on  Staten  Island  between  1820  and  1830. 
However,  Richmond  County’s  legitimate  member  of  the  Su¬ 
preme  Court  bench  was  Lester  W.  Clark,  who  was  elected 
to  the  Supreme  Court  in  November,  1906,  for  a  full  term  of 
fourteen  years. 

If  Justice  Ogden  Edwards  be  admitted  to  the  Richmond 
County  judicial  circle,  then  Daniel  D.  Tompkins,  who  became 
Vice-President  of  the  United  States  in  1817,  should  be  ad¬ 
mitted.  He  was  born  in  Westchester  County,  and,  as  a  young 
man,  began  to  practice  law  in  that  county.  But  State  records 
show  that  he  was  a  resident  of  Richmond  County  in  1807, 
when  he  became  Governor  of  New  York.  His  subsequent 

Thomas  S.  Tester,  1815.  The  Act  of  1818  gave  each  county  a  separate 
District  Attorney.  Those  of  Richmond  County  have  been:  George  Met¬ 
calfe,  1818;  Henry  B.  Metcalfe,  1826;  Thomas  S.  Kingsland,  1833;  George 
Catlin,  1839;  Roderick  N.  Morrison,  1840;  Lot  C.  Clarke,  1841;  George 
Catlin,  1849;  George  White,  1850;  Alfred  DeGroot,  1850;  Abraham  W. 
Winant,  1850;  John  H.  Hedley,  1865;  Sidney  F.  Rawson,  1872;  John 
Croak,  1875;  George  Gallagher,  1881;  Thomas  W.  Fitzgerald,  1889;  George 
M.  Pinney,  1895;  Edward  S.  Rawson,  1898;  John  J.  Kenney,  1904;  Samuel 
H.  Evins,  1907;  Albert  C.  Fach,  1910;  Joseph  Maloy,  1919;  Albert  Fach, 
appointed  February,  1924,  elected  November,  1924. 
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record  is  shown  in  the  Westchester  County  sketch,  Chapter 
XLIX. 

Nassau  County. 

The  early  history  of  the  region  of  the  present  civil  division 
known  as  Nassau  County  is,  of  course,  part  of  the  history  of 
Queens  County,  which  has  already  been  written  into  this  chap¬ 
ter.  The  act  setting  apart  as  the  county  of  Nassau  the  towns 
of  Oyster  Bay,  North  Hempstead  and  that  part  of  the  town 
of  Hempstead  which  was  not  in  Queens  Borough,  was  passed 
by  the  Legislature  on  March  24,  1898,  and  signed  by  the  Gov¬ 
ernor  on  April  28  following ;  but  the  change  was  not  effective 
until  January  1,  1899. 

The  new  county  included  within  its  bounds  the  follow¬ 
ing  villages:  Hempstead,  Glen  Cove,  Freeport,  Rockville  Cen¬ 
tre,  Oyster  Bay,  Hicksville,  Lynbrook,  Port  Washington, 
Garden  City,  Sea  Cliff,  Roslyn,  Farmingdale  and  Manhasset. 
Although  a  new  county,  some  of  its  villages  date  back  to  the 
Dutch  period,  and  possess  very  interesting  history.  Hemp¬ 
stead  was  settled  in  1643;  Oyster  Bay  was  settled  in  1653  ; 
and  several  other  villages  came  into  existence  in  the  seven¬ 
teenth  century.  At  Hempstead,  the  important  convention  of 
English  delegates  was  held  in  1665,  to  consider  the  Duke's 
Laws,  by  which  the  English  province  was  thereafter  to  be 
governed.  One  of  the  first  settlers  at  Hempstead,  Andrew 
Ward,  “had  been  a  judge  of  the  first  court  ever  held  in  New 
Haven.” 

In  1788,  four  years  after  North  Hempstead  had  been  set 
apart  from  Hempstead,  and  five  years  after  the  Revolution 
ended,  a  court  house  was  erected  at  North  Hempstead  which 
then  became  the  shire-town.  Mineola  is  now  the  county  seat, 
the  beautiful  court  house  erected  at  that  place  in  1900  being 
situated  not  far  from  where  the  old  court  house  stood  on 
Hempstead  Plains.  Theodore  Roosevelt,  Governor  of  New 
York,  who  resided  at  Oyster  Bay,  laid  the  cornerstone  of  the 
Mineola  structure  on  July  14,  1900. 


9/6 


COURTS  AND  LAWYERS 


The  first  county  judge25  of  Nassau  County  was  Robert 
Seabury,  elected  in  1898;  the  present  incumbent  has  served 
one  full  term,  and  was  reelected  in  1922.  The  first  county 
judge  was  also  surrogate,26  but  in  1910  the  offices  were  sep¬ 
arated.  The  first  district  attorney27  of  Nassau  County,  James 
P.  Neimann,  became  county  judge  in  1910,  and  his  successor 
as  judge,  Lewis  J.  Smith,  also  served  a  term  as  district  at- 

tornev. 

* 


25.  County  Judges  of  Nassau  County — Robert  Seabury,  1898;  Edgar 
Jackson,  1904;  James  P.  Niemann,  1910;  Lewis  J.  Smith,  1916. 

26.  Surrogates  of  Nassau  County — Robert  Seabury,  1898;  Edgar  Jack- 
son,  1904;  John  J.  Graham,  1910;  Leone  D.  Howell,  1916. 

27.  District  Attorneys  of  Nassau  County — James  P.  Niemann,  1898; 
Franklin  A.  Coles,  1904;  Charles  N.  Wysong,  1910;  Lewis  J.  Smith,  1913; 
Charles  R.  Weeks,  1916. 


* 


